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Penetration of Cultures, Penetration of Crimes:
Who Do Borders Protect?

Abstract: The purpose of this paper is to highlight some implications of the creation of closed, culturally
alien communities and the possible consequences of their functioning from a criminological and
victimological perspective. Various processes emerging since about the second half of the 20th century,
in Europe as well as in the United States of America, have caused cultural transformations leading to the
emergence of cultural pluralism (polyculturalism, multiculturalism) in various forms. This represents
one of the greatest challenges of the modern world on many levels, including prophylaxis and crime
prevention. Of particular concern is the issue of assessing the behaviour of an offender belonging to
a closed, culturally different group. variants of such a situation can be considered — when the perpetrator
and the victim belong to culturally different communities or the same one, and depending on whether
the perpetrator’s behaviour constitutes an act judged negatively in the closed group to which they belong
or whether it fulfils the characteristics of a crime in the legal system of the external community.
Keywords: borders, crime, multiculturalism

Introduction

The topics of this volume of the journal are primarily associated with cross-bor-
der crime, against or by refugees and/or migrants. I would like to propose looking at
the border issue from a slightly different perspective. The world of the 21st century
is, on the one hand, open and multicultural, and various measures are being taken, at
least in some parts of it, to make borders the least possible restriction on the move-
ment of people, goods and services. On the other hand, there are tendencies to divide
societies into smaller groups, isolated from the others. The criteria for these divisions

© 2023 Magdalena Budyn-Kulik published by Sciendo.
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are not necessarily related to race or ethnicity. In Poland, for example, it manifests it-
self, among other things, in the creation of closed housing estates. When a boundary
demarcates a gated enclave, its role becomes particularly important, because it pre-
vents what is inside from getting out (or at least helps control the process) and stops
factors from the outside world penetrating inside. One may wonder whether it there-
fore plays a protective role and, if so, who it protects from whom: members of the
community in the enclave or residents of the outside world. The subject of this study
is not cultural (or multicultural) changes as such, but their consequences in a specific
aspect of social life - committing crimes and bearing responsibility for them. The
purpose of this paper is to highlight some of the implications of creating closed, cul-
turally alien communities and the possible consequences of their functioning from
a criminological and victimological perspective. One can be tempted to put forward
a thesis, based on the observation of phenomena existing in society, that borders are
increasingly being created to protect the community inside the enclave - its customs,
culture, etc. —before those customs culture, etc. can be assimilated into the outside
world. The ‘owners’ of the minority culture are interested in maintaining their own
culture in an unchanged shape.

1. Borders in postmodern society

Borders in postmodern society are not just artificial lines drawn on maps ac-
cording to agreements between the countries involved. In the past, they separated
communities with different cultures, speaking different languages, having their own
specific customs and a specific religious, moral and legal system. Paradoxically, how-
ever, despite this diversity, communities living on the European continent — due to
remaining under the influence of similar values rooted in Christianity — had similar
approaches to what acts should meet with a response in the form of punishment. The
societies were homogeneous, but the rules of behaviour in force in them remained
obvious to their members and, due to a fairly high degree of social control as well as
the severity and inevitability of punishment for conduct inconsistent with them, were
considered binding (even if some members of these societies violated them). This ar-
ticle does not have space to trace the social transformations that led to the situation
observed today in detail; they are analysed in the sociological literature, to which I re-
fer readers.! This text deals with the current state, so to speak, of the consequences of
these changes.

1 E.g. RK. Merton, Teoria, socjologia i struktura spoteczna, Warsaw 2002, pp. 198-200; P. Sz-
tompka, Socjologia. Analiza spoleczenstwa, Cracow 2002, pp. 29-32. See also M. Budyn-Kulik,
Aksjologiczne podstawy kryminalizacji w spoteczenstwie ponowoczesnym, Lublin 2022 pp. 25-
37 and the literature cited therein.
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Various processes emerging since roughly the second half of the 20th century
in Europe, as well as in the United States of America, have led to the deconstruc-
tion of hitherto functioning normative regulations and patterns of behaviour.? This
trend has been reinforced by the rise of factors that weaken social control.” The tradi-
tional, homogeneous, place-bound society has been transformed into a postmodern
(pluralistic)* society, characterized by apparent communality, fluidity of norms and
values, internal differentiation and lack of attachment to one’s own history, culture
and territory.” In Poland, these changes appeared a little later — at the end of the 20th
century, after the political breakthrough - and proceeded somewhat more slowly.®
In Europe, these spontaneous ‘bottom-up’ movements, initiated by members of so-
ciety, were accompanied by certain formal actions at the level of states and their gov-
ernments. This is because some kind of unifying action had been taken, allowing the
free movement of people and goods between countries. These led to the creation of
the European Union, within which the role of borders was significantly reduced; they
ceased to perform the function of actually separating states, becoming only formal
markers of their territories.

These processes have also caused cultural transformations, leading to the
emergence of cultural pluralism (polyculturalism, multiculturalism) in various

2 M. Budyn-Kulik, Aksjologiczne..., op. cit., pp. 31-33; H. Boutellier, Crime and Morality: The Sig-
nificance of Criminal Justice in Post-Modern Culture, Dordrecht/Boston/London 2000, p. 5.

3 M. Budyn-Kulik, Aksjologiczne..., op. cit., p. 31; Z. Bokszanski, O indywidualistach w spotec-
zenstwie wspoltczesnym, ‘Studia Socjologiczne’ 2009, no. 1, pp. 151-168; J. Marianski, Moralnos¢
w procesie przemian, Warsaw 1990, pp. 69-70; M. Jarosz, Problemy dezorganizacji rodziny, War-
saw 1979, pp. 22-39.

4 T. Paleczny, Stosunki miedzykulturowe: modele pluralizmu w spoteczenstwach ‘ponowoczesnych;,
(in:) K. Golemo, T. Paleczny, E. Wigcek (eds.), Wzory wielokulturowosci we wspdtczesnym $wie-
cie, Cracow 2006, pp. 14-24.

5 J. Marianski, Moralno$¢ w procesie..., op. cit., pp. 33-75; 1. Borowik, Pluralizm jako cecha
przemian religijnych w kontekscie transformacji w Polsce, (in:) I. Borowik, T. Doktér, Pluralizm
religijny i moralny w Polsce, Cracow 2001, p. 25; Z. Bauman, Ptynna nowoczesnoé¢, Cracow 2006,
pp- 282-312; J. Oniszczuk, Ponowoczesno$é: panstwo w ujeciu postnowoczesnym (kilka zagad-
nien szczegdtowych), Kwartalnik Kolegium Ekonomiczno - Spoteczne Studia i Prace’ 2012, no. 1,
pp. 11-40; P. Pienigzek, Transgresje nowoczesnosci, ‘Kultura i Spoteczenstwo’ 2018, no. 2, p. 206;
also see M. Budyn-Kulik, Aksjologiczne..., op. cit., pp. 38-48 and the literature cited therein.

6 W. Wrzesien, Wspolczesne oblicza anomii, ‘Ruch Prawniczy Ekonomiczny i Spoleczny’ 2017,
vol. 4, p. 292; J. Marianski, Postawy Polakéw wobec norm moralnosci obywatelskiej i spotec-
znej, ‘Uniwersyteckie Czasopismo Socjologiczne’ 2017, vol. 20, no. 3, p. 10; M. Leciak, Konflikty
miedzykulturowe w Polsce w ujgciu karnoprawnym - préba diagnozy problemu, ‘Studia Iuridica
Toruniensia’ 2014, vol. 15, pp. 115-118; J. Warylewski, Wybrane zagadnienia probleméw wym-
iaru sprawiedliwosci karnej w Polsce wobec zréznicowania kulturowego spoleczenstwa, ‘Studia
Turidica Toruniensia’ 2014, vol. 15, p. 199; G. Dziamski, Hybrydyczna tozsamo$¢ Europy Srod-
kowej po 1989 1., (in:) W. Kalaga (ed.), Dylematy wielokulturowosci, Cracow 2004, pp. 163-176.
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forms:” relativization, ethnic assimilation, the so-called melting pot of nations or
cross-cultural approaches.® In Poland, a dualism is clearly marked. In part of the
population, as a reaction to the emergence of other cultures, there has been a re-
vival or an intensified sense of ties to one’s own territory and a recourse to national
identity.” In the remaining group, however, there have been tendencies to deny
one’s own social and/or national identity, accompanied by a questioning or even
rejection of native cultural norms which were replaced by eagerly imitated incom-
ing patterns.'

Opinions on the consequences of multiculturalism vary. The positives of learn-
ing about other cultures, drawing from them and possibly also incorporating im-
migrant elements into one’s own culture, which could lead to the creation of a new
quality in the form of original cultural patterns that meet the needs of new plural-
istic societies, are emphasized.'' But little by little, doubts have begun to arise.'? It
has turned out that cultural assimilation is difficult not only because of the possi-
ble lack of openness of societies to accepting people with different ethnic roots, but
also because of the attitudes of these people. One might be tempted to say that at
the time, when cultural differences were significant, cultural mixing did not occur.
Incoming persons,' especially in large groups, formed their own rather hermetic
enclaves within the established community. Typically, these people came from re-
gions of the world that were ethnically attractive to Europeans, who were open to
incorporating elements of the immigrant culture into their own, adopting certain

7 P. Sztompka, Socjologia, Warsaw 2009, p. 245; D. Bek, Obrona przez kulture. Analiza na gruncie
polskiego prawa karnego, Warsaw 2018, pp. 53-56; M. Budyn-Kulik, Aksjologiczne..., op. cit.,
pp. 48-49; A. Szahaj, Wielokulturowos¢: za i przeciw (kilka uwag), (in:) D. Pietrzyk-Reeves,
M. Kutakowska (eds.), Studia nad wielokulturowo$cig, Cracow 2010, pp. 25-30; P. Mazurkiewicz,
Wielokulturowo$¢ a multikulturalizm, ‘Chrzescijanstwo, Swiat, Polityka: Zeszyty spotecznej mysli
Kosciota’ 2020, no. 24, pp. 242-262; P. Chmiel-Antoniuk, M. Duda, M. Ickiewicz-Sawicka, Kul-
tura a zbrodnia, Czeremcha 2018, pp. 14-28.

8 A. Giddens, P.W. Sutton, Socjologia, Warsaw 2012, pp. 643-646; P. Sztompka, Socjologia, op. cit.,
Warsaw, p. 245; P. Mazurkiewicz, Wielokulturowos¢. .., op. cit., p. 246; M. Leciak, Konflikty..., op.
cit., pp. 112-113; K. Krzysztofek, Pogranicza i multikulturalizm w rozszerzonej Unii, ‘Studia Eu-
ropejskie’ 2003, no. 1, pp. 77-94.

9 M. Grzyb, Przestgpstwa kulturowo. Aspekty kryminologiczne i prawnokarne, Warsaw 2016,
pp. 23-24.

10  E. Wnuk-Lipiniski, Swiat miedzyepoki. Globalizacja. Demokracja. Pafistwo narodowe, Cracow
2004, pp. 219-227; A. Pasieka, wielokulturowos¢ po polsku o polityce wielokulturowosci jako
mechanizmie umacniania polskosci, ‘Kultura i Spoteczenstwo’ 2013, no. 3, pp. 129-154; J. Niki-
torowicz, Tozsamosciowe skutki wielokulturowosci. Wielos¢ kultur w jednym czlowieku czy eks-
tremizm i separatyzm kulturowy? ‘Lubelski Rocznik Pedagogiczny’ 2017, vol. 36, no. 3, pp. 13-22.

11 A. Sadowski, Wielokulturowos¢ jako czynnik zréwnowazonego i inteligentnego rozwoju polski,
‘Optimum: Studia Ekonomiczne’ 2016, no. 4, pp. 69-82.

12 A. Szahaj, Wielokulturowos¢, op. cit., pp. 25-30.

13 Ipurposely do not use the terms immigrants, refugees, etc., to avoid controversy; for the consider-
ations presented in this study, the formal status of these people is irrelevant.

10 Bialystok Legal Studies 2023 vol. 28 no. 1
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customs particularly of an external nature (clothing, music, art, food).'* However,
in many cases, it was the newcomers who were not open to assimilation and cul-
tural mixing."”” This phenomenon can be observed in France or Sweden, among
others, and led to so-called ghettoization.' In contrast, when newcomers arrived
in smaller groups and were culturally similar to the host society, they did not form
closed communities, but blended into local life. This was the case in Poland with
Ukrainian citizens, for example."”

2. The impact of trans-cultural diffusion on typification and crime

The legislature of a country decides what constitutes a crime. When a system
of law (especially with regard to criminal law) is created, it is based on some system
of values, referring to social axiology." In traditional society, the axiological basis
of criminal law was morality, having dimensions which are social (customs, tradi-
tions, philosophical systems) and individual (a certain philosophy of life).”” The
system of law, although autonomous, depends on external values, which, incorpo-
rated into it and processed by virtue of internal rules of rationality, provide it with
meaning and fill it with content.” In the context of the present considerations, an
external circumstance about which there is great controversy is custom (culture,*

14 M. Budyn-Kulik, Aksjologiczne..., op. cit., pp. 88-89; National Geographic, Polacy pokochali Fes-
tiwale Koloréw. Gdzie i kiedy odbeda si¢ nastepne imprezy? https://www.national-geographic.pl/
traveler/artykul/festiwal-kolorow-kiedy-i-gdzie-sie-odbywa-na-czym-polega-i-kto-pojawil-sie-
do-tej-pory-na-scenie (18.09.2022).

15  E. Kuzelewska, A. Piekutowska, The EU Member States’ Diverging Experiences and Policies on
Refugees and the New Pact on Migration and Asylum, ‘Bialostockie Studia Prawnicze’ 2021,
vol. 26, no. 1, pp. 24-27.

16  Dziennik.pl, ‘Szwecja szokuje raportem o przemocy. “Rzad skapitulowal i oddat wiadz¢”, https://
wiadomosci.dziennik.pl/swiat/artykuly/8173406,szwecja-przemoc-raport.html (19.09.2022);
P. Mazurkiewicz, Wielokulturowo$¢. ..., op. cit., p. 244.

17 The situation has changed somewhat and has become more complex after the outbreak of the
war in Ukraine, but this is due to specific, extraordinary temporary circumstances (although its
duration is, of course, difficult to determine). On the Polish approach to the issue of migrants,
see M. Zdanowicz, Poland’s Stance on the Refugee and Migration Crisis in the European Union,
‘Bialostockie Studia Prawnicze’ 2021, vol. 26, no. 1, pp. 87-101.

18  A.Kalisz, Klauzula moralnoéci (publicznej) w prawie polskim i europejskim jako przyktad regu-
lacyjnej, ochronnej oraz innowacyjnej funkcji prawa, ‘Principia’ 2013, no. 57-58, p. 197.

19  D. Bunikowski, Idea neutralnosci moralnej prawa we wspoltczesnych systemach prawnych, (in:)
S. Janeczek, A. Staroécic (eds.), Etyka, cz. 2, Lublin 2016, p. 543; M.E. Stefaniuk, Skutecznos¢
prawa i jej granice, ‘Studia Iuridica Lublinensia’ 2011, vol. 16, p. 65.

20 K. Palecki, Zmiany w aksjologicznych podstawach prawa jako wskaznik jego tranzycji, (in:)
K. Pafecki (ed.), Dynamika warto$ci w prawie, Cracow 1997, pp. 27-28.

21  See for example J. Helios, W. Jedlecka, Kultura jako czynnik legitymizujacy prawo europejskie,
(in:) O. Nawrot, S. Sykuna, J. Zajadlo (eds.), Konwergencja czy dywergencja kultur i systemow
prawnych? Warsaw 2012, pp. 189-198.
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customary law??), that is, the possibility of allowing the so-called ‘cultural defence’
in Polish law.”

In a traditional, cohesive society, it is possible to identify a system of values and
moral norms that is accepted by the majority of its members; in a postmodern soci-
ety, this is virtually impossible.* It is very difficult to find justification for the threat of
punishment, especially for acts of a symbolic nature.”® When new cultural influences
blend seamlessly with the existing culture, society evolves, creating a new quality, and
the legislator, observing social behaviour, may notice the need for modifications in
the field of criminal law. Of course, it remains a matter of choosing a particular di-
rection for criminal policy, whether the legislator views these perceived changes as
beneficial and reinforces them, shaping criminal prohibitions and orders accordingly,
or whether they consider them undesirable and seek to stamp them out, maintain-
ing the status quo.” The protection of indigenous cultural patterns is achieved by
preserving existing criminal laws or even tightening them.?” This is so-called con-
servative multiculturalism.? It does not mean that finding justification for the crim-
inalization of certain behaviours is simple. The choice of axiological basis will then
involve a departure from the so-called traditional morality characteristic of a homo-
geneous society. Since a pluralistic society represents a new, peculiar quality, axiolog-
ical bases have to be created from scratch. Arguably, they have to be minimalist, and

22 See for example A. Gutkowska, Prawo karne wobec wyzwan wielokulturowosci. Przestepstwa kul-
turowe na przykladzie wymuszonego malzenstwa, (in:) M. Lubelski, R. Pawlik, A. Strzelec (eds.),
Idee nowelizacji kodeksu karnego, Cracow 2014, pp. 239-270.

23 See for example J. Van Broeck, Cultural Defence and Culturally Motivated Crimes (Cultural
Offences), ‘European Journal of Crime, Criminal Law and Criminal Justice’ 2001, vol. 9, no. 1,
pp.- 1-32; A. Kleczkowska, Rola cultural defence w wymiarze sprawiedliwosci karnej, ‘Ruch
Prawniczy Ekonomiczny i Spoteczny’ 2012, vol. 2, pp. 71-83; O. Sitarz, Culture defence a polskie
prawo karne, ‘Archiwum Kryminologii’ 2007-2008, vols. 29-30, pp. 643-652; P. Chmiel-Anto-
niuk, M. Duda, M. Ickiewicz-Sawicka, Kultura..., op. cit., pp. 32-35; M.M. Kania, Spory wokot
obrony przez kulture w kontekscie debat na temat wielokulturowo$ci, ‘Polityka i Spoleczenstwo’
2016, vol. 2, no. 14, pp. 151-161; D.C. Chiu, The Cultural Defense: Beyond Exclusion, Assimila-
tion, and Guilty Liberalism, ‘California Law Review’ 1994, vol. 82, no. 4, pp. 1053-1125; .M. Do-
novan, J.S. Garth, Delimiting the Culture Defense, ‘Quinnipiac Law Review’ 2007, vol. 26, no. 1,
pp. 109-146; J. Bojarski, M. Leciak, Polskie interkulturowe prawo karne(?) - niektore aspekty
tzw. obrony przez kulture, (in:) A. Adamski, J. Bojarski, P. Chrzczonowicz, M. Lecia (eds.), Nauki
penalne wobec szybkich przemian socjokulturowych. Ksigga jubileuszowa Profesora Mariana
Filara, Torun 2012, pp. 75-96.

24 M. Budyn-Kulik, Aksjologiczne..., op. cit., pp. 169-179.

25 L. Gardocki, Zagadnienia teorii kryminalizacji, Warsaw 1990, pp. 54-76; M. Budyn-Kulik, Aksjo-
logiczne..., op. cit., pp. 198-200.

26 J. Warylewski, Wybrane..., op. cit., p. 197.

27 M. Budyn-Kulik, Aksjologiczne..., op. cit., pp. 191-192.

28  D. Bek, Przestgpstwa motywowane kulturowo - kierunki mozliwych ocen prawnokarnych,
‘Chorzowskie Studia Polityczne’ 2015, no. 10, p. 129.

12 Bialystok Legal Studies 2023 vol. 28 no. 1
Biatostockie Studia Prawnicze



Penetration of Cultures, Penetration of Crimes: Who Do Borders Protect?

criminal law has to be the ultima ratio.”® This would undoubtedly have an impact on
a decrease in crime, as criminal laws would include fewer types of criminal acts, con-
tained in provisions that protect the most basic and universally recognized values,
such as life. However, this would not translate into a level of social security. After all,
behaviours that are currently perceived as socially harmful and punishable would not
cease to be acts that cause actual harm to someone just because the legislature de-
cided so0.” In fact, therefore, it is likely that the number of behaviours actually causing
harm would remain at a similar level as in the current situation, or even increase due
to the lack of threatening sanctions. Such a situation would be detrimental to the ex-
istence and functioning of society, since it is likely that many of its members would be
deprived of state protection. This could lead to social life becoming anarchic, with the
emergence of frequent individual efforts to administer justice to the perpetrators of
wrongdoing and a lack of obedience to the legal norm, since behaviour in accordance
with it would not guarantee safety and security.

Paradoxically, a much more complicated situation is created when one can dis-
tinguish culturally different groups within a society; let us call them the local commu-
nity and newcomers. Each of them uses different cultural codes, a different language,
has different customs and a separate system of social norms, including moral and le-
gal ones. This is a situation referred to as cultural conflict.*® Even within traditional
society there was some differentiation in language, culture and customs, but not in
law. Meanwhile, in a situation where newcomers form a closed group within the es-
tablished community, we are dealing with two systems: that of the local community
— the ‘legal’ system, guarded by the state, — and that of the newcomers - an informal
system, usually at least in some part inconsistent with (and contradictory to) the for-
mally binding system. There is usually no flow of information between these groups.
The newcomers often do not know the language of the local community. Usually, the
state makes an effort to create opportunities for newcomers to familiarize themselves
with the social and legal rules of their place of residence. However, newcomers are
not always interested in learning and assimilating the local rules of conduct; they re-
main in a closed enclave, and so as long as they commit prohibited acts within it, the
state in whose territory they remain does not activate the coercive apparatus.*

29 M. Budyn-Kulik, Aksjologiczne..., op. cit., pp. 174-175, 216.

30  Another question beyond the scope of this study is whether a cultural factor may be relevant in
assessing the degree of social harm. See D. Bek, Znaczenie odmiennosci kulturowej sprawcy dla
oceny stopnia spolecznej szkodliwosci czynu zabronionego, ‘Studia Prawnicze. Rozprawy i Mate-
rialy’ 2014, vol. 1, no. 14, pp. 109-122.

31  P. Chmiel-Antoniuk, M. Duda, M. Ickiewicz-Sawicka, Kultura..., op. cit., pp. 31-32; M. Grzyb,
Przestepstwa..., op. cit., p. 64; also see D. Bek, Przestepstwa..., op. cit., pp. 119-131.

32 A.Kleczkowska, Rola..., op. cit., pp. 71-72.
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3. Selected victimological and criminological aspects
of crime in enclaves

Seemingly, such a situation (the existence of an isolated, enclosed community)
benefits both the newcomers and the local community. The enclave border protects
the newcomers from external crime. It is worth recalling that according to von Hen-
tig, such an immigrant community is more vulnerable to victimization due to unfa-
miliarity with the language and local rules of conduct (the legal system). He singled it
out as a separate general class in the classification of crime victims.” Lack of contact
with the local community, or only limited contact, undoubtedly reduces the risk of
external victimization. The issue of the level of internal victimization, on the other
hand, is somewhat more complicated. On the one hand, the state (the local com-
munity) has no insight into what is happening inside the enclave, and thus cannot
control the level of crime or influence the legal consciousness of local community
members to form appropriate attitudes. The level of crime inside the enclave remains
undisclosed. However, it must not exceed a certain level, as this could attract the in-
terest of state authorities. This implies the need for the enclave to create its own al-
ternative to the state legal system and the bodies that guard it. Among other things,
their task is to ensure that information about criminal acts committed and the types
of responses to them is maintained inside the (enclave) borders. From the perspec-
tive of the newcomer, the social rules in the enclave are no different from those they
would have to respect in their own country. The level and risk of internal victimiza-
tion should not be significantly higher than before they left their homeland.

However, maintaining such an enclave as a kind of ‘exterritorial area’ would not
be appropriate for a number of reasons. Allowing the cultivation of customs that are
completely foreign to the local community in the name of a misconceived openness
to foreign cultures could lead to a number of negative social consequences.** One
of these could be an increase in crime and a change in its structure. This is clearly
seen when the various possible arrangements of perpetrator and victim are analysed:
the perpetrator and the victim belong to the newcomer community; the perpetra-
tor belongs to the newcomer community and the victim to the local community; the
perpetrator belongs to the local community and the victim to the newcomer commu-
nity; both perpetrator and victim belong to the local community. The last situation is
beyond the scope of the subject of this paper. In the case where the perpetrator be-
longs to the local community and the victim does not, one can consider the commit-

33 H. von Hentig, The Criminal and His Victim: Studies in the Sociobiology of Crime, New York
1948, pp. 414-418.

34 M. Grzyb, Wymuszone malzenstwa — kryminalizowa¢, czy nie kryminalizowa¢? ‘Biuletyn PTK’
2010/2011, no. 19, pp. 67-85; M. Dudek, Czy kazda kultura zastuguje na obrone? Kilka wat-
pliwosci dotyczacych cultural defence i prawa karnego w dobie multikulturalizmu, ‘Archiwum
Filozofii Prawa i Filozofii Spolecznej 2011, no. 2, pp. 47-59.
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ting of a so-called hate crime, which is also outside my scope.* The other two options
will be discussed below.

3.1. Committing of a criminal act when the perpetrator
and the victim belong to the same cultural circle

If both the perpetrator and the victim belong to the same cultural circle and are
members of a closed community, the likelihood of disclosure of information about
the committing of the criminal act is low. The contractual boundaries of the enclave
determine the extent of the ‘internal’ jurisdiction of informal bodies. At the same
time, they also provide a barrier, so that members of the local community remain rel-
atively safe. From their point of view, covert, internal behaviour is indifferent. How-
ever, the question arises of whether the state should also remain indifferent.* A lack
of interest in the internal functioning of the newcomer community means accept-
ance of possible behaviour that does not comply with national criminal norms and
the emergence of an alternative legal system within the state. This is an unacceptable
state of affairs from the perspective of the proper functioning of the state, which loses
control over compliance with the law in its own territory. Depending on the assess-
ment of the behaviour in question in the law of newcomers and that of the local com-
munity, the consequences of such a situation will vary somewhat.

If the perpetrator and the victim belong to the same cultural circle, the follow-
ing options are possible: when the committed act is a crime under local law but not
in the newcomer group; when the committed act is a crime under newcomer law but
not under local law; and when it is a crime under both local and newcomer law. For
obvious reasons, it is outside the scope of consideration when the act is not a crime in
any of these communities.

The first state of affairs is that the perpetrator and the victim belong to the same
cultural circle, and the act is a crime under local law but not in the group of newcom-
ers. It is important to remember that even if a given behaviour is accepted in the com-
munity of newcomers and is not threatened with punishment, this does not mean
that it is not perceived as inappropriate and the person against whom it is directed
does not perceive it as a harm. In such a case, the victim is deprived of legal protec-
tion both inside and outside the enclave. It seems that, among other things, this was
the situation that von Hentig had in mind when he created the general class of immi-
grants and minorities. The enclave’s border restricts the aggrieved person from seek-

35  See for example M. Duda, Przestepstwa z nienawisci w $wietle teorii i praktyki orzeczniczej, (in:)
W. Ptywaczewski, P. Lubiewski (eds.), Wspodlczesne ekstremizmy. Geneza, przejawy, przeciwd-
zialanie, Olsztyn 2014, pp. 68-79; P. Chmiel-Antoniuk, M. Duda, M. Ickiewicz-Sawicka, Kul-
tura..., op. cit., pp. 53-74; M. Leciak, Konflikty..., op. cit., pp. 119-120.

36  A. Sliz, M.S. Szczepanski, Pozadane, dozwolone czy zakazane? Refleksje o granicach wielokul-
turowosci, (in:) M. Biernacka, K. Krzysztofek, A. Sadowski (eds.), Spoleczenstwo wielokulturowe
- nowe wyzwania i zagrozenia, Biatystok 2012, pp. 37-56.
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ing help - not only because of the language barrier and lack of knowledge about the
structure and functioning of the authorities obliged to provide assistance and about
the rights to which they are entitled, but primarily because of the internal impera-
tive of loyalty to one’s own group. In this case, overstepping the mark in seeking help
could entail serious consequences for the victim - from being thrown outside the
community to loss of life.

The behaviour which is a crime outside the enclave can also be perceived in the
community of newcomers as perfectly acceptable, unquestionable as to moral judge-
ments, and not socially harmful. From an external, victimological point of view,
we are dealing here (respectively) with a so-called victimless crime. Although for an
objective observer a person is harmed, subjectively he/she does not perceive it that
way, but rather he/she approves of (or condones) the perpetrator’s behaviour.

The problem arises as to whether the local community (and the state) should
interfere in such a situation. It seems that neither the fact of belonging to the same
cultural group nor the fact that the person concerned has given consent to such be-
haviour against him/her should determine the legality of the behaviour in question.
An example of this could be sexual intercourse with a minor under the age of 15.”
The rationale for the relevance of consent to harm functioning in criminal law would
have to be applied here, respectively. If the perpetrator’s behaviour harmed things that
cannot be freely disposed of under criminal law (such as life or health), the victim’s
consent would remain irrelevant. The situation would have to be evaluated similarly
if other requirements, such as the age of the consenting party, were not met. Making
a failure to hold the perpetrator criminally liable dependent on the customs of the
group of newcomers would result in different treatment of residents of a given state,
which would be incompatible with the standard of equal treatment and non-discrim-
ination.*® In Poland, this derives from Article 32 of the Constitution.

The circumstance that the victim gave consent, valid from the perspective of
his/her own ethnic group but irrelevant under domestic criminal law, could in some
cases be taken into account on general principles as a mitigating circumstance af-
fecting the penalty. However, it should be borne in mind that, in the case of certain
crimes, the state may be obliged to omit cultural justification by conventions to which
it is a party. This is the case, for example, with violence against women.” In such
a personal arrangement, the question of the applicability of the so-called culture de-
fence becomes relevant .

The second situation is that the perpetrator and the victim belong to the same
cultural circle, and the act is a crime under the law of the newcomers but not under

37 M. Leciak, Konflikty..., op. cit., p. 121.

38 M.M. Kania, Spory..., op. cit., pp. 153-155; O. Sitarz, Culture..., op. cit., pp. 647-649.

39 Art. 12 pkt 5, Konwencji Rady Europy o zapobieganiu i zwalczaniu przemocy wobec kobiet
i przemocy domowej, sporzadzona w Stambule dnia 11 maja 2011 r. (Dz.U. poz. 961).
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local law. In this case, the perpetrator’s behaviour itself is outside the interest of the
state. On the other hand, possible acts of repression inflicted by the informal internal
justice organs in the enclave, if they meet the criteria of a crime (e.g. deprivation of
liberty, flogging, mutilation), should trigger state interference. If these internal sanc-
tions do not fulfil the hallmarks of the type of criminal act, the fact of imposing some
kind of sanctions on the perpetrator should be treated on a similar basis to discipli-
nary punishment within a professional corporation.

Another situational arrangement is that the perpetrator and victim belong to the
same cultural circle and the act is a crime under both local and newcomer laws. If the
perpetrator’s behaviour fulfils the hallmarks of a crime, they should be punished un-
der the rules of the local community (in the state), regardless of whether they have
suffered any sanctions inside their own community, under its laws. What remains rel-
evant is the question of whether representatives of the internal justice system should
be held accountable if they violate the provisions of state criminal law.

3.2. Committing a criminal act when the perpetrator is a newcomer
and the victim is a member of the local community

This group can also include cases where the perpetrators belong to the same en-
closed community (or to two different enclosed communities), but the act is com-
mitted beyond the enclave - outside. This is a situation where the enclave boundary
is not a barrier to internal crime. From the point of view of the local community, it is
the least desirable and most dangerous situation.”’ The enclave boundary in this case

40  Sweden is currently struggling with this problem; see PolskieRadio24, ‘W Sztokholmie dzialajg
52 zorganizowane grupy przestepcze. Gangi sa coraz brutalniejsze, https://polskieradio24.
pl/5/1223/artykul/2842157,w-sztokholmie-dzialaja-52-zorganizowane-grupy-przestep-
cze-gangi-sa-coraz-brutalniejsze (19.09.2022); Szwecja.net, “Zakazane dzielnice” w Szwecji,
http://szwecja.net/NOW/fs-now/2017/Zakazane.html (19.09.2022); Nettavisen Nyheter, ‘Oto
cala prawda o szwedzkich strefach “no-go”, https://www.nettavisen.no/polsk/oto-ca-a-praw-
da-o-szwedzkich-strefach-no-go/s/12-95-3423368624 (19.09.2022); TVN24, ‘Muzulmanski
problem Szwecji. Plongce przedmiescia Sztokholmu, https://tvn24.pl/swiat/muzulmanski-prob-
lem-szwecji-plonace-przedmiescia-sztokholmu-ra472381-3413500  (19.09.2022);  TVP.info,
‘Wzrost przestepczoéci w Szwecji. Szef policji podat przyczyny;, https://www.tvp.info/57904971/
szwecja-szef-policji-anders-thornberg-wzrost-przestepczosci-wynika-z-migracji-i-braku-inte-
gracji (19.09.2022); Forsal.pl, ‘Rekordowa liczba strzelanin w Szwecji. “Potrzebujemy przetama¢
negatywny trend”, https://forsal.pl/swiat/aktualnosci/artykuly/8082046,rekordowa-liczba-strzela-
nin-w-szwecji-potrzebujemy-przelamac-negatywny-trend.html ~ (19.09.2022); M.  Ggbski,
‘Szwecja na czele niechlubnego zestawienia... czas na zmiane?, https://www.forum-ekonom-
iczne.pl/szwecja-na-czele-niechlubnego-zestawieniaczas-na-zmiane/  (19.09.2022); Dziennik.
pl, ‘W Szwecji ginie najwigcej na million mieszkanicéw oséb w strzelaninach w Europie] https://
wiadomosci.dziennik.pl/swiat/artykuly/8240499,szwecja-przestepczosc.html (19.09.2022); Dzi-
ennik.pl, ‘Szwecja szokuje..., op. cit. On Norway, see PolskieRadio24, “To moze si¢ powtorzyc”.
Po ataku w Kongsbergu norweskie stuzby wskazuja na problem “otwartego” spoleczenstwa,
https://polskieradio24.pl/5/1223/artykul/2833322,to-moze-sie-powtorzyc-po-ataku-w-kongs-
bergu-norweskie-sluzby-wskazuja-na-problemy-otwartego-spoleczenstwa (19.09.2022).
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works to the advantage of the enclosed group, making it difficult or impossible to
capture the perpetrator, helping them to avoid external justice.

When an act targets a member of the local community, the state usually tries to
activate the criminal justice system. The committing of the act may or may not be
related to cultural or ethnic differences. The perpetrator may commit a criminal act
belonging to ‘ordinary’ crime, such as theft. In some cases, the newcomer’s behaviour
may result from a lack of knowledge of local customs or social norms and an inappro-
priate, culturally anchored, interpretation of, for example, body language. The perpe-
trator’s conduct may then be viewed as an error, primarily in law. In such a situation,
it seems that invoking the culture defence is not justified.

The most difficult situation arises when crime from the enclave ‘comes out’ in
a wide area, for example, two organized crime groups formed within two different
enclosed communities fight for influence and territory. Although, ostensibly, mem-
bers of the local community are not the focus of the perpetrators, they may become
accidental victims, and their quality of life and sense of security is reduced.

Conclusions

Multiculturalism and the diffusion of cultures represent some of the greatest
challenges of the modern world, on many levels. One of them is crime prevention
and prevention. None of the presented attitudes towards different cultures (assimi-
lation, relativization, etc.) and none of the adopted models of multicultural society
allow the avoidance of problems* or guarantee that existing differences in customs,
beliefs and social rules will not generate situations leading to the committing of crim-
inal acts. Openness to new cultural patterns must be balanced with the need to en-
sure security — both for newcomers and members of the local community.

The smooth interpenetration of cultures, when they are characterized by signif-
icant diversity in terms of adopted moral and legal systems, may be unfavourable
from the perspective of building the legal awareness of society and shaping appro-
priate attitudes to the observance of the law. Finding an axiological compromise may
turn out to be impossible or very difficult, which may lead to negative consequences
in the form of disobedience to a law perceived as unjust.

The existence of a closed, isolated community within the state, different from the
‘indigenous’ inhabitants in terms of culture, customs and law, may lead to situations
that are complicated in terms of victimology and criminology. The most problems
arise when the perpetrator and the victim belong to two different groups, the enclave
and the local inhabitants. Allowing a state to exist within the state, as an ‘extrater-
ritorial’ group governed by its own laws and not recognizing local laws, is danger-

41  See more in D. Mikucka-Wdjtowicz, R. Kope¢ (eds.), Kwestie narodowosciowe w $wietle pro-
cesow integracyjnych w Europie, Cracow 2009.
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ous in many respects. It can even lead to undermining the sovereignty of the state.
It seems that the solution that potentially causes the fewest negative consequences is
relatively conservative multiculturalism, consisting in introducing into the domestic
legal order those solutions that are not obviously inconsistent with domestic regula-
tions. This study is of a contributory nature; a thorough analysis of the presented is-
sues would require a much more extensive monographic study.
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The New Pact on Migration and Asylum: Another Step
in the EU Migration-Security Continuum or Preservation
of the Status Quo?

Abstract: In 2020 the New Pact on Migration and Asylum was presented as a normalization of EU
migration, asylum and border management policies in the EU, a much-needed reform which is
supposed to strike a balance between security, solidarity and protection of human lives. The aim of this
article is to investigate to what extent the proposed reform is changing the modes and trajectories of
the securitization of migration in the EU. In doing so, it focuses on specific security logics promoted
in the text, discussing how different iterations of security are strengthened and/or marginalized in the
EU securitizing framework. Building on the approach of ‘securitization as the work of framing), the
article indicates that the pact has strengthened the risk-management and resilience-centred security
logics while at the same time downplaying the role of humanitarianism. It also reveals a strong role
for ‘exceptionality’ as a security logic, which has gained prominence especially in relation to crisis
management and a wider application of militarized and robust measures.

Keywords: European Union, migration management, migration-security nexus, securitization

Introduction

The ‘migration crisis’ of 2015 generated significant momentum for the devel-
opment of more securitizing policy frameworks, which have been pulling broadly
understood EU migration policies deeper into the realms of security discourse and
practice. Evidence of this trend can be observed in the examples of the (re)develop-
ment of Frontex, an increase of military measures used in border control or the rise
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of dataveillance activities.' Nevertheless, these increased security measures have been
introduced under exceptional situations, in crisis mode and with the aim of regaining
control over the EU migration, asylum and border protection systems rather than to
set out long-term policies. The newest reform of EU migration policy, the so-called
New Pact on Migration and Asylum, is supposed to represent a sustainable perspec-
tive and a step towards more resilient migration management framework. As Ursula
von der Leyen underlined during the launch of the pact, ‘the old system no longer
works. The Commission’s Package on Migration and Asylum, which we present to-
day, offers a fresh start. Many legitimate interests have to be brought into balance.
We want to live up to our values and at the same time face the challenges of a glo-
balised world.” In the view of the Commission, the reform is supposed to represent
the new order and a much-needed consensus between responsibility, solidarity and
security.

As the securitization practices related to the 2015 ‘migration crisis’ have been
well researched, the dynamic development of the EU approach to migration and bor-
der security requires further inquiry into the securitization practices produced on
the EU level. That is why the aim of this article is to investigate to what extent the new
reform, here understood as a securitizing move, attempts to change the modes and
trajectories of securitization of migration in the EU. In doing so, the paper focuses on
specific security logics promoted in the pact, discussing how different iterations of se-
curity are strengthened and/or marginalized in the EU securitizing framework. The
analysis is based on the approach of ‘securitization as the work of framing), which is
tuned to the so-called tangled nature of the securitization process. This specific per-
spective is reflected in the intertwining of security logics, which to different degrees
impact the way the EU forms its key responses and frameworks vis-a-vis increased
migratory flows.?

The article is structured as follows: firstly, it focuses on a discussion of the secu-
ritization framework as an analytical approach, explaining both the traditional and
the tangled perspectives on the securitization process. Further, the article provides an
overview of the methods applied in the analysis. The third section briefly describes
the migration-security nexus in the EU, including its key securitizing logics and char-
acteristics. The fourth part is devoted to a securitization analysis of the New Pact on
Migration and Asylum, offering a discussion of the impact of the document on the
current relationship between migration and security in the EU. The paper ends with
conclusions.

1 M. Stepka, Identifying Security Logics in the EU Policy Discourse: The ‘Migration Crisis’ and the
EU, Cham 2022.

2 Press statement by President von der Leyen on the New Pact on Migration and Asylum, https://
ec.europa.eu/commission/presscorner/detail/en/statement_20_1727 (20.03.2022).

3 M. Stepka, Identifying..., op. cit.
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1. Securitization as an analytical framework

Securitization theory has become increasingly popular among students and re-
searchers in migration and security studies.* The theory was introduced by academ-
ics associated with the so-called Copenhagen School, who promoted the idea of the
discursive construction of security through speech acts — specific utterances of a per-
formative nature which, when spoken by a powerful agent (i.e. a securitizing actor),
bring security into being.> As explained by Fijatkowski and Jarzebski, securitization is
a discursive process through which an intersubjective understanding is constructed
within a political community to treat something as an existential threat to a valued
referent object (i.e. an object that should be protected), and to enable mobilization
of urgent and exceptional measures to deal with the threat.® However, according to
many securitization researchers the production of securitizing speech acts is not
enough. Powerful actors initially produce securitizing moves, which are supposed
to issue a warning or invoke a sense of existential uncertainty and emergency. For
securitization to be successful, these moves need to gain societal and political sali-
ency and, more importantly, the approval of a relevant audience (e.g. society), which
ultimately decides whether a proposition of a threat is acceptable and whether excep-
tional security measures (e.g. the military) should be mobilized in response to the
perceived threat.”

This traditional approach has been widely contested and redeveloped for the
specific purposes of studying the securitization process in different contexts. Many
scholars have criticized the Copenhagen School for a too-elitist focus on securitiz-
ing actors;® for limiting the notion of security to the Schmittian idea of ‘exception’ as
a way of breaking ‘normal politics’;’ for limiting securitizing practices to speech acts,
leaving other discursive forms and security practices outside the framework;"® and

4 S. Baele, D. Jalea, Twenty-Five Years of Securitization Theory: A Corpus-based Review, ‘Political
Studies Review’ 2022, online edition, https://doi.org/10.1177/14789299211069499 (17.11.2022),
p- 6.

5 L. Fijatkowski, Teoria sekurytyzacji i konstruowanie bezpieczenstwa, ‘Przeglad Strategiczny’
2012, vol. 1, no. 2, p. 159.

6 L. Fijalkowski, J. Jarzabek, Between Emergency and Routine - Securitisation of Military Security
in Iran and Indonesia, ‘Third World Quarterly’ 2019, vol. 40, no. 9, p. 1671.

7 A. Coté, Agents without Agency: Assessing the Role of the Audience in Securitization Theory, ‘Se-
curity Dialogue’ 2016, vol. 47, no. 6.

8 J. Huysmans, What's in an Act? On Security Speech Acts and Little Security Nothings, ‘Security
Dialogue’ 2011, vol. 42, no. 4/5.

9 O. Corry, Securitisation and ‘Riskification’: Second-Order Security and the Politics of Climate
Change, ‘Millennium - Journal of International Studies’ 2012, vol. 40, no. 2, pp. 235-258.

10 A. Massari, Visual Securitization: Humanitarian Representations and Migration Governance,
Cham 2021.
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for neglecting the interpretative complexity of security and the variety of security
logics that proliferate in the securitization process," to name a few.

Building on the new wave of securitization literature, this article applies the ap-
proach of ‘securitization as the work of framing’ Here, securitization is not driven by
speech acts but by the process of framing. In other words, securitization is about the
‘mobilization of security-related perceptions in the minds of targeted empowering
agents and audiences, allowing incorporation of these perceptions into the common
schemata of interpretation’'? It utilizes the notion of tangled security and argues that
instead of fixating on a single iteration of security based on existential threats and ex-
ceptional security measures, securitization should embrace multiple logics and inter-
pretations that intertwine and collide in the process of constructing security.”’ Here,
security logics are understood as discursive pronouncements that produce a particu-
lar social order. They are the essence of specific theoretical assumptions about the
meaning of security, reduced to ‘an ensemble of rules of grammar that is immanent to
security practice and that defines the practice in its specificity’'* Table 1 provides an
overview of the security logics (i.e. ‘exceptionalist’ security, risk and resilience) which
have been commonly applied in securitization research and which have been recog-
nized as an important part of the EU migration-security nexus. They will be used for

the purposes of further analysis.

Table 1. Security logics — an overview

Logic ‘Exceptionalist’ security Risk management Resilience
— unambiguous - risk based on a friend—enemy continuum
» — personal dimension — impersonal correlation of factors liable to produce uncertainty
c g — external origin - varying degree of concreteness and gravity
o35 — alien nature — ambiguous origin (emphasis on internal)
T O — construed in terms of — interconnected
"g:; o existential and ‘brutal’ threats
3 ‘E — construed interms of | — construed in terms of shocks and
s 3 manageable risks disturbances
é’ o - uncertain — certain materialization, inevitable
4= materialization nature
° of negative
consequences

11 T.Balzacq (ed.), Contesting Security: Strategies and Logics, New York/London 2015.
12 M. Stepka, Identifying..., op. cit., p. 54.

13 Ibidem.

14 J.Huysmans, The Politics of Insecurity: Fear, Migration and Asylum in the EU, New York/London
2006, p. 28.
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— state-related, unambiguous | — different degrees of concreteness
— passive nature,managed by | — networked and interdependent
Referent other actors
- - often construed in relationto | _ passive nature, — construed as active contributors
object territoriality and sovereignty managed by other to security
of referent objects actors (e.g. security — devolved
agencies)
— exceptional, militaristic - normal, institutionalized forms of governance based on broad
_ — reactive nature cooperation within the security realm
o 2 ; . ’ AR
o — short-term - conventional, long-term security actions
a © — bypass normal political — orientation to the future
g 8_ procedures — orientation to the internal dimension
€ E — mobilize significant amounts
> ] of force and resources
59 — preventive measures | — decentralized and devolved
8 2 - practices of control measures
" 2 and surveillance — maintenance, adaptation and
=~ — management of risks transformation of the system
— eradication of existential — equilibrium and — building up ability to withstand
threats in order to secure the continuation of normal shocks and disturbances
collective survival of a socio- activities within — elimination of extreme
Objective political order acceptable risks vulnerabilities within the system
— status-quo orientation — risk avoidance,
mitigation of negative
consequences

Source: M. Stepka, Identifying..., op. cit., pp. 42-43.

Methods 2

In order to investigate the securitization process and its supporting logics, this
article utilizes the frame-narrative approach. As the securitization framework dic-
tates a predominant focus on seminal and strategic discourse, the paper analyzes
how the New Pact of Migration and Asylum produces securitizing moves by framing
and narrating the relationship between migration and security, diagnosing, evaluat-
ing and prescribing remedial actions to migration-related security problems. Each
of these analytical segments plays a specific role in the securitization process. As ex-
plained by Stepka, ‘the diagnosis of the security problem concentrates on its root
causes, initial referent objects and sources of threats; the evaluation focuses on the
attribution of blame (naming the key actors, culprits responsible for the instigation of
threats and the security problem), as well as parties responsible for dealing with the
problem; lastly, the remedial actions segment is devoted to conceptualization of spe-
cific policy responses to defined threats’" In reality, framing is a messy process and
the above-mentioned segments often overlap and intertwine. Following Boréing et al.,
I utilize a computer-assisted qualitative text analysis to probe securitizing frame-nar-
ratives, which are indicative of the underlying logics of securitization.'¢

15 M. Stepka, Identifying..., op. cit., p. 8.
16  F Boring et al., Identifying Frames: A Comparison of Research Methods, ‘Interest Groups & Ad-
vocacy 2014, vol. 3.
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3. A brief insight into security logics and the migration-security
continuum in the EU

As noted by van Munster, since the early beginnings of the Schengen coopera-
tion the EU has been developing a specific securitizing continuum comprised of a se-
ries of consecutive and logically connected security discourses and practices, which
unambiguously link the issues of immigration, asylum and visas to questions of se-
curity and border control as broadly understood.” The securitization literature in-
dicates that the EU migration-security continuum has not been following just one
traditional securitizing logic, centred on exceptional and extraordinary security
means. Instead, the process has been reflected predominantly in a mixture of risk
management, resilience coupled with elements of ‘exceptionalism, and humanitari-
anism.'®

Risk management and resilience are not typical securitizing logics, as they op-
erate below the threshold of traditional national and ‘exceptionalist’ security.” The
managerial- and resilience-centred approaches are oriented on the anticipation and
control of populations of risky, uncertain, threatening and unidentified migrants on
the one hand and a culture of preparedness and robustness of border and asylum
systems on the other.” As a result of the ‘migration crisis’ of 2015, the EU has only
strengthened these logics by investing in resilient and smart borders, dataveillance
capabilities and interoperability.* ‘Exceptionalist’ security or humanitarianism have
also been present in the continuum but mostly as supplementary logics, especially
with respect to policy actions deployed on EU borders. After the ‘migration crisis’
these two logics appear to intertwine with the logics of risk management and resil-
ience. This can be observed in the framing and application of Frontex-militarized
border operations focused on saving lives as well as practices of the capture, identi-
fication, containment, return of irregular immigrants.* Similarly, humanitarianism
and ‘exceptionalism’ come into play in relation to Common Security and Defence
Policy (CSDP) border operations, which are supposed to save lives, defend and mon-
itor EU borders, and dismantle transborder organized crime at the same time.

17 R.van Munster, Securitizing Immigration: The Politics of Risk in the EU, New York/London 2009.

18 M. Stepka, Identifying..., op. cit.

19  The concepts of risk and resilience have been embraced by securitization scholars’ research as
important logics influencing the process of constructing security. See P. Bourbeau, Resiliencism:
Premises and Promises in Securitization Research, ‘Resilience’ 2013, vol. 1, no. 1; O. Corry, Secu-
ritisation..., op. cit.

20 M. Stepka, Identifying..., op. cit.

21  Interoperability is concerned with the ability of the EU internal security IT systems (e.g. Eurodac,
Schengen Information System, Visa Information System) to exchange data and enable the sharing
of information.

22 A.Niemann, N. Zaun, EU Refugee Policies and Politics in Times of Crisis: Theoretical and Empir-
ical Perspectives, ‘Journal of Common Market Studies’ 2018, vol. 56, no. 1.
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The intertwinement of different logics can also be observed in regard to practices
increasing the resilience of the EU asylum system, which are often discursively linked
to the robustness of external border protection.”® Both systems are supposed to with-
stand shocks and disruptions caused by increased migratory inflows. In this vein, the
EU migration-security discourse has been emphasizing the need to brace itself for
the next waves of migration crisis, promoting the culture of preparedness. Here, ‘ex-
ceptionalism’ comes into play with regard to the externalization and militarization of
EU migration management. The EU has committed its military and financial capa-
bilities to expand the idea of ‘Fortress Europe’ onto its neighbourhood and beyond.
With the help of military capacity-building missions (e.g. EUCAP Mali) and trust
funds, the EU is supposed to increase the border and societal resilience of countries
of origin and transit so that they are able to contain possible migratory movements
within their borders.” The next section of this paper investigates how the New Pact
on Migration and Asylum fits into this continuum and whether it brings any major
changes in regard to securitizing practices deployed at the EU level.

4. The New Pact on Migration and Asylum - another step
in the EU securitizing continuum?

The Commission frames the New Pact on Migration and Asylum as a compre-
hensive and common response to the growing complexity of migratory movements
and a much-needed reform of EU asylum and border protection policies.”® As the
Agenda on Migration was introduced in response to a specific event and was driven
by crisis politics, the pact is supposed to calmly diagnose and evaluate the post-cri-
sis situation and ‘build a system that manages and normalizes migration for the long
term and that is fully grounded in European values and international law’* In this
spirit, the document ambitiously aims to improve the common approach to migra-
tion and border security by proposing a refreshed common European framework
for migration and asylum management, a robust system for crisis preparedness,
a strengthened approach to integrated border management, a reinforced approach to
the fight against migrant smuggling, a better relationship with international partners
and a new framework for attracting skills and talent to the EU.?” Most of these ele-

23 R. Paul, C. Roos, Towards a New Ontology of Crisis? Resilience in EU Migration Governance,
‘European Security’ 2019, vol. 28, no. 4.

24 A.Niemann, N. Zaun, EU Refugee..., op. cit.

25  Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on the New Pact on Mi-
gration and Asylum, COM/2020/609 final, p. 3, https://eur-lex.europa.eu/legal-content/PL/ TX-
T/2uri=CELEX%3A52020DC0609&qid=1607428374739 (20.03.2022).

26  Ibidem,p. 1.

27 Ibidem.
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ments feed on different securitizing logics and to different degrees weave migration
as broadly understood, especially in its irregular form, deeper into the tapestry of the
EU security discourse and practice.

The diagnosis of the post-migration crisis is the starting point for the framing
process. It sets the tone for the securitization, defining the root causes of the problem,
initial referent objects and threats. From the beginning, the pact mostly follows the
EU migration-security continuum and diagnoses migration-related security issues
predominantly using a mixture of resilience, risk management and also ‘exception-
alist’ security logics. At this point, it should be noted that the presented analysis does
not explicitly elaborate on the logic of humanitarianism, as it has been visibly down-
played in the document and mostly referenced in relation to the EU involvement in
search and rescue operations.

Risk management and resilience-driven securitization are reflected in the EU’s
approach to irregular migration, here framed as a disruption that requires man-
agement, as well as the development of capabilities that allow the mitigation of the
negative consequences of potentially growing migratory flows. In this spirit, the doc-
ument clearly differentiates between legal and desirable mobility and illegal, unde-
sirable, irregular and potentially uncontrollable forms of border crossing.*® The new
pact, in line with risk and resilience thinking, suggests that the EU should be nurtur-
ing early-warning capabilities as well as a culture of preparedness. It is supposed to be
able to withstand shocks stemming from increased irregular migration and bounce
back to a situation where the Schengen zone and the mobility of EU citizens remain
unharmed. As the document stresses, ‘the EU must be ready to address situations of
crisis and force majeure with resilience and flexibility - in the knowledge that differ-
ent types of crises require varied responses.” What is quite remarkable for the EU
migration discourse is the acknowledgement that there are factors beyond its control,
related to force majeure, and scenarios which may require mobilization of certain ex-
traordinary policy solutions.” This particular type of diagnosis explicitly opens the
framing process to a more robust application of ‘exceptionalist’ security logic, which
will manifest itself in the later phases of the framing process.

The key referent objects, defined in the document, are the EU, the Schengen
zone, freedom of movement and the integrity of the broadly understood common
framework for migration management. Following the rhetoric of risk and resilience,

28  The New Pact on Migration and Asylum plans to support legal mobility with such programmes
as the EU Talent Pool, the reformed EU Blue Card Directive, the revised Directive on Long-Term
Residents, the revised Single Permit Directive and the revised Directive on Students and Re-
searchers.

29  COM/2020/609 final, p. 11.

30  Proposal for a Regulation of the European Parliament and of the Council addressing situations of
crisis and force majeure in the field of migration and asylum, COM/2020/613 final, https://eur-
lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52020PC0613 (20.03.2022).
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the document often refers to the need for a ‘durable, ‘robust, ‘effective, ‘swift’ and
‘comprehensive’ migration and asylum management system that can provide cer-
tainty and clarity for EU citizens as well as for refugees arriving in Europe.* In doing
so, the new EU approach must be able to address a wide catalogue of structural defi-
ciencies which lead to ‘divergent standards of protection, inefficient procedures and
encourage the unauthorized movement of migrants across Europe in search of better
reception conditions and residence prospects, thus having undesirable effects on the
Schengen area’ — one major achievement of European integration.* In this regard, the
pact stresses the importance of an effective return policy, which did not work in 2015
and 2016 and which should be considered as one of the key priorities of the new mi-
gration management system.

Evaluation of security challenges shows a continued use of the rhetoric of risk
and resilience, but also includes stronger traces of ‘exceptionalist’ security, driven by
a more explicit definition of the enemy and a suggestion of mobilization of extraordi-
nary means. In this sense, while attributing blame for uncontrolled migratory flows,
the document stresses the destructive and dangerous impact of human smuggling.
In line with the migration-security continuum, transborder human smuggling and
other forms of transborder organized crime are defined as a clear and present dan-
ger to the EU migration and border management system as well as to irregular mi-
grants. As stated in the document, smuggling ‘involves the organized exploitation of
migrants, showing scant respect for human life in the pursuit of profit. Therefore, this
criminal activity damages both the humanitarian and the migration management ob-
jectives of the EU*

The new pact touches upon the issue of the facilitation of human smuggling and
the criminalization of pro-migrant NGOs and private citizens providing help to mi-
grants at sea. Here, the EU applies elements of humanitarian framing, referring to
the universal responsibility to help migrants at sea and a need for more coordinated
cooperation during search and rescue activities. While the Commission is satisfied
with the effectiveness of the framework, it recognizes the need to ‘bring clarity to
the issue of criminalisation for private actors through guidance on the implementa-
tion of the counter-smuggling rules, and [to] make clear that carrying out the legal
obligation to rescue people in distress at sea cannot be criminalized’* A different
tone is used in relation to illegal employment, which the pact recognizes as one of
the ‘pull’ factors fuelling human smuggling and irregular migration into the EU. In
light of the document, national authorities need to ensure the implementation of ex-

31  Itshould be noted that the document defines refugees as predominantly women and children.

32 A.Doliwa-Klepacka, The New Pact on Migration and Asylum as a Response to Current Migration
Challenges: Selected Issues, ‘Bialostockie Studia Prawnicze’ 2021, vol. 26, no. 1, p. 17.

33 COM/2020/609 final, p. 16.

34 Ibidem,p.17.
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isting EU rules, especially the Employers Sanctions Directive, which is indispensable
in deterring third-country nationals staying illegally.”> As the EU takes a portion of
responsibility for search and rescue and combating human smuggling, especially in
regards to establishing legal and operational frameworks, it also points towards the
need for more resilience-centred cooperation with third countries, which should al-
low more balanced responsibility-sharing. This includes increasing the resilience of
third countries through support and ‘capacity-building both in terms of law enforce-
ment frameworks and operational capacity, encouraging effective action by police
and judicial authorities’*

One of the most pronounced threads in the discussion about the future of the
common migration and asylum management framework is the attribution of respon-
sibility, and more precisely the issue of solidarity within the EU. The pact proposes
a revision of the concept of solidarity, suggesting a more flexible variant than the one
discussed in 2015 and 2016. The core of the reform is supposed to revolve around yet
another recast of the Dublin Regulation, entitled the Asylum and Migration Manage-
ment Regulation.”” The new solidarity mechanism is supposed to be adjusted to the
dynamic nature of migratory movements, including mixed flows and the geograph-
ical location of the crisis.* It should also be universal, in the sense that EU members
should take a share of the burden and responsibility for managing the crisis situa-
tion. Yet the element of solidarity is not driven by a rigid framework, but rather is
envisaged as a choice open to Member States, especially those strongly opposing the
mandatory relocation scheme.” The proposed solidarity mechanism introduces al-
ternatives to relocation, primarily based on return sponsorship, ‘capacity building,
operational support, technical and operational expertise, as well as support on the ex-
ternal aspects of migration’* The solidarity mechanism should be built on common
trust and monitoring of the resilience and vulnerability of the national asylum and
border protection systems.

The conceptualization of remedial actions usually constitutes the most exten-
sive part of framing as it ultimately reflects the practices and direction of the secu-
ritization process. Regarding specific policy responses, the pact continues to build on
logics of risk and resilience entwined with ‘exceptionalism; placing emphasis on in-
struments that allow the swift, seamless and fair management of migratory flows and
at the same time strengthening the EU’s ability to withstand migration-related crises.

35  Ibidem.

36 Ibidem.

37  Ibidem,p.6.

38  Ibidem,p.5.

39  E. Kuzelewska, A. Piekutowska, The EU Member States’ Diverging Experiences and Policies on
Refugees and the New Pact on Migration and Asylum, ‘Biatostockie Studia Prawnicze’ 2021, vol.
26, no. 1, p. 34.

40  COM/2020/609 final, p. 17.
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It expands these logics by strongly investing in 1) flexible crisis management, 2) a ro-
bust and integrated border management system, 3) pre-entry screening and swift re-
turns, and 4) the externalization of border management.*

One of the most interesting developments with regard to the conceptualiza-
tion of crisis management is the incorporation of two crisis modes, which are sup-
posed to monitor and govern the EU’s anticipatory and resilience activities. The first
mode, envisaged in the so-called Migration Preparedness and Crisis Blueprint, pre-
sents a standardized risk-management profile, driven by early warning, EU-wide co-
ordination and flexibility of specific crisis-response instruments.*> The second crisis
mode is a new development and is designed to address situations of crisis and force
majeure in the field of migration and asylum. As explained in the pact, ‘in situations
of crisis that are of such a magnitude that they risk to overwhelm Member States’ asy-
lum and migration systems, the practical difficulties faced by Member States would
be recognized through some limited margin to temporarily derogate from the nor-
mal procedures and timelines, while ensuring respect for fundamental rights and the
principle of non-refoulement.*> With this mode of crisis management, the EU rec-
ognizes the scenario in which it loses control over its own systems and needs to step
away from normal standards and procedures in order to protect the basic function-
ality of the EU migration system. This could be viewed as one of the most explicit
examples of the application of ‘exceptionalist’ security logic in the EU migration-se-
curity continuum.

The EU’s approach to border management is driven by the need to control unau-
thorized population movements within and beyond the EU’s external borders. This
is why it calls upon a multitude of instruments and policies to protect the Schen-
gen zone and the EU itself. As the pact stresses, ‘the integrity of external borders is
a shared responsibility of all Member States and Schengen Associated Countries, and
of the EU and its agencies’** On the one hand, the document emphasizes the impor-
tance of the coordination of national border authorities and external actors, but on
the other hand it underlines the role of Frontex, which has gained power and rele-
vance in the wake of the 2015-2016 ‘migration crisis. The key point is Frontex’s re-
sponsibilities in regard to the coordination of joint operations, its monitoring and
intelligence capabilities (e.g. risk analysis, border vulnerability analysis) and last but
not least ‘a standing corps with a capacity of 10,000 staff which remains essential for

41  Ibidem,p.5.

42 Commission recommendation (C/2020/6469 final) on an EU mechanism for preparedness and
management of crises related to migration (Migration Preparedness and Crisis Blueprint) https://
ec.europa.eu/info/sites/info/files/commission_recommendation_on_an_eu_  mechanism_for_
preparedness_and_management_of_crises_related_to_migration_migration_ preparedness_
and_crisis_blueprint_0.pdf (20.03.2022).

43 COM/2020/609 final, p. 12.

44 Ibidem.
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the necessary capability to react quickly and sufficiently’* Regarding operational
involvement, the pact continues the ‘exceptionalist’ security logic known from the
times of the ‘migration crisis, putting emphasis on the role of militarized means in
the service of border protection. The document clearly names the Common Security
and Defence Policy as an important contribution to the fight against irregular migra-
tion and migrant smuggling.*

A significant part of the risk management-driven border management system is
up-to-date and interoperable IT systems that gather data on new arrivals and move-
ments across the EU.” This dataveillance and identification and the monitoring of
risky, unwanted and irregular migrants has been gaining importance as the element
of risk management, assisting in the assessment of structural vulnerabilities as well
as ‘helping the work of identifying cases of overstaying’*® The idea of interoperabil-
ity is to fully integrate data on migration with security and justice databases and en-
sure communication between them. As indicated in the pact, the goal is that national
authorities have complete, reliable and accurate information (including biometrics)
while detecting and monitoring asylum applicants and returnees as well as unauthor-
ized movements and migration-related criminal activities.*

Another important set of security practices deployed towards irregular migrants
is pre-screening. As indicated in the pact, ‘screening will include identification, health
and security checks, fingerprinting and registration in the Eurodac database. It will
act as a first step in the overall asylum and return system, increase transparency for
the people concerned at an early stage and build trust in the system.*® The pre-screen-
ing is supposed to help quickly and swiftly differentiate between desirable and unde-
sirable irregular migrants and quickly return the latter to the country of origin or the
safe country of transit. In this regard, the rules on asylum and return border proce-
dures are supposed to be regulated by one legislative document, making it a part of
a seamless cycle of identification (pre-screening) and expulsion (return).”! The idea
is that ‘for those whose claims have been rejected in the asylum border procedure, an
EU return border procedure would apply immediately. This would eliminate the risks
of unauthorized movements and send a clear signal to smugglers’® The swift return

45  Ibidem, p. 13.

46  Ibidem,p.17.

47  The systems participating in interoperability are the Entry/Exit System, the European Travel In-
formation and Authorization System, the Visa Information System, the European Criminal Re-
cords Information System for third-country nationals, Eurodac and the Schengen Information
System.

48 COM/2020/609 final, p. 13.

49 Ibidem, pp. 12-13.

50  Ibidem,p.5.

51  Ibidem.
52 Ibidem.
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operations are supposed to be strengthened by Frontex as well as by return sponsor-
ship, which can be carried out by EU Member States who do not want to participate
in the relocation mechanism. Under return sponsorship, the Member States ‘would
provide all necessary support to the Member State under pressure to swiftly return
those who have no right to stay, with the supporting Member State taking full respon-
sibility if return is not carried out within a set period’”

Next to practices of capture, identification, containment, return, stronger and
flexible solidarity, and robust legal frameworks governing migration, the pact ex-
plicitly promotes the need to include external actors in the promotion of migra-
tion-related resilience. It recognizes the need to act beyond the EU’s external borders,
employing both economic and security means. The documents highlight the need
to better mobilize EU trust funds and External Investment Plans and target part-
ner countries with a significant migration dimension. The aim is to strengthen the
counties of origin and build ‘resilient economies delivering growth and jobs for local
people and at the same time reducing the pressure for irregular migration.** Closer
economic and political ties are supposed to secure swift return and the readmission
and reintegration of irregular migrants. The externalization of migration manage-
ment also includes elements of ‘exceptionalist’ logic, here reflected in extended bor-
der management and the EU capacity-building actions run by CSDP as well as by
EU agencies such as Frontex. Capacity-building missions are supposed to strengthen
the border security capabilities of the EU partner countries, ‘including by reinforcing
their search and rescue capacities at sea or on land, through well-functioning asylum
and reception systems, or by facilitating voluntary returns to third countries or the
integration of migrants’>

Conclusion

The New Pact on Migration and Asylum as a securitizing move is strongly em-
bedded within the migration-security continuum and existing security logics. It fol-
lows risk management and resilience, underlining the need to maintain control over
the EU border and increased migratory movements. The document clearly empha-
sizes a need for more robust capture, identification, containment, return activities,
either in reference to border procedures and pre-screenings or a more flexible soli-
darity mechanism and return sponsorship. What represents quite a change in regard
to the continuum is an evident sidelining of humanitarianism and a more robust ap-
plication of ‘exceptionalism’ Besides explicit references to CSDP missions and EU
security agencies as tools for migration management, the EU emphasizes one more

53  Ibidem,p.6.
54  Ibidem, p. 19.
55  Ibidem, p.21.
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instrument. The extraordinary mode of crisis management in situations of migration
crisis and force majeure explicitly indicates that the EU recognizes increased migra-
tory flows as a power that can incapacitate the EU migration management system.
That is why it requires the incorporation of extraordinary means and derogations
that will allow the EU to maintain control over mobility through its borders. In this
vein, the pact moves the migration-security continuum slightly towards ‘exception-
alism;, while still strongly investing in practices and technologies of risk management
and resilience.
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Introduction

After the recent presidential elections in Belarus in August 2020, President Al-
exander Lukashenko made no secret of his intention to use migration as a weapon
in retaliation for the sanctions imposed by the EU against his government.' As early
as May 2021, the Belarusian leader warned that Belarus would not enforce border
controls with the EU: ‘We stopped drugs and migrants. Now you will eat them and
catch them yourselves? An analysis of the events that began in the summer of 2021
on the border between Belarus and Lithuania, and then Poland and Latvia, proves
that this was a real threat. The involvement of the Belarusian government had a key
impact on the nature of the events. The purpose of this paper is to demonstrate Be-
larus’ violation of its international obligations. Particular attention has been paid to
the provisions of the Geneva Convention Relating to the Status of Refugees (1951),
the 1967 additional Protocol Relating to the Status of Refugees, the 1966 UN Inter-
national Covenant on Civil and Political Rights, and the United Nations Convention
against Transnational Organized Crime of 2000 and the Protocols Thereto (Proto-
col to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children and Protocol against the Smuggling of Migrants by Land, Sea and Air). The
present paper verifies the research hypothesis that Belarus has deliberately violated
international law by inducing engineered migration at the border with the EU in or-
der to paralyse the migration situation in the neighbouring EU Member States. The
hypothesis was verified using the dogmatic method.

1. Migration crisis, artificial migration pressure
or ‘coercive engineered migration’?

Events on the EU’s border with Belarus should not be referred to as a migration
crisis due to the fact that equating the word ‘crisis’ with the situation on the border

1 Y. Miadzvetskaya, Designing Sanctions: Lessons from EU Restrictive Measures against Belarus,
‘The German Marshall Fund of the United States: Policy Paper’ 2022, https://www.gmfus.org/
sites/default/files/2022-06/Designing%20Sanctions%20Lessons%20from%20EU%20Restric-
tive%20Measures%20against%20Belarus.pdf (accessed 12.10.2022); A. Szabaciuk, The Crisis on
the Polish-Belarusian Border in the Context of Rising Tensions in Eastern Europe (Part 2), Ko-
mentarze IES’ 2021, no. 471, https://ies.lublin.pl/wp-content/uploads/2021/12/ies-commentar-
ies-471.pdf (15.10.2022).

2 M. Bennetts, Belarus and Lukashenko Face Consequences for Migrant Crisis, “The Times’
12.11.2021, https://www.thetimes.co.uk/article/belarus-and-lukashenko-face-consequenc-
es-for-migrant-crisis-jmlfxzcpr (24.10.2022); Congressional Research Service, Migrant Cri-
sis on the Belarus-Poland Border, https://crsreports.congress.gov/product/pdf/TF/IF11983
(24.10.2022).
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could evoke associations with the 2015-2016 migration crisis.> At that time, millions
of Arab and African migrants and refugees were trying to enter the EU after a war
broke out in countries of the Middle East.* Nearly 2.5 million people applied for asy-
lum in the EU.? In contrast, the events on the border with Belarus did lead to a crisis,
but the scale of the problem in 2021 was incomparably smaller (Figure 1). Therefore,
the use of the term ‘migration crisis’ is not justified.

Figure 1. Number of first-time asylum applicants (non-EU citizens)
in all EU Member States between 2014 and 2021
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Source: prepared by the author based on Eurostat, Asylum Applicants by Type of Applicant, Citi-
zenship, Age and Sex — Annual Aggregated Data, https://ec.europa.eu/eurostat/databrowser/view/migr_
asyappctza/default/table?lang=en (05.10.2022).

3 E. Braw, Stop Calling What’s Happening with Belarus a Migration Crisis, ‘Politico’ 16.11.2021,
https://www.politico.eu/article/belarus-border-migration-geopolitical-crisis-nato-eu/
(05.10.2022); R. Koulish, M. van der Woude, Introduction: The Problem of Migration, (in:)
R. Koulish, M. van der Woude (eds.), Crimmigrant Nations: Resurgent Nationalism and the Clos-
ing of Borders, New York 2020, p. 4.

4 E. Kuzelewska, A. Weatherburn, D. Kloza (eds.), Irregular Migration as a Challenge for Democ-
racy, Cambridge 2018; S. Spencer, A. Triandafyllidou, Irregular Migration, (in:) P. Scholten (ed.)
Introduction to Migration Studies, Cham 2022, pp. 191-204; N. Hajiyeva. The Current Dynam-
ics of International Migration in Europe: Problems and Perspectives, ‘Eastern European Journal
of Transnational Relations’ 2018, vol. 2, no. 2, pp. 34-35; A. Doliwa-Klepacka, The New Pact on
Migration and Asylum as a Response to Current Migration Challenges - Selected Issues, ‘Bialos-
tockie Studia Prawnicze’ 2021, vol. 26, no. 1, pp. 12-13; D. Vinci, Ufficio Tutele Metropolitano
presso il Comune di Bologna, ‘Miscellanea Historico-Iuridica’ 2020, vol. 19, no. 1, pp. 355-356;
K. Karski, Migration, (in:) A. Raisz (ed.) International Law from a Central European Perspective,
Miskolc-Budapest 2022, pp. 219-238.

5 Pew Research Center, https://www.pewresearch.org/global/2016/08/02/number-of-refugees-to-
europe-surges-to-record-1-3-million-in-2015/ (24.10.2022).
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However, from the point of view of EU Member States that have a border with
Belarus (Poland, Lithuania and Latvia), the scale of the problem in 2021 was com-
parable to the situations in 2015 and 2016. For the three countries, the events at the
border had the features of a crisis, given the humanitarian challenges, among other
things.® What should also be taken into account is the fact that compared to West-
ern European countries, countries of Eastern Europe have much less experience in
receiving migrants, including refugees.” The issue is not only the lack of sufficient
preparedness to manage this type of migration, but most importantly the fifteen-fold
increase in the number of asylum applications in Lithuania in 2020 and 2021 (Figure
2).

Figure 2. Number of first-time asylum applicants (non-EU citizens) in Poland, Lithuania
and Latvia between 2014 and 2021.
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Source: prepared by the author based on Eurostat, Asylum Applicants by Type of Applicant, Citi-
zenship, Age and Sex — Annual Aggregated Data, https://ec.europa.eu/eurostat/databrowser/view/migr_
asyappctza/default/table?lang=en (05.10.2022).

From the point of view of the response to the events at the border between Be-
larus and the EU, the use of appropriate terminology was essential in creating a sep-
arate narrative about threats to EU security and, at the same time, was an effective
weapon against disinformation from Minsk. The EU Commission president, Ursula
von der Leyen, aptly described Belarus’ actions as a hybrid attack aimed at destabi-

6 P. Partogi Nainggolan, Illegal Immigrant Crisis and Poland-Belarus Border Conflict, p. 9, https://
berkas.dpr.go.id/puslit/files/info_singkat/Info%20Singkat-XIII-23-I-P3DI-Desember-2021-
160-EN.pdf, (10.02.2023); Editorial, Humanitarian Crisis at the Poland-Belarus Border: Politics
is Putting Migrants at Risk, “The Lancet Regional Health — Europe’ 2021, vol. 11, https://www.
thelancet.com/pdfs/journals/lanepe/PIIS2666-7762(21)00271-4.pdf (10.02.2023).

7 E. Kuzelewska, A. Piekutowska, The EU Member States’ Diverging Experiences and Policies on
Refugees and the New Pact on Migration and Asylum, ‘Biatostockie Studia Prawnicze’ 2021, vol.
26, no. 1, p. 27.
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lizing Europe, and the EU’s response to the Lukashenko regime’s aggressive actions
indicated the need for a holistic approach to the fight against hybrid threats and the
mitigation of their potential impact on the security of the EU and its citizens.® Some
observers felt that such migration phenomena were a part of a hybrid strategy, which
is becoming one of the dominant methods in the geopolitical confrontation and the
struggle for influence in international relations, including ‘migration flow’’ The most
appropriate description of the events on the border between Belarus and the EU in
2021 seems to be ‘politically motivated artificial migration pressure) as this reflects
the real nature of those events.'’ Belarus’ strong political motives, which resulted in
the importation of migrants and their use in political struggles on an international
scale, cannot be ignored. The potential reasons for this struggle as identified by
Konieczny include Minsk’ retaliation for EU sanctions on Russia, which also affected
the Belarusian economy, an attempt to punish Poland for supporting free elections
and recognizing the elections held in Belarus as fraudulent, and an effort to force EU
countries to recognize Lukashenkos government in Belarus and hold peace talks." It
should be emphasized that migratory pressure against the EU is not a new phenome-
non, but this is the first time that the determination of migrants to find a way to enter
the territory of the EU was exploited in such a cynical manner.

The role of the Belarusian government is important to the assessment of the
events. While initial media reports suggested that Belarusian authorities encouraged
but were not necessarily involved in organizing crossing of the EU border by mi-
grants, later reports disclosed documents that indicated the involvement of Belaru-
sian state-owned companies in the coordination of the migrants’ travel to the EU
border. When evidence emerged that indicated that the influx of migrants from Bela-
rus was not only tolerated but actively facilitated by the government in Minsk," both

8 S. Kaufman, M. Plachta, Migration Enforcement, ‘International Enforcement Law Reporter’ 2021,
vol. 37, p. 475.
9 M. Frotveit, International Migration as an Instrument of Hybrid Aggression, ‘Modern Historical

and Political Issues: Journal in Historical & Political Sciences’ 2022, vol. 45, pp. 128-139; J. Bor-
nio, Crisis on the Polish-Belarusian Border — What Strategy for Warsaw? ‘Eurasia Daily Monitor’
2021, vol. 18, no. 172; W. Repetowicz, Bron ‘D’ jako zagrozenie asymetryczne, ‘Wiedza Obronna’
2018, nos. 1-2, pp. 118-119.

10  B. Fraszka, Sytuacja na granicy polsko-bialoruskiej: przyczyny, aspekt geopolityczny, narracje
[The situation on the Polish-Belarusian border, the geopolitical aspect, the narrations], https://
warsawinstitute.org/pl/sytuacja-na-granicy-polsko-bialoruskiej-przyczyny-aspekt-geopoli-
tyczny-narracje/ (06.10.2022).

11~ M. Konieczny, Border Crime in the Aspect of the Hybrid War between Belarus and Poland,
‘Studia Prawnoustrojowe’ 2022, vol. 57, p. 323.

12 S. Nowacka, Migration from Arab States and the Crisis on the Border with Belarus, ‘Polski In-
stytut Spraw Miedzynarodowych’ 2021, https://pism.pl/publications/migration-from-arab-states-
and-the-crisis-on-the-border-with-belarus (25.10.2022); O. Babakova, K. Fialkowska, M. Kindler,
L. Zessin-Jurek, Who is a “True’ Refugee? On the Limits of Polish Hospitality, https://www.mi-
gracje.uw.edu.pl/wp-content/uploads/2022/06/Spotlight-JUNE-2022-1-2.pdf (25.10.2022).
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the EU and NATO, as well as individual governments, accused Belarus not only of or-
chestrating this crisis but also of violating international law."?

Due to the migration pressure deliberately created by the Belarusian authorities,
the events at the EU-Belarusian border were referred to as ‘coercive engineered mi-
gration, a term similar to ‘politically motivated artificial migration pressure’. This is
defined by Kelly M. Greenhill as cross-border population movements created inten-
tionally or manipulated to elicit political, military and/or economic concessions from
the target state or states.'* Greenhill gives numerous examples of the instrumentaliza-
tion of migration to achieve specific benefits. In 1956, the Cuban president Fidel Cas-
tro demonstrated how easily he could disrupt the immigration policy of the United
States by opening the border to all Cubans wishing to live there. The US administra-
tion was not prepared for the influx of migrants, which resulted in secret negotiations
between President Johnson and Castro. Another example is the events of 1991, when
many Albanians tried to leave their country for Italy. This mass exodus was initially
viewed with some sympathy by the Italian people, but as time passed, it resulted in
discontent. Rome struck a deal with Tirana, which promised to introduce a stricter
border policy in exchange for Italian food and financial aid packages. Another exam-
ple of coercive engineered migration is Turkey’s handling of the influx of Syrian refu-
gees into the EU.”

Janko Beki¢, recognizing the events on the border between Belarus and Poland
as a classic example of coercive engineered migration, points to Lukashenko’s two ob-
jectives: (1) to force the EU, particularly Poland and Lithuania, to abandon support
for the pro-democratic movement in Belarus; and (2) to force the EU to lift sanctions
imposed on the Minsk regime in the wake of the August 2020 presidential elections.
In addition, the Russian Foreign Minister Sergei Lavrov suggested that the EU should
fund the Belarusian efforts to stop illegal migration (as it did with Turkey in 2016),
thus exposing the initiators of this operation.'® There is evidence of the involvement
of the Belarusian authorities in events at the border with the three EU Member States,

13 A. Sari, B. Hudson, Stirring Trouble at the Border: Is Belarus in Violation of International Law
- Part 1, https://www.justsecurity.org/79222/stirring-trouble-at-the-border-is-belarus-in-viola-
tion-of-international-law/ (25.10.2022).

14  K.M. Greenhill, Weapons of Mass Migration: Forced Displacement, Coercion, and Foreign Policy,
Ithaca, NY 2010, pp. 7-86.

15  For more information, see N. Ela Gokalp-Aras, Coercive Engineered Syrian Mass Migration in
the EU-Turkey Relations: A Case Analysis for Future Reference, ‘International Migration® 2019,
vol. 57, no. 1.

16  J. Beki¢, Coercive Engineered Migrations as a Tool of Hybrid Warfare: A Binary Comparison of
Two Cases on the External EU Border, ‘Croatian Political Science Review’ 2022, vol. 59, no. 2,
p. 160; see also K. Karski, P. Mielniczek, The Notion of Hybrid Warfare in International Law and
Its Importance for NATO, NATO Legal Gazette’ 2019, Issue 39, pp. 67-80.
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which is important for the determination of whether Belarus has violated interna-
tional law."”

2. The actions of Belarus and the fulfilment of its obligations
under the Geneva Convention

Since 2001, Belarus has been a party to both the Geneva Convention and the
New York Protocol, which has resulted in the requirement to fulfil its international
obligations related to the protection of refugees.'® The Belarusian government is re-
quired to protect everyone’s right to seek asylum, to provide protection against forced
return for all those in need of international protection, and to respect the rights of
refugees as enshrined in the Convention. Some of the migrants at the Belarus-EU
border were refugees, so it is reasonable to ask whether Belarus complied with its in-
ternational obligations.

In order to provide a constructive answer to such a question, it is first necessary
to determine whether the migrants at the Belarusian border should be considered
refugees. In an interview with CNN, President Lukashenko expressly called them
refugees.” Article 1(A)2 of the Refugee Convention, as amended by the 1967 Proto-
col thereto, defines a refugee as someone who (1) is outside the country of his or her
nationality, and (2) is unable or unwilling to avail him- or herself of the protection
of that country; these characteristics conform to those migrants who arrived in Be-
larus. On the other hand, fulfilment of the requirement of a ‘well-founded fear of be-
ing persecuted for reasons of race, religion, nationality, membership of a particular
social group or political opinion’ can be established as part of the procedure for the
determination of refugee status.?* The 1951 Convention does not indicate what pro-
cedure should be adopted to determine refugee status; states that are parties to the
Convention are free to establish the procedure they deem most appropriate in the
context of their constitutional and administrative structure. As a rule, refugee sta-
tus is determined on a case-by-case basis. However, it is possible that entire groups
become migrants in situations that indicate that they could be determined to be

17 Grupa Analityczna, Granica dyktatora. Polska i Bialoru§ wobec kryzysu granicznego, 2021,
https://studium.uw.edu.pl/wp-content/uploads/2022/01/Raport_Bialorus_2021_4PL.pdf
(25.10.2022).

18  Law of the Republic of Belarus No. 10-Z of 2001 on the Accession of the Republic of Belarus to the
Convention Relating to the Status of Refugees and Protocol Relating to the Status of Refugees [Be-
larus], 4 May 2001, https://www.refworld.org/docid/420a11f44.html (08.10.2022).

19  CNN interview with Belarus leader Alexander Lukashenko (transcript), published 2:16 AM
EDT, 2 October 2021, https://edition.cnn.com/2021/10/02/europe/belarus-lukashenko-inter-
view-transcript/index.html (08.10.2022).

20  Convention Relating to the Status of Refugees, https://www.unhcr.org/3b66c2aal0 (accessed
09.10.2022).
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refugees in case-by-case procedures. In such cases, the need for assistance is often
urgent, and for purely practical reasons, it may not be possible to carry out case-by-
case procedures. A ‘group assessment’ of refugee status is then carried out, where
each member of the group is recognized as a refugee prima facie (i.e. in the absence
of evidence to the contrary).” Given that most of the migrants at the EU-Belarus
border came from Iraq, but some also from Syria, Afghanistan and other countries
in the Middle East and Africa,? it could be assumed that at least some of them com-
ply with the definition of a refugee given in the Geneva Convention, with prima fa-
cie grounds for filing a successful asylum application as defined by the Convention.
However, the statistics on asylum applications in Belarus show no upward trend in
2021 (Figure 3).

Figure 3. Number of asylum applicants in Belarus as a country
of asylum between 2010 and 2021.
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Source: prepared by the author based on UNHCR, Refugee Data Finder, https://www.unhcr.org/refu-
gee-statistics/download/?url=iCOR3a (10.10.2022).

In 2021, 471 people applied for asylum in Belarus. As a side note, it should be
mentioned that Belarus is not among the major refugee-receiving countries and
it was only in 2015 when the number of people seeking protection there exceeded
1,200. In 2021, refugee status was granted in Belarus to only 4% of applicants, and
temporary protection was granted to 55% of them (Figure 4).

According to Article 41 of the Law of the Republic of Belarus of 23 June 2008
no. 354-Z on Granting Foreign Citizens and Persons without Citizenship the Status of
Refugee, Additional Protection, Asylum and Temporal Protection in the Republic of

21  UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines
on International Protection under the 1951 Convention and the 1967 Protocol Relating to the Sta-
tus of Refugees, Geneva 2019, p. 20.

22 Congressional Research Service, Migrant Crisis. ..., op. cit.
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Belarus,” in the procedure for determining refugee status, interviews are conducted
for the purpose of registering the applications; at a later stage of the procedure, inter-
views are not mandatory if the decision-making body considers them unnecessary. In
addition, according to paragraph 2 of the article, the registering authority may register
applications without holding any interviews if it concludes that the decision to grant
refugee status can only be made on the basis of written documents. As a result, there
is a very high probability that in Belarus, the decision to grant refugee status can be
made without conducting individual interviews with those who apply for protection.*

Thus not all migrants were granted refugee status, but at the same time, the
course of events at the Belarusian border with Poland, Lithuania and Latvia did not
allow observers to clearly identify who has refugee status, who is applying and who
is migrating for purposes other than those provided for in the Geneva Convention.

Figure 4. Number and type of first-instance asylum decisions in Belarus as a country
of asylum between 2010 and 2021.
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Source: prepared by the author based on UNHCR, Refugee Data Finder, https://www.unhcr.org/refu-
gee-statistics/download/?url=iCOR3a (10.10.2022).

As Mieczystawa Zdanowicz rightly points out, recognition of refugee status does
not make someone a refugee, but only confirms the fact that he or she is one.> How-

23 http://ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=106686&p_country=BLR&p_
count=448&p_classification=17&p_classcount=25 (23.10.2022).

24 T Kruessmann, A.A. Soltanowich, Refugee Status as a Bar to Extradition? A Comparative Per-
spective on Russian and Belarusian Law, Journal of the Belarusian State University Law’ 2019,
vol. 2, pp. 38-45.

25 M. Zdanowicz, Poland’s Stance on the Refugee and Migration Crisis in the European Union,
‘Biatostockie Studia Prawnicze’ 2021, vol. 26, no. 1, p. 92; see also E. Karska, Kilka uwag o ucho-
dzstwie jako zagadnieniu prawnym, (in:) E. Karska (ed.), Uchodzstwo XXI wieku z perspektywy
prawa mi¢dzynarodowego, unijnego i krajowego, Warsaw 2020, pp. 9-21; B. Mikolajczyk, Pacta
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ever, referring to the words of the president of Belarus himself, who used the term
‘refugees, and having further regard to their country of origin, it is necessary to draw
attention to the following articles of the Geneva Convention. According to Article 32,
a state that is a party to the Convention may not expel a refugee who is staying law-
tully in its territory for reasons other than national security or public order. As Arti-
cle 32 of the Convention applies to refugees, this means that the measures taken and
implemented by the Belarusian state agencies to expel persons present at the coun-
try’s borders were most likely in violation of the provisions of that article. At the same
time, Article 33 of the Geneva Convention does not apply: the non-refoulement prin-
ciple specified therein does not apply to the EU, whose Member States are consid-
ered safe for asylum.” It is difficult to assess whether this escaped the attention of the
Belarusian authorities or was cynically used against the EU, but when recognizing
the principle of non-refoulement as inapplicable to the actions taken by Belarus, it is
worth noting that over the years, the principle has evolved into a customary norm of
international law.”

3. The actions of Belarus and the fulfilment of its obligations
under the International Covenant on Civil and Political Rights
and the United Nations Convention against Transnational Organized
Crime

Since 1973, Belarus has been a party to the International Covenant on Civil and
Political Rights (ICCPR).* According to Article 13 of the Covenant:

An alien lawfully in the territory of a State Party to the present Covenant may be
expelled therefrom only in pursuance of a decision reached in accordance with law
and shall, except where compelling reasons of national security otherwise require, be
allowed to submit the reasons against his expulsion and to have his case reviewed by,
and be represented for the purpose before, the competent authority or a person or
persons especially designated by the competent authority.

Since Article 13 entitles each foreigner to individual consideration of his or her
case, the collective expulsion of migrants from Belarus violates that article.

sunt servanda pod presja migracyjna. Uwagi na temat kryzysu na polsko-bialoruskiej granicy,
(in:) A. Kozlowski (ed.), Rzady prawa jako warto$¢ uniwersalna. Ksiega jubileuszowa Profesora
Krzysztofa Wéjtowicza, Wroctaw 2022, pp. 471-484.

26  A.Sari, B. Hudson, Stirring Trouble..., op. cit.

27 A.Chodorowska, A. Tryliniska, The Concept of the Principle of Non-Refoulement in Refugee Law,
‘Dyskurs Prawniczy i Administracyjny’ 2021, vol. 2, pp. 7-23.

28  https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civ-
il-and-political-rights (3.10.2022).
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LeJune rightly points out in his analysis the clear violation of the treaty in ques-
tion. Although Belarus is legally bound by its ratification of the Covenant, enforce-
ment mechanisms pose an additional obstacle to keeping its commitments. When
a state ratifies a treaty, it commits to respecting and ensuring the rights of every per-
son in its jurisdiction. However, treaties ‘mandate the state to define and implement
measures in a manner that the state deems appropriate given the state’s sovereignty.
Thus state sovereignty has become the ‘Achilles heel’ of the human rights system and
hinders the enforcement of treaties. Despite the binding nature of the ICCPR, there
are no effective sanctions for failure to comply with the obligations of the states that
are parties to it. The Human Rights Committee, established pursuant to Article 28 of
the Covenant, may mention in its annual report the failure of a state party to the Cov-
enant to submit mandatory reports, but such a reprimand is not considered signifi-
cant, let alone severe, by such states. Since the ICCPR does not provide for penalties
against non-complying states, Belarus has repeatedly violated its obligations under
the Covenant with impunity.?

In August 2022, the Belarusian Council of Ministers initiated a law on the with-
drawal from the First Optional Protocol of the ICCPR, which Belarus joined in
September 1992. The Protocol allows the Human Rights Committee to receive and
consider human rights complaints from individuals. The withdrawal means that it is
not possible to seek justice in cases of violations of human rights under the ICCPR.*

Belarus is also a party to the United Nations Convention against Transnational
Organized Crime, including its Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, and its Protocol against the Smuggling
of Migrants by Land, Sea and Air. As a party to these legal documents, it is obliged to
take steps to prevent and combat human trafficking and migrant smuggling, in par-
ticular through cooperation with other state parties. According to the First Protocol
(Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children), human trafficking is narrowly defined as:

the recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a person hav-
ing control over another person, for the purpose of exploitation.

It should be emphasized that exploitation ‘shall include, at a minimum, the ex-
ploitation of the prostitution of others or other forms of sexual exploitation, forced

29  S. LeJune, ‘Europe’s Last Dictator’: Police Brutality and Human Rights Violations in Belarus,
‘“North Carolina Journal of International Law’ 2021, vol. 47, no. 591, pp. 603-607.

30  Human Rights House Foundation, Statement: Belarusian Authorities Must Not Withdraw Be-
larus from First Optional Protocol of the ICCPR, https://humanrightshouse.org/statements/be-
larusian-authorities-must-not-withdraw-belarus-from-first-optional-protocol-of-the-iccpr/
(19.10.2022).
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labour or services, slavery or practices similar to slavery, servitude or the removal of
organs.’ Although the media described the actions of the Belarusian authorities as
‘human trafficking, there is no evidence that the definition has been fulfilled in con-
nection with the (overall) situation of the migrants in the territory of Belarus.

At the same time, LeJune points out that a significant number of migrants may
tulfil the definition of ‘smuggling of migrants’ in the meaning of the Second Proto-
col (Protocol against the Smuggling of Migrants by Land, Sea and Air), as there are
strong reasons to believe that Belarus not only failed to meet its obligations under
that instrument, but also that the Belarusian authorities were directly involved in
the prohibited activities.*” In fact, according to the Protocol, smuggling of migrants
means organizing the illegal entry of a person into a state party of which the person
is not a national or a permanent resident in order to obtain, directly or indirectly,
a financial or other material benefit. The adoption of the term ‘financial or other ma-
terial benefit’ in the definition of migrant smuggling was a debated issue during the
negotiations of the Protocol. In the end, a broad definition was adopted, and this ben-
efit should be understood as broadly and comprehensively as possible.*®

According to the Protocol, Belarus is not only obliged to criminalize the smug-
gling of migrants (Article 6), but also to take a number of other measures to prevent
the use of means of transportation owned by carriers to commit this crime (Article
11).>* Article 11 (‘Border measures’) is directly related to immigration control: states
are required to adopt legislative and other measures to prevent the use of means of
transportation to smuggle immigrants. In this regard, the Belarusian state-owned air-
line has vehemently denied any involvement in human trafficking. This position was
presented in response to initial reports in July 2021, when Lithuanian officials said
they had found documents relating to detained Iraqi migrants that included visa ap-
plications through two Belarusian travel agencies and four boarding passes for a Be-
lavia flight from Istanbul to Minsk.*® In September 2021, Deutsche Welle published

31  United Nations, General Assembly Resolution 55/25 of 15 November 2000, United Nations Con-
vention against Transnational Organized Crime, Annex II: Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Na-
tions Convention against Transnational Organized Crime, https://www.unodc.org/documents/
treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf (20.10.2022).

32 S.LeJune, ‘Europe’s Last Dictator...., op. cit., pp. 603-607.

33 A.Schloenhardt, ].E. Dale, Twelve Years on: Revisiting the UN Protocol against the Smuggling of
Migrants by Land, Sea and Air, “Zeitschrift fiir 6ffentliches Recht’ 2012, vol. 67, no. 1, p. 136.

34  UN General Assembly Resolution 55/25 of 15 November 2000, United Nations Convention
against Transnational Organized Crime, Annex III: Protocol against the Smuggling of Migrants
by Land, Sea and Air, supplementing the United Nations Convention against Transnational Or-
ganized Crime, https://www.unodc.org/documents/treaties/ UNTOC/Publications/TOC%20
Convention/TOCebook-e.pdf (21.10.2022).

35 L. OCarroll, A. Roth, Belarus State Airline Denies It Is Involved in Trafficking Migrants, “The
Guardian'  10.11.2021,  https://www.theguardian.com/world/2021/nov/10/ireland-briefs-air-
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an article about having obtained information from a Baghdad travel agent about
sending people to Istanbul or Dubai, from where they could take a Belavia flight to
Minsk.* Most importantly, while Article 11 does not oblige carriers to issue opinions
or assess the validity of travel documents, this responsibility lies with the state parties
to the Protocol.”

While a state has the right to manage border security and policies, it is obligated
to abide by international law, including respect for human rights and the right to seek
asylum. Belarus is a state party to the 1951 Convention Relating to the Status of Ref-
ugees and its 1967 Protocol. The UN High Commissioner for Refugees and the Inter-
national Organization for Migration have jointly asserted that ‘Belarus must uphold
its obligations under international law and guarantee the safety, dignity, and protec-
tion of the rights of people stranded at the border’**

Conclusion

The events at the borders between Belarus and Lithuania, Poland and Latvia in
2021 are undeniably a humanitarian crisis for many migrants and their families. Hu-
man rights organizations explicitly stated that Belarus was guilty of the most serious
violations of these rights.* Migrants have been cordoned oft by the Belarusian Bor-
der Guard, which made them unable to return to Belarus.*’

Who bears responsibility for these tragic events? The final list of culprits may be
long (including middlemen and those using illegal push-backs), but this paper fo-
cuses on Belarus. Minsk’s involvement made a key impact on the nature of the events.
Lukashenko’s revealed goals, manipulation and instrumentalization of migration
lead one to adopt, with reference to the events in question, the term ‘coercive en-
gineered migration’ proposed over a decade ago by Greenhill. Nevertheless, adop-
tion of the right terminology does nothing to redress the tragedy that occurred at the

craft-leasing-firms-on-possible-belarus-sanctions (21.10.2022).

36 R. Mudge, From Iraq to Belarus - How Migrants Get to Europe, ‘Deutsche Welle’ 11.09.2021,
https://www.dw.com/en/the-route-from-iraq-to-belarus-how-are-migrants-getting-to-eu-
rope/a-59636629 (21.10.2022).

37  T. Obokata, The Legal Framework Concerning the Smuggling of Migrants at Sea under the UN
Protocol on the Smuggling of Migrants by Land, Sea and Air, (in:) B. Ryan, V. Mitsilegas (eds.), Ex-
traterritorial Immigration Control, Leiden 2010, p. 155; on the state’s responsibility, see A.T. Gal-
lagher, F. David (eds.), The International Law of Migrant Smuggling, Cambridge 2014.

38  Congressional Research Service, Migrant Crisis..., op. cit.

39  Helsinki Foundation for Human Rights, Sytuacja na granicy polsko-bialoruskiej: ‘to jest kryzys
humanitarny’ [Situation on the Polish-Belarusian border: “This is a humanitarian crisis’], https://
www.hfhr.pl/na-granicy-pl-by/ (25.10.2022).

40 M. Gorczynska, J. Biatas, D. Witko, Legal Analysis of the Situation on the Polish-Belarusian
Border. Situation on: 9 September 2021, https://www.hthr.pl/wp-content/uploads/2021/09/Le-
gal-analysis-ENG.pdf (25.10.2022).
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gates of the EU. However, this is a starting point for further analysis of the emerging
legitimate questions of legal liability.

The purpose of this paper was to demonstrate the violation of international law
by Belarus by its provoking an artificial migration pressure. The paper positively ver-
ified the research hypothesis, according to which, first, Belarus violated acts of in-
ternational law; second, this violation of international law did not entail any serious
international consequences; and third, the situation on the Belarus-EU border is an
example of an artificial migration pressure deliberately caused by Belarus.

There is no doubt that key acts of international law were violated: Articles 32 and
33 of the Geneva Convention, Article 13 of the International Covenant on Civil and
Political Rights and Articles 6 and 13 of the Protocol against the Smuggling of Mi-
grants by Land, Sea and Air of the United Nations Convention against Transnational
Organized Crime. This latter Protocol may be of particular importance in assessing
the responsibility of Belarus. This is due to the broad definition of the smuggling of
migrants adopted in the Protocol, the term ‘financial or other material benefit’ un-
compromisingly adopted at the Protocol’s negotiation stage, and the indication of the
responsibility of the state parties to the Protocol with regard to immigration control.
On the other hand, those acts of international law whose implementation has been
required of the state parties may be ineffective in accordance with the principle of
sovereignty. This can happen in particular when the superanus does not come from
democratic elections — as exemplified by the events described on the borders between
Belarus and the three Member States of the EU.
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Introduction

The crisis on the Polish-Belarusian border has been growing since August 2021.
Alexander Lukashenko and his supporters have decided to use migrants transported
from Middle Eastern countries to destabilise the situation on the border and have
attempted to create a new European migration route. According to scholars, this cri-
sis could be interpreted as an element of the hybrid war in which humans are used
as a tool of hybrid warfare against the EU and its principles and values.' The Polish
authorities’ practice of consistent use of push-back, justified by the need to protect
the Polish border and the external border of the EU, has led to a humanitarian crisis.
The actions of the Polish authorities were in fact accepted by the EU institutions. At
the same time, the authorities” actions could not be effectively scrutinised either by
the media or by non-governmental organisations due to the introduction of a state
of emergency. This situation raised a question of whether the protection of the Eu-
ropean Union’s external borders should be a matter for one Member State alone, or
whether the European Union should be more active not only with respect to secu-
rity, but also to human rights protection at the border, especially taking into account
the EU’s obligations in the field of human rights protection and their asylum policy.
Based on the available information, as well as legal analysis and observation of the
actions of EU institutions, we argue that the Polish-Belarusian border crisis has un-
dermined the credibility of the European Union’s ability to defend European values
when strictly political interests are at stake.

1. Origins of the crisis and the response by Polish authorities

1.1. The Polish-Belarusian border and previous migration problems

The border between Poland and Belarus stretches for 418 km. It is largely a for-
ested, marshy wetland. To the north, the Polish-Belarusian border changes into the
Polish-Lithuanian border and to the south into the Polish-Ukrainian border. The
border with Belarus is also an external border of the European Union.

For many years migrants coming from former USSR countries (but also from the
Middle East) have been trying to cross the Polish-Belarusian border. Most often their
destination was Germany, and Poland was just a transit country. Beginning with the
migration crisis in 2015, Poland has regularly followed the practice of refusing appli-
cations for international protection. This happened especially at the border crossing
points in Brest and Terespol. Polish practices have been criticised by international
and non-governmental organisations (including the Helsinki Foundation for Human

1 O. Filipec, Multilevel Analysis of the 2021 Poland-Belarus Border Crisis in the Context of Hybrid
Threats, ‘Central European Journal of Politics’ 2022, vol. 8, no. 1, pp. 1-18.

58 Bialystok Legal Studies 2023 vol. 28 no. 1
Biatostockie Studia Prawnicze



The Polish-Belarusian Border Crisis and the (Lack of) European Union Response

Rights and Human Rights Watch),? and have also been considered a violation of hu-
man rights by the European Court of Human Rights (in M.K. and others v. Poland).?

It appears that a political decision to provoke a crisis on the border, to start the
hybrid warfare and thus make the European Union more submissive towards Bela-
rus, was taken in the summer of 2021. Lukashenko started bringing migrants from
Middle Eastern countries to Minsk and then forcing them to cross the border with
neighbouring countries. Many of them were deceived by the mirage of easy access
to Germany and thus accepted leaving their own country. At first these actions con-
cerned forcing them across the border with Lithuania and Latvia; then the border
with Poland began to be crossed. The Belarusian authorities, as well as people helping
the migrants, realised that the border was insufficiently guarded; in many places it is
a so-called ‘green border’ and can be crossed without major obstacles.

1.2. Crisis in Usnarz Gorny and the state of emergency

The first sign of the crisis came when a group of migrants was detained in Au-
gust 2021 by the Polish authorities near Usnarz Gérny, without the possibility of ap-
plying for international protection. NGOs from Poland and lawyers appeared there
to try to get themselves admitted to the migrants. However, the authorities consist-
ently refused to admit anyone to the group, arguing about whether the migrants were
on the Polish or the Belarusian side of the border. For several days, the migrants de
facto lived in a nomadic camp near the border, without access to water, food or med-
ical assistance. In their joint declaration of 23 August 2021, the presidents of Poland,
Latvia, Lithuania and Estonia stated that ‘[t]his is not a migrant crisis but a politically
orchestrated hybrid operation by Alyaksandr Lukashenka’s regime to divert atten-
tion from the regime’s growing human and civil rights abuses™. At the same time, the
presidents declared that they were not going to change their policies towards Belarus,
and called on the EU and NATO for support.

2 M. Goérezynska, M. Szczepanik, A Road to Nowhere: The Account of a Monitoring Visit at the
Brzes$¢-Terespol Border Crossing between Poland and Belarus, Helsinki Foundation for Human
Rights 2016, https://www.hfhr.pl/wp-content/uploads/2016/11/A-road-to-nowhere.-The-ac-
count-of-a-monitoring-visit-at-the-Brze% C5%9B%C4%87-Terespol-border-crossing-point-FI-
NAL.pdf; Human Rights Watch, Poland: Asylum Seekers Blocked at Border, Ensure Procedure
Access; Halt Summary Returns, https://www.hrw.org/news/2017/03/01/poland-asylum-seek-
ers-blocked-border (20.12.2022).

3 Judgment of the ECtHR of 14 December 2020 on the case of M.K. and others v. Poland, applica-
tions nos. 40503/17, 42902/17 and 43643/17.

4 Joint Statement of the Presidents of Estonia, Latvia, Lithuania and Poland on Belarus, 23.08.2021,
http://www.president.pl/news/joint-statement-of-the-presidents-of-estonia-latvia-lithuania-
and-poland-on-belarus,37214 (20.02.2023).
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Due to the growing crisis, the Polish authorities decided to introduce a state of
emergency, a measure justified by the hybrid actions of the Belarusian state.’ Accord-
ing to Minister of the Interior and Administration Mariusz Kaminski, the crisis is
a result of clearly political reasons and revenge for the approach towards Belarus by
Poland, Latvia and Lithuania. Therefore, there was a need for the introduction of spe-
cial and extraordinary measures.®

Article 231 of the Constitution of the Republic of Poland provides that a state
of emergency may be imposed by the president by means of a decree, which is then
approved by the Sejm (the lower house of Parliament) within 48 hours of the decree
being issued. A security threat from Belarus and Russia, including in the context of
the upcoming Zapad military manoeuvres, was cited as the main motive for the im-
position of the state of emergency. In fact, however, the state of emergency intro-
duced significant restrictions on freedom of movement in 183 border towns and in
a 3-kilometre strip of land next to the border. It aimed primarily at preventing jour-
nalists and civil society organisations from carrying out their work. There was a ban
on any ‘outsiders’ staying in the area covered by the state of emergency and on photo-
graphing and documenting border sites and facilities, and there were restrictions on
access to public information concerning ‘activities carried out in the area covered by
the state of emergency in connection with the protection of the state border and the
prevention and counteraction of illegal migration’ In brief, no one had the authority
to observe the practices carried out in relation to migrants. After the Zapad manoeu-
vres, the state of emergency was extended and lasted until 30 November 2021.”

In addition, the government started its operations to better protect the border
physically. First, a makeshift razor-wire fence on the border was built. In addition,
a new law was passed on building protection of the state border, which provided for
the construction of a special wall on the EU external border (which is not only the
Belarusian—Polish, but also the Ukrainian—Polish and the Russian-Polish border)
and special terms for public procurement.® The estimated cost of this wall is PLN
1.615 billion (around EUR 350 million). The decision to build a wall has been exten-

5 Decree of the President of the Republic of Poland of 2 September 2021 on the introduction of
a state of emergency in part of the Podlaskie voivodeship and part of the Lubelskie voivodeship
(Journal of Laws 2021, item 1612).

6 Statement by Mariusz Kaminski, Polish Minister of the Interior and Administration, of 2 Septem-
ber 2021; Usnarz Gérny to czubek gory lodowej. Nie pozwolimy na to [Usnarz Gérny is just the
tip of the iceberg. We will not allow this], ‘Rzeczpospolita’ 02.09.2021, https://www.rp.pl/polityka/
art18878991-mariusz-kaminski-usnarz-gorny-to-czubek-gory-lodowej-nie-pozwolimy-na-to
(16.02.2023).

7 Decree of the President of the Republic of Poland of 1 October 2021 (Journal of Laws 2021, item

1788).

8 Act on Building the Protection of the State Border of 29 October 2021 (Journal of Laws 2021, item
1992).
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sively used for government propaganda about the additional need to protect the EU
external border and the EU itself.

Moreover, the practice of push-back has been ‘legalised’ with the ordinance of
the Minister of the Interior of 20 August 2021.° It was clear that such an ordinance is
contrary to human rights standards. Nevertheless, the creation of the legal norm by
the Minister of the Interior gave power to the Border Guard to disobey those stand-
ards. Later on, the practice of push-backs was written into legislative status. In Oc-
tober 2021, amendments to the law on foreigners were adopted, providing for direct
legislative authorisation for the practice of push-backs.!’ Specifically, the local gover-
nor of the Border Guard obtained powers to make a note on a foreigner crossing the
border and issue a decision ordering them to leave the territory of Poland. Such a de-
cision was the subject of an appeal to the head of the Border Guard. However, making
an appeal did not stop enforcement of the procedure of de facto push-back. Moreo-
ver, the decision included a prohibition on entering the Schengen area for a period
of between six months and three years. The law also provided for the penalisation of
any acts aimed at destroying elements of border protection, such as fences, entangle-
ments, dams or barriers. Even if a foreigner submitted a motion for international pro-
tection, according to the new provisions such a motion was left without any review
unless the foreigner came directly from the country of repression with a threat to his
or her life and health and presented reliable reasons for illegal crossing of the border.

These measures were the subject of criticism from the ombudsman and from
civil society.!! Nevertheless, they were adopted. Moreover, these provisions were
used by the government of Poland to refuse to obey the European Court of Human
Rights’ interim measures (see below). The political subordination of the Constitu-
tional Court made any attempt to carry out a judicial review of the provisions futile.'?

1.3. Abusive human rights practices during the state of emergency

The state of emergency as well as a general perception of the hybrid war threat
has created a kind of carte blanche for the Polish authorities to abuse human rights."
After building a makeshift fence on the border, the authorities made various attempts

9 Ordinance of the Minister of the Interior amending the ordinance on temporary suspension or
restricting the border movement at certain border crossings of 20 August 2021 (Journal of Laws
2021, item 1536).

10 Acton Amending the Act on Foreigners and other Acts of 14 October 2021 (Journal of Laws 2021,
item 1918).

11 See for example the comprehensive opinion of 3 October 2021 by the ombudsman submit-
ted to the Polish Senate, https://bip.brpo.gov.pl/sites/default/files/2021-10/Opinia_RPO_
cudzoziemcy_3.10.2021.pdf (16.02.2023).

12 On the rule-of-law crisis and the political subordination of the Polish Constitutional Court, see
W. Sadurski, Poland’s Constitutional Breakdown, Oxford 2019.

13 G. Baranowska, Pushbacks in Poland: Grounding the Practice in Domestic Law in 2021, ‘Polish
Yearbook of International Law’ 2023, vol. 41, pp. 193-211. See also W. Klaus (ed.), Poza prawem.
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to catch people who crossed the border illegally. If they were caught, the authorities
did not allow applications for international protection to be lodged, but instead car-
ried out a push-back procedure, which in essence meant taking people outside the
Polish border to the Belarusian side. The procedure was also applied to women and
children."

NGOs and journalists were excluded from any activity in the 3-kilometre bor-
der area. This meant that migrants who crossed the border and remained in this area
did not have any possibility of assistance. If they were apprehended, the authorities
could use a push-back procedure without any restrictions, without registering people
or providing support. The Border Guard was supported in this by the Polish army,
the military police and the police. Moreover, no persons other than residents were al-
lowed into the zone. Even the organisation providing medical assistance — ‘Medics on
the Border’ — was not allowed in.

On the other hand, in the case of areas outside the 3-kilometre zone, social or-
ganisations could already act. However, in this case there was a kind of race against
time. If a given group of migrants was previously tracked down by social organisa-
tions, there was a chance that those persons would be included in the procedure for
verification of their status and directed to centres for foreigners or to hospitals, rather
than subjected to the push-back procedure. If these persons were detained by the au-
thorities, they generally had no chance to stay in Poland and the push-back proce-
dure was applied immediately.

At least ten people — victims of this situation — were identified and buried in
a cemetery established by the Muslim Tatar community. This prolonged crisis, and
especially the awareness that more people were dying in the Polish forests, prompted
a reaction from Polish civil society, artists and representatives of various churches.
It was termed by Marian Turski a ‘moral catastrophe’'® However, it did not result in
a change of attitude by the Polish authorities.

One should underline here the special position of the Office of the Polish Om-
budsman. Under Polish law, the ombudsman should have access to any place in
the territory of Poland where violations of human rights may happen. This also in-
cludes such restricted zones as those provided in the state of emergency. Starting
from the first days of the crisis situation, the ombudsman officers, under the direc-
tion of the ombudsman himself (Marcin Wigcek) or the deputy ombudsman (Hanna

Prawna ocena dzialan panstwa polskiego w reakcji na kryzys humanitarny na granicy pol-
sko-biatoruskiej, Warsaw 2022.

14  See information contained in the report of the Granica group operating in the vicinity of the
area covered by the state of emergency, Grupa Granica, Kryzys humanitarny na pograniczu pol-
sko-biatoruskim, 01.12.2021, https://www.grupagranica.pl/files/Raport-GG-Kryzys-humani-
tarny-napograniczu-polsko-bialoruskim.pdf (20.22.2022).

15 M. Turski, Unde malum? Skad bierze si¢ zo?, lecture at Warsaw University, 16.11.2021.
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Machinska), were present and monitored the situation, provided support to NGOs
and verified conditions in migrant and refugee centres.

1.4. The response of the ECtHR and other international organisations

The situation at the border has been a subject of interest for many international
organisations. On 25 August 2021, the European Court of Human Rights (ECtHR)
issued an interim measure concerning the situation at both the Polish-Belarusian
and the Lithuanian-Belarusian borders.'® The cases concerned migrants from Af-
ghanistan and Iraq who were stuck between the borders of the two countries and
could not submit their application for international protection. The response of the
ECtHR to the dramatic situation concerning the nomadic camp in Usnarz Gorny was
that it requested that the Polish and Latvian authorities provide all the applicants with
food, water, clothing, adequate medical care and, if possible, temporary shelter.

This measure was extended on 27 September 2021 to allow lawyers to make nec-
essary contact with applicants. Moreover, the ECtHR requested this group not be
pushed back to Belarus.'” At the same time, the ECtHR communicated the case to
the government of Poland and requested written observations. This second stage of
this case was a result of the introduction of the state of emergency, which prevented
any significant contact with migrants in Usnarz Goérny, as this place was included in
the restricted 3-kilometre strip of land. It should be underlined that the Polish gov-
ernment in practice ignored the interim measures issued by the ECtHR; this was the
reason for their extension. At the same time, the ECtHR lifted the interim measure
regarding Lithuania, due to the assurance from the government that migrants on the
territory of Lithuania and their applications for asylum were the subject of review.'

One should mention here the strong reaction to the crisis by Dunja Mijatovic,
the Council of Europe’s Commissioner for Human Rights. The Commissioner not
only reacted with official statements,” but also decided to visit the border person-
ally. However, the authorities did not allow her to enter the zone. After her four-day
visit, she acknowledged the effort by civil society and local governments to bring as-
sistance to the victims of the crisis, but in a strong statement said that ‘[i]nternational
organisations and civil society actors providing humanitarian and legal assistance

16  Interim measures in the case of R.A. and others v. Poland, application no. 42120/21, and
H.M.M. and others v. Latvia, application no. 42165/21.

17 Press release of the Registry of the European Court of Human Rights of 28 September 2021,
ECHR 283 (2021).

18  Press release of the Registry of the European Court of Human Rights of 29 September 2021,
ECHR 285 (2021).

19 See the statement of the CoE Commissioner for Human Rights of 25 August 2021 concerning
the situation in Usnarz Gdrny, https://www.coe.int/en/web/commissioner/-/poland-should-take-
immediate-action-to-protect-the-human-rights-of-people-stranded-at-its-border-with-belarus
(22.12.2022).
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should be given immediate and unimpeded access to all areas along the border and to
all people in need of help. Journalists should be allowed to report from all areas along
the border, freely and safely’

The situation at the border was also the subject of attention from the Office of the
United Nations High Commissioner for Refugees (UNHCR) and the International
Organization of Migration (IOM). The UNHCR appealed for the crisis concerning
the group of migrants in Usnarz Gorny to be stopped, and for proper asylum proce-
dures in accordance with their submissions to be started.”’ When the crisis escalated,
the UNHCR and the IOM called for the necessity of providing humanitarian assis-
tance and the obligation for compliance with international procedures concerning
requests for asylum status.” Second, they visited the makeshift camp on the Belaru-
sian side of the border and requested provision of access to food, water and medical
assistance.”

1.5. New legislation on the protection of borders

At the beginning of November 2021, Lukashenko decided to make a final at-
tempt to push a group of migrants across the Polish border; a massive group of mi-
grants was forced to move towards the border and to try to cross it. The Belarusian
authorities did not hide their intention to destabilise the border. This unprecedented
act of the instrumentalisation of migrants to achieve political goals triggered a strong
reaction from the Polish authorities — 15,000 Polish troops were sent to protect the
state border. The official border crossing in Kuznice was closed, and Polish troops
used tear gas and water in order to prevent the border crossing. One may suspect that
Lukashenko wanted to provoke - to push Polish troops towards using guns and to
escalate the conflict even more. This did not happen. The Polish authorities used all
possible political means to react to this unprecedented situation. On 17 November,

20  Commissioner for Human Rights, Commissioner Calls for Immediate Access of International and
National Human Rights Actors and Media to Poland’s Border with Belarus to End Human Suffer-
ing and Violations of Human Rights, 19.11.2021, https://www.coe.int/en/web/commissioner/-/
commissioner-calls-for-immediate-access-of-international-and-national-human-rights-actors-
and-media-to-poland-s-border-with-belarus-in-order-to-end-hu (22.12.2022).

21  Notes from Poland, UN Refugee Agency Calls on Poland to Admit Asylum Seekers on Border
with Belarus, 24.08.2021, https://notesfrompoland.com/2021/08/24/un-refugee-agency-calls-on-
poland-to-admit-asylum-seekers-on-border-with-belarus/ (22.12.2022).

22 UNHCR, UNHCR and IOM Call for Immediate De-Escalation at the Belarus—Poland Border,
09.11.2021, https://www.unhcr.org/news/press/2021/11/618a63674/unhcr-iom-call-immedi-
ate-de-escalation-belarus-poland-border.html (20.12.2022).

23 UNHCR, IOM, UNHCR Provide Emergency Aid to Asylum-Seekers and Migrants at the Bela-
rus-Poland Border, Call to Ensure Well-Being of People and Prevent Loss of Life, 12.11.2021,
https://www.unhcr.org/news/press/2021/11/618e20c34/iom-unhcr-provide-emergency-aid-asy-
lum-seekers-migrants-belarus-poland.html (22.12.2022).
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the Polish Sejm adopted a special resolution on the protection of Polish borders.*
It stated that ‘[t]he regime of Alexander Lukashenko has attacked Poland using the
thousands of migrants it brought to Poland as an assault on the borders of the Repub-
lic of Poland. For many years our country has not faced such a great threat to its own
border security and integrity’ Therefore, the Sejm expressed solidarity ‘with the Pol-
ish government, together with all institutions of the Polish state and people involved
in the defence of Poland and Poles’

This action by Belarus also resulted in the European Union and certain Member
States taking action. Lukashenko’s talks with the leaders of Germany and France (as
well as the involvement of Vladmir Putin in discussions) led to a halting of further
actions, clearing of the migrant camp and the return of a large group of migrants to
their countries of origin (e.g. Iraq).”

The above actions did not result in a change of policy by the Polish authorities as
regards humanitarian assistance for migrants crossing border; on the contrary. The
state of emergency formally ended on 30 November 2021. However, on 17 November
2021, the parliament passed amendments to the law on border protection.?® This act
essentially repeated the solutions provided for in the decree on the state of emergency
and effectively prolonged the restrictions on movement and freedom of expression in
the 3-kilometre strip of land along the state border. It is claimed that this act is not in
accordance with the Constitution,?” but due to the political dependency of the Polish
Constitutional Court, there is no institution to make a proper judicial review. On 1
December 2021, five MEPs tried to enter Bialowieza, a town located in the restricted
zone.” However, they were stopped by the police and prevented from doing so.

24 Resolution of the Sejm of 17 November 2021, ‘Monitor Polski’ 2021, no. 1129, https://isap.sejm.
gov.pl/isap.nsf/download.xsp/WMP20210001129/0/M20211129.pdf (16.02.2023).

25  A.Higgins, Belarus Clears Migrant Camp, Easing Border Standoff with Poland, ‘New York Times’
18.11.2021, https://www.nytimes.com/2021/11/18/world/europe/belarus-poland-migrant-camp.
html; J. Arraf, S. Khaleel, Limping and Penniless, Iraqis Deported From Belarus Face Bleak Fu-
tures, ‘New York Times’ 22.11.2021, https://www.nytimes.com/2021/11/22/world/middleeast/be-
larus-iraqi-migrant-deportations.html (20.12.2022).

26 Act on Amendment of the State Border Protection Act and Other Acts of 17 November 2021
(Journal of Laws 2021, item 2121).

27  See for example the opinion of the Polish Ombudsman on the Law on Protection of Borders, as
approved by the Sejm, of 22.11.2021, https://bip.brpo.gov.pl/index.php/pl/content/rpo-senat-ust-
awa-granica-panstwowa-uwagi (16.02.2023).

28  The delegation of MEPs was headed by Janina Ochojska and included Lukasz Kohut, Fabienne
Keller, Katalin Cseh and Réza Thun, https://www.polsatnews.pl/wiadomosc/2021-12-01/jani-
na-ochojska-zatrzymana-przez-policje/ (20.12.2022).
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1.6. Russian aggression towards Ukraine and its consequence
for the situation at the Polish-Belarusian border

Russian aggression towards Ukraine beginning on 24 February 2022 has changed
the political perspective as regards the situation at the Polish-Belarusian border. The
massive migration of Ukrainian refugees and almost open access to the territory of
Poland via the border with Ukraine has changed the public and political perception
of the crisis situation. Nevertheless, the Polish authorities did not change their atti-
tude of keeping the Polish-Belarusian border almost totally closed. One could see
a completely different approach towards migrants depending on where they came
from - a division into ‘good’ migrants and refugees (coming from Ukraine) and those
not accepted by authorities (especially non-White people forced to leave Asian or Af-
rican regions in crisis, coming via Belarus).”

Until the end of June 2022, the state of exceptionality was binding in the 3-kilo-
metre strip of land. It was abolished on 1 July 2022. On the basis of Article 8 of the
Law on Protection of State Border, the regional governor of the Podlaskie voivode-
ship introduced a restriction that did not allow the presence of individuals in the
200-metre strip of land next to the border.*® This change was motivated by the pro-
gress in building the wall between Poland and Belarus. However, the presence of the
wall did not stop practices of crossing the border. Moreover, it contributed to new
problems, due to the physical injuries suffered as a result of crossing the border, as
well as continued use of push-back procedures.

Importantly, as a result of the strategic litigation of cases by Polish NGOs (mostly
the Association of Legal Intervention and the Helsinki Foundation for Human
Rights) and the ombudsman, Polish courts have started to evaluate different proce-
dures concerning the push-back of migrants crossing the border. In a judgment of 28
March 2022, the District Court in Hajnéwka found that the arrest and deportation
to the forest of three migrants of Afghan origin by the Border Guard was illegal and
unjustified.’ This decision opens the way for compensation by the state treasury for
illegal deprivation of liberty. In a judgment of 15 September 2022 on a motion by the

29  W.Klaus and M. Szulecka have analysed the applicability of the concept of ‘departheid’ to Polish
policies concerning refugees and migrants; W. Klaus, M. Szulecka, Departing or Being Deported?
Poland’s Approach towards Humanitarian Migrants, Journal of Refugee Studies’ 2022, p. feac063,
https://doi.org/10.1093/jrs/feac063 (16.02.2023).

30  Ordinance No. 3/2022 of the Podlaskie Voivodeship Regional Governor of 15 June 2022 on the
prohibition to stay in the area of 200 m from the borderline of the Polish State, ‘Official Journal of
Podlaskie Voivodeship’ 2022, no. 2772.

31  Decision of the District Court in Bielsk Podlaski, VII Sub-District Criminal Division in Hajnéwka,
of 28 March 2022, VII Kp 203/21, https://interwencjaprawna.pl/wp-content/uploads/2021/01/
postanowienie-ws.-zatrzymania_VII_Kp_203_21.-zanonimizowane.pdf; see also J. Klimowicz,
Sad: Push-back nielegalny. Pierwszy wyrok w sprawie wywozek migrantéw na granice z Bialorusia
, ‘Gazeta Wyborcza® 29.03.2022, https://bialystok.wyborcza.pl/bialystok/7,35241,28278358,sad-
push-backi-sa-nielegalne-pierwszy-wyrok-w-sprawie-wywozek.html (20.12.2022).
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Polish ombudsman, the Regional Administrative Court in Bialystok found that push-
backs are contrary to the Constitution and human rights standards.’? The Court re-
ferred extensively to guarantees of the 1951 Geneva Convention, the EU Charter of
Fundamental Rights (CFR), the principle of non-refoulment and the prohibition on
the collective expulsion of foreigners stemming from Protocol No. 4 to the European
Convention on Human Rights. There have been more cases decided by regional ad-
ministrative courts in Bialystok®™ and Warsaw® along similar lines, confirming se-
rious violations of basic human rights standards by the Border Guard in different
contexts of push-back procedures and their implementation. However, those judg-
ments are not yet final. Second, they have not stopped the Border Guard from car-
rying out the same practices. Violations of human rights at the Polish-Belarusian
border have resulted in litigation before the ECtHR, which has communicated a few
cases concerning push-back procedures to the Polish government. The Polish author-
ities ignored interim measures aiming to stop this wrongful practice.”® One can ex-
pect judgments in these cases in 2023.%

Another aspect of the problem was the targeting of civil society activists and
some individuals for their activities at or comments on the border. For example, an
activist of the Club of Catholic Intelligentsia (Klub Inteligencji Katolickiej) was the
subject of investigation about whether they contributed to illegal human traffick-
ing. The case was ultimately dropped by the Prosecutor’s Office, but it raised concern
among NGOs.”” A famous actress, Barbara Kurdej-Szatan, was accused of violating
the dignity of Border Guard officers for her comments criticising the approach to
migrants and refugees. This case was upheld by the District Court in Pruszkéw on 6

32 Judgment of the Regional Administrative Court in Bialystok of 15 September 2022, IT SA/Bk
492/22, https://bip.brpo.gov.pl/sites/default/files/2022-10/uzasadnienie_wsa_bia%C5%82ystok_
pushback_15.09.2022.pdf (16.02.2023).

33 Seeibidem and other judgments of the Regional Administrative Court in Bialystok of 15 Septem-
ber 2022, IT SA/Bk 493/22 and II SA/Bk 494/22, as well as of 27 October 2022, II SA/Bk 558/22.

34  See judgments of the Regional Administrative Court in Warsaw of 26 April 2022, IV Sa/WA
420/22; of 27 April 2022, IV Sa/WA 471/22; of 20 May 2022, IV SA/Wa 615/22; of 27 May 2022, IV
SA/Wa 772/22; and of 5 October 2022, IV SA/Wa 1031/22.

35  According to the press release issued by the Registry of the ECtHR (ECHR 372 (2021), 06.12.2021),
interim measures have been issued with respect to the following cases: R.A. and others v. Po-
land (no. 42120/21), I.A. and others v. Poland (no. 53181/21), A.H.A. and N.A.A.H. v. Poland
(no. 53566/21), A.R. and O.S. v. Poland (no. 53808/21), ].D. and D.M. v. Poland (no. 54016/21),
D.A.M. and others v. Poland (no. 54275/21) and A.A. v. Poland (no. 54849/21).

36 See summary of litigation of Polish-Belarussian border cases prepared by the Helsinki Foun-
dation for Human Rights, https://hthr.pl/upload/2022/12/informacja-wyroki-ws-push-back-
grudzien-2022.pdf (20.12.2022).

37  B.Rumienczyk, Szok i niedowierzanie! Wolontariusze KIK nie przemycali ludzi [Shock and Dis-
belief. KIK volunteers did not participate in human trafficking], ‘OKO.Press’ 07.09.2022, https://
oko.press/szok-i-niedowierzanie-wolontariusze-kik-nie-przemycali-ludzi (20.12.2022).
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December 2022.** Another case is pending before the court against Wiadystaw Fra-
syniuk, a well-known anti-communist dissident (and now a prominent participant
in public life), for his comments concerning the behaviour of soldiers at the Polish—
Belarusian border. The first court partially discontinued the proceedings partially,
but Frasyniuk was found guilty of insulting Polish soldiers; there have been appeals
against the judgment.” Another case concerns Piotr Maslak, a journalist of Radio
TOK FM, who is also accused of defaming and insulting Border Guard officers.*

Even if those cases end up ultimately being dropped or incurring small penalties,
they could be regarded as a kind of SLAPP (strategic lawsuits against public partici-
pation) litigation - their purpose is to chill any dissent regarding the practices of the
Polish authorities, but also to make it more difficult for NGOs and activists to engage
in that kind of activity. It should be noted that in all these cases, the litigation is sup-
ported by high-level politicians of the ruling party. Moreover, the accused persons
are presented in the politically subordinated media in a polarised way, and thus be-
come victims of massive hate speech by regular citizens sympathising with govern-
ment policies. As a result, a deep and engaged discourse on Border Guard practices is
discouraged.

2. The response of the European Union

2.1. First reactions

The actions of the Polish authorities taken in reaction to what is officially called
a ‘hybrid attack’ have been generally accepted by EU institutions. The EU’s actions
and discussion did not focus at all on the reaction of EU Member State authorities
and their regularity from a human rights perspective, but rather focused on the is-
sue of hybrid warfare by Belarus.*’ We believe this approach is one-sided and short-

38 W. Czuchnowski, Sad: Kurdej-Szatan nie zniewazyla Strazy Granicznej, ‘Gazeta Wyborcza
06.12.2022,  https://wyborcza.pl/7,75398,29229732,sad-kurdej-szatan-nie-zniewazyla-strazy-
granicznej.html (20.12.2022).

39  Wiladyslaw Frasyniuk mial zniewazy¢ Zzolnierzy. Sad warunkowo umorzyt sprawe [Wtadystaw
Frasyniuk was alleged to have insulted soldiers. The Court has conditionally redeemed the case],
“TVN24’ 04.08.2022, https://tvn24.pl/polska/wroclaw-sad-umorzyl-proces-wladyslawa-frasyniu-
ka-o-zniewazenie-zolnierzy-jest-zapowiedz-apelacji-6057396 (20.12.2022).

40  'W. Czuchnowski, Kryzys na granicy polsko-bialoruskiej. Dziennikarz urazil 200 funkcjonar-
iuszy Strazy Granicznej wpisem o ‘naszywkach SS, ‘Gazeta Wyborcza® 26.11.2022, https://wy-
borcza.pl/7,75398,29185828,kryzys-na-granicy-polsko-bialoruskiej-dziennikarz-urazil-200.html
(20.12.2022).

41 Due to limitations of size in our article, we do not analyse the reaction of the authorities of other
Member States which were also attacked similarly by Belarus. For more information regarding
media, see Relief Web, People Repeatedly Repelled at Lithuania and Latvia Borders Face Increased
Suffering,  https://reliefweb.int/report/lithuania/people-repeatedly-repelled-lithuania-and-lat-
via-borders-face-increased-suffering (15.12.2022).
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sighted. We would like to emphasise that security issues are obviously very important,
but this does not, however, exempt the European Union and its Member States from
the obligation to take action in accordance with the standards by which both a Mem-
ber State (Poland) and the European Union are bound.*

It should be briefly mentioned that after the situation escalated dramatically in
September 2021, the president of the European Commission said that ‘[t]he Bela-
rusian authorities must understand that pressuring the European Union in this way
through a cynical instrumentalisation of migrants will not help them succeed in their
purposes.* The EU Member States have opted for a ‘gradual approach; trying to pile
pressure on Belarusian president Lukashenko and the regime in Minsk using the sys-
tem of EU sanctions.* On 15 November 2021, the Council amended its sanctions
regime in view of the situation at the EU’s border with Belarus, so as to be able to
respond to the instrumentalisation of human beings carried out by the Belarus re-
gime for political purposes. The sanctions regime was amended by way of a Coun-
cil decision, which broadens the listing criteria on which specific designations can
be based.*” To reflect these changes, two regulations were amended.* In November
2021, the Council adopted a partial suspension of the EU-Belarus Visa Facilitation
Agreement for officials linked to the Belarus regime,* while in early December 2021,
the Council decided to impose restrictive measures on an additional 17 individuals
and 11 entities who had helped incite and organise illegal border crossings through
Belarus to the EU.*

42 Alegal analysis of the Polish government’s actions has been comprehensively carried out, includ-
ing, (in:) W. Klaus (ed.), Poza prawem, op. cit.

43 Cf. Statement by President von der Leyen on the situation at the border between Poland and Bela-
rus, https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT _21_5867, 08.11.2021
(03.02.2023).

44  Cf. point 21 of the Conclusions of the European Council meeting (21 and 22 October 2021),
EUCO 17/21 CO EUR 15 CONCL 5: “The EU will continue countering the ongoing hybrid attack
launched by the Belarusian regime, including by adopting further restrictive measures against
persons and legal entities, in line with its gradual approach, as a matter of urgency, https://www.
consilium.europa.eu/media/52622/20211022-euco-conclusions-en.pdf (03.02.2023).

45  Council Decision (CFSP) 2021/1989 of 15 November 2021 amending Decision 2012/642/CFSP
concerning restrictive measures in view of the situation in Belarus (OJ L 405, 16.11.2021, p. 8);
Council Decision (CFSP) 2021/1990 of 15 November 2021 amending Decision 2012/642/CFSP
concerning restrictive measures in view of the situation in Belarus (O.]. L 405, 16.11.2021, p. 10).

46  Council Regulation (EU) 2021/1986 of 15 November 2021 amending Regulation (EC)
No 765/2006 concerning restrictive measures in respect of Belarus (O.J. L 405, 16.11.2021,
p. 3); Council Regulation (EU) 2021/1985 of 15 November 2021 amending Regulation (EC)
No 765/2006 concerning restrictive measures in respect of Belarus (O.J. L 405, 16.11.2021, p. 1).

47  Council Decision (EU) 2021/1940 of 9 November 2021 on the partial suspension of the applica-
tion of the Agreement between the European Union and the Republic of Belarus on the facilita-
tion of the issuance of visas (O.]. L 396, 10.11.2021, p. 58).

48  Council implementing Regulation (EU) 2021/2124 of 2 December 2021 implementing Arti-
cle 8a(1) of Regulation (EC) No 765/2006 concerning restrictive measures in respect of Belarus
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The deep worries over the crisis unfolding at the Polish-Belarusian border
were also expressed during a plenary debate with EU foreign policy chief Josep
Borrell on 10 November 2021.* Vice President Borrell repeated that the European
Union was engaging in wide-ranging diplomatic efforts together with the countries
of origin in order to find solutions and prevent more trafficked migrants from ar-
riving in this way. At the same time, he stressed that Belarusian authorities must
provide humanitarian assistance to the people trapped in the Belarusian border
area, including providing access for humanitarian organisations to the region
and allowing for humanitarian corridors. During the debate, several MEPs were
alarmed about the deteriorating humanitarian situation at the Polish-Belarusian
border and urged the Polish authorities to end the ongoing aggressive push-backs
of migrants into Belarus.”

Moreover, in December 2021, the European Commission presented a proposal
for a regulation addressing situations of instrumentalisation in the field of migra-
tion and asylum, coupled with a proposal amending the Schengen Borders Code,
to define the instrumentalisation of migrants.”' The proposal was initiated follow-
ing the increasing role of state actors in the facilitation of irregular migration, using
certain migratory flows as a tool for political purposes. However, up to now, this act
has not yet been adopted, which only shows that good ideas are not finalised effec-
tively.

With the situation escalating in the wrong direction, critics argue that the EU’s
method - limited sanctions and political statements — has proved ineffective.*

(O.J. L 4301, 02.12.2021, p. 1); Council implementing Decision (CFSP) 2021/2125 of 2 December
2021 implementing Decision 2012/642/CFESP concerning restrictive measures in view of the situ-
ation in Belarus (O.]. L 4031, 02.12.2021, p. 16).

49  Cf. European Parliament press release, Poland-Belarus border: MEPs alarmed by humanitarian
and political crisis, https://www.europarl.europa.eu/news/en/press-room/20211110IPR17001/
Poland-Belarus-border-meps-alarmed-by-humanitarian-and-political-crisis (03.02.2023).

50  Push-back practices indisputably constitute violations of the principle of non-refoulement. They
have already been outlawed by the ECtHR in its Hirsi decision in 2012 for cases on the high seas.
In that decision, the Court also declared push-backs at sea a violation of the prohibition of col-
lective expulsions as laid down in Article 4 Protocol No. 4 ECHR. Cf. Judgment of the ECtHR of
23 February 2012 on the case of Hirsi Jamaa and others v. Italy, application no. 27765/09. Also
see J. Bast, E von Harbou, J. Wessels, Human Rights Challenges to European Migration Policy,
Baden-Baden 2022, p. 47.

51  Proposal for a regulation of the European Parliament and of the Council addressing situations of
instrumentalisation in the field of migration and asylum, COM(2021) 890, not yet adopted.

52 Cf. Y. Miadzvetskaya, Designing Sanctions: Lessons from EU Restrictive Measures against Be-
larus, GMF Policy Paper June 2022, https://www.gmfus.org/sites/default/files/2022-06/Design-
ing%20Sanctions%20Lessons%20from%20EU%20Restrictive%20Measures%20against%20
Belarus.pdf (03.02.2023).
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2.2. The EU’s and Members States’ general responsibility
for protecting fundamental rights in the Area of Freedom, Security and Justice

In recent years, the migration policy of the EU has focused on strict border con-
trols and cooperation with third states in managing migration flows. The EU’s objec-
tives in this field are to safeguard freedom of movement within the EU by, inter alia,
ensuring the effective monitoring of people who cross the EU’s external borders.>
This is to contribute to the achievement of the overall goal, which is the creation of
the Area of Freedom, Security and Justice (AFS]).** These competences belong to the
so-called shared competences, which means that the treaty provisions oblige not
only Member States but also the EU to act in this area. What is important is that both
Member States and the EU are obliged to act in full respect of fundamental rights and
in a manner that safeguards the free movement of persons within the Union.* Al-
though states have the right to decide whether to grant non-EU nationals access to
their territory, they must obey the law and uphold individuals’ fundamental rights.
Border surveillance operations must respect international and European human
rights standards.” The basic provision of the Treaty on the European Union (TEU),
Article 2, read together with Article 6, should be the real basis for all actions of the
Member States and the EU itself. EU primary law also enshrines directly the right to
asylum and the right to international protection, and provides for the prohibition of
collective expulsion and the principle of non-refoulement.*®

Nonetheless, national human rights institutions, international bodies and civil
society organisations regularly report cases of push-backs or collective expulsions at
the EU’s borders, including the Polish-Belarusian border.”” According to these re-
ports, push-backs often involve excessive use of force and degrading and inhuman

53  Article 3 para 2 Treaty on the European Union (TEU) and Article 77 Treaty on the Functioning of
the European Union (TFEU).

54  Cf. Article 3 para 2 TEU and Article 67 TFEU. For obvious reasons, there is no room in this study
to go over the details of EU law in this area. In this regard, it is possible to refer to the basic liter-
ature, e.g. S. Peers, EU Justice and Home Affairs Law: EU Immigration and Asylum Law, Oxford
2016.

55  Cf. Article 2 and Article 4 TFEU.

56  Cf. Article 2 TEU and Article 6 TFEU.

57  Cf. A. Grzelak, M. Wréblewski, Ochrona praw podstawowych w ramach przestrzeni wolnosci,
bezpieczenstwa i sprawiedliwoéci Unii Europejskiej, (in:) J. Barcz (ed.), Wspolpraca sadowa
w sprawach cywilnych, karnych i wspétpraca policyjna. System Prawa Unii Europejskiej, Tom 8,
Warsaw 2020, pp. 705-858.

58  Article 78 TFEU and Articles 18 and 19 CFR.

59  See the report of Grupa Granica, op. cit., or Amnesty International, Polska: Okrucienstwo za-
miast wspolczucia na granicy z Bialorusig, https://amnesty.org.pl/wp-content/uploads/2022/04/
Raport-Amnesty-Intrnational-POLSKA-OKRUCIENSTWO-ZAMIAST-WSPOLCZU-
CIA-NA-GRANICY-Z-BIALORUSIA.pdf (18.11.2022).
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treatment of migrants.*® Furthermore, the European Border and Coast Guard Agency
(Frontex) has been accused of failing to safeguard people against human rights vio-
lations. The unprecedented migration flows of 2015 put management of the EU’s ex-
ternal borders to the test; the uncontrolled arrivals of migrants and asylum seekers in
the EU raised concerns relating to security threats, eventually leading to the tempo-
rary reintroduction of internal borders between several Member States.®!

The European Council has gradually been shifting focus to prioritise strength-
ening the EU’s external borders and preventing irregular migrants from reaching EU
territory. To this end, the aim has been to stop illegal migration on all routes and ex-
tend the EU’s partnerships with third countries, including Turkey.** Frontex has been
reinforced and provided with stronger means and powers to contribute to this goal.®’
The practice clearly does not always keep up with the obligations stipulated in legal
acts. Still, acts of secondary EU law in this field clearly give priority to the standards
resulting from the principles of the protection of fundamental rights. For example,
the Schengen Borders Code states that it respects fundamental rights and observes
the principles recognised in particular by the CFR.** It should be applied in accord-
ance with the Member States’ obligations as regards international protection and the
non-refoulement principle.® When applying this regulation, which determines, inter
alia, rules for crossing the EU’s external borders, Member States shall act not only in
full compliance with relevant EU law, including the CFR, but also relevant interna-
tional law, including the Geneva Convention.®® Compared to the former Schengen
Borders Code, the provision on states’ obligations to protect fundamental rights has

60  Cf. the report of 2020 by Refugee Rights Europe and the End Pushbacks Partnership, Push-
backs and Rights Violations at Europe’s Borders: The State of Play in 2020, https://refugee-rights.
eu/wp-content/uploads/2020/11/pushbacks-and-rights-violations-at-europes-borders.pdf
(16.02.2023). Also see the Fundamental Rights Agency, Fundamental Rights Issues at Land Bor-
ders https://fra.europa.eu/en/publication/2020/migration-fundamental-rights-issues-land-bor-
ders (18.11.2022).

61  For accurate information, see https://home-affairs.ec.europa.eu/policies/schengen-borders-and-
visa/schengen-area/temporary-reintroduction-border-control_en (18.11.2022).

62 On 18 March 2016, the European Council and Turkey reached an agreement aimed at stopping
the flow of irregular migration via Turkey to Europe. According to the EU-Turkey Statement, all
new irregular migrants and asylum seekers arriving from Turkey to the Greek islands and whose
applications for asylum have been declared inadmissible should be returned to Turkey.

63 V. Moreno-Lax, EU External Migration Policy and the Protection of Human Rights, September
2020, EP/EXPO/DROI/FWC/2019-01/LOT6/1/C/06 EN September 2020 -PE 603.512.

64  Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on
a Union Code on the rules governing the movement of persons across borders (Schengen Borders
Code) (0.J.L77,23.03.2016, p. 1 as amended).

65  Article 4 of the Schengen Borders Code. See also Articles 18 and 19 of the CFR.

66  The Convention Relating to the Status of Refugees of 1951.
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clearly been strengthened,®” which is the result of the problems that appeared in the
EU during the migration crisis in 2013-2015. Another example, the Frontex Regu-
lation, also clearly states that Frontex shall guarantee the protection of fundamental
rights in the performance of its tasks.®®

Member States and the EU are also bound by the standard of fundamental rights
protection when acting in the field of migratory law. To give only some examples, as
regards third-country nationals who are staying illegally on the territory of a Mem-
ber State, the Return Directive sets out the standards and procedures governing their
return, in accordance with fundamental rights as general principles of EU law.® The
Asylum Procedures Directive sets out rules on common procedures for granting and
withdrawing international protection, while the Qualification Directive lays down
the common standards for the identification of non-EU citizens or stateless persons
genuinely in need of international protection in the EU and ensures that they can
use a minimum level of benefits and rights in all EU Member States.”” The obliga-
tions of the Member States also result, to a large extent, from the case law of the EC-
tHR, which is part of the analyses carried out by the Court of Justice of the European
Union (CJEU) when interpreting the provisions of the CFR, in accordance with Ar-
ticle 52 para 3 CFR. To give an example: the CJEU indicates that when a state de-
cides to return a foreign national to a country where there are substantial grounds
for believing that he or she will be exposed to a real risk of ill-treatment, contrary to
Article 3 of the European Convention on Human Rights (ECHR)”, the right to an
effective remedy provided for in Article 13 ECHR requires that a remedy enabling
suspension of enforcement of the measure authorising removal should, ipso jure, be
available to that foreign national.”? Incorrect execution of these obligations, including

67  Recital 20 of the preamble of the Regulation (EC) No. 562/2006 of the European Parliament and
of the Council of 15 March 2006 establishing a Community Code on the rules governing the
movement of persons across borders (Schengen Borders Code) (O.]. L 105, 13.04.2006, p. 1).

68  Article 80 of the Regulation (EU) 2019/1896 of the European Parliament and of the Council of
13 November 2019 on the European Border and Coast Guard and repealing Regulations (EU)
No. 1052/2013 and (EU) 2016/1624 (O.J. L 295, 14.11.2019, p. 1) (Frontex Regulation).

69  Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-country
nationals (O.]. L 348, 24.12.2008, p. 98).

70  Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on com-
mon procedures for granting and withdrawing international protection (O.J. L 180, 29.06.2013,
p. 60); Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011
on standards for the qualification of third-country nationals or stateless persons as beneficiaries
of international protection, for a uniform status for refugees or for persons eligible for subsidiary
protection, and for the content of the protection granted (recast) (O.]. L 337, 20.12.2011, p. 9).

71  The Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by
Protocols Nos. 11, 14 and 15 supplemented by Protocols Nos. 1,4, 6,7, 12, 13 and 16.

72 See, inter alia, the judgment of the ECtHR on the case of Gebremedhin [Gaberamadhien] v.
France, application no. 25389/05, § 67; on Hirsi Jamaa..., op. cit., § 200; and the judgment of the
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non-compliance with the standards resulting from the CFR and indirectly also from
the jurisprudence of the ECtHR, must be met with a significant reaction from the EU
institutions, in particular the European Commission, whose role is to guard the trea-
ties. Any action that does not meet these requirements exposes Member States to li-
ability for breach of EU law. The argument, sometimes raised in discussion, that the
issue of ensuring internal security should belong to the exclusive competence of the
Member States” and that in principle in this respect they are unlimited in their activ-
ities and the EU institutions cannot intervene, is inaccurate. Quite recently the CJEU
clearly stated that:
although it is for the Member States to adopt appropriate measures to en-
sure law and order on their territory [...], it does not follow that such meas-
ures fall entirely outside the scope of EU law [...] the derogation provided
for in Article 72 TFEU must be interpreted strictly. It follows that Arti-
cle 72 TFEU cannot be read in such a way as to confer on Member States
a power to depart from the provisions of EU law based on no more than re-
liance on the responsibilities incumbent upon Member States with regard to
the maintenance of law and order and the safeguarding of internal security.”*

When analysing existing problems, one should mention another problem: Mem-
ber States are still reluctant to show solidarity by sharing responsibility for asylum
seekers.” The principle of solidarity in the context of the AFS]J is expressed in Article
80 TFEU; however, this notion is not defined anywhere.”® This is quite natural, be-
cause solidarity activities can take various forms, such as sharing out relevant tasks
and pooling resources at EU level, compensating frontline Member States financially
and through other contributions.”” The continued failure to reform the EU asylum
system, as well as the implementation of temporary solidarity measures based on ad

CJEU of 17 December 2015 on the case of Abdoulaye Amadou Tall v. Centre public d’action so-
ciale de Huy, application no. C-239/14, ECLI:EU:C:2015:824.

73 Article 72 TFEU.

74 Judgment of 30 June 2022 on the case of M.A. v. Valstybés sienos apsaugos tarnyba, C-72/22 PPU,
ECLL:EU:C:2022:505, § 70-71. See also to that effect the judgment of 17 December 2020 on the
case of Commission v. Hungary (Reception of applicants for international protection), C808/18,
EU:C:2020:1029, § 214.

75  E.Kigiik, The Principle of Solidarity and Fairness in Sharing Responsibility: More than Window
Dressing? ‘European Law Journal 2016, no. 22, p. 463.

76  D. Thym, E. (L.) Tsourdi, Searching for Solidarity in the EU Asylum and Border Policies: Consti-
tutional and Operational Dimensions, ‘Maastricht Journal of European and Comparative Law’
2017, no. 24, pp. 611-612.

77  For different views on Article 80 TFEU, see European Parliamentary Research Service, Solidarity
in EU Asylum Policy, PE 649.344, March 2020, https://www.europarl.europa.eu/RegData/etudes/
BRIE/2020/649344/EPRS_BRI(2020)649344_ EN.pdf (16.02.2023) or R. Dowd, J. McAdam, In-
ternational Cooperation and Responsibility-Sharing to Protect Refugees: What, Why and How?
‘International and Comparative Law Quarterly’ 2017, vol. 66, no. 4, pp. 863-892.
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hoc solutions, has exposed a crisis that actually shows no signs of being resolved.
On the occasion of the crisis in 2015, some Member States, including Poland, clearly
showed that they did not intend to support countries particularly exposed to the mi-
gration crisis. Apart from the judgment of the CJEU in cases related to relocation and
the non-fulfilment of obligations resulting from Council decisions, no further signif-
icant actions sanctioning such an approach of those Member States were taken.”® This
only shows the weakness of the concept of the principle of solidarity in the face of real
problems and the approach of some Member States focused solely on the national
and not the community interest.

2.3. The New Pact on Migration and Asylum

As early as April 2016, the European Parliament pointed out in a resolution
that any attempt by Member States to push back migrants who have not been given
the opportunity to present asylum claims runs contrary to Union and international
law, and that the Commission should take appropriate action against any Member
State that attempts such push-backs.” In September 2018, the Parliament invited the
Council of the EU to determine whether there was a clear risk of a serious breach by
Hungary of the values referred to in Article 2 TEU, including violation of the funda-
mental rights of migrants, asylum seekers and refugees, owing to the reported push-
backs at Hungary’s border with Serbia, and to address appropriate recommendations
to Hungary in this regard. Annexed to the resolution was a proposal for a Council de-
cision under Article 7 TEU. In September 2022, the Parliament adopted a resolution
regretting the lack of decisive EU action, in particular the inability of the Council to
make meaningful progress in the ongoing Article 7(1) TEU procedure.®

In July 2020, the European Commission recognised the need for an institutional
response to ensure that EU states uphold fundamental rights while guarding borders.
In September 2020, it published a new pact on migration and asylum,* claiming that
‘all necessary guarantees will be put in place to ensure that every person would have
an individual assessment and essential guarantees remain in full, with full respect for
the principle of non-refoulement and fundamental rights’ The pact includes a legisla-

78  Judgment of 2 April 2020 on the joined cases of Commission v. Czech Republic, Hungary and
Poland, C-715/17, C-718/17 and C-719/17 (respectively), ECLI:EU:C:2020:257. For more, see
M. Zdanowicz, Poland’s Stance on the Refugee and Migration Crisis in the European Union,
‘Bialostockie Studia Prawnicze’ 2021, no. 1, pp. 85-103.

79  European Parliament Resolution of 12 April 2016 on the situation in the Mediterranean and the
need for a holistic EU approach to migration, https://www.europarl.europa.eu/doceo/document/
TA-8-2016-0102_EN.html (20.11.2022).

80  European Parliament Resolution, Existence of a clear risk of a serious breach by Hungary of the
values on which the Union is founded, 2018/0902R(NLE), 15.09.2022.

81  Communication from the Commission on a New Pact on Migration and Asylum, COM(2020)
609 final.
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tive proposal intended to address potential breaches of fundamental rights at the EU’s
external borders.*

The monitoring of fundamental rights at EU external borders should be sys-
tematically and regularly carried out for a range of border management activities.
As an element of the EU Pact on Migration and Asylum, the European Commission
proposed a screening regulation on 23 September 2020.** This proposal includes an
obligation for Member States to establish an independent monitoring mechanism.*
However, rules are not enough to ensure compliance. The Commission, as guardian
of the Treaties, should enforce Member States’ compliance with EU obligations, es-
pecially regarding fundamental rights. This should be done by focusing not only on
incorrect transposition of EU law, but also on violations occurring during the imple-
mentation of the legislation on the ground.

Since the pact was presented in September 2020, negotiations have remained
largely deadlocked, and progress has still not been reached on most of the issues,
such as the establishment of a fair system for EU states to share responsibility for
new arrivals at EU borders. If the EU is to have a fair and effective asylum system, the
priority for EU institutions and Member States must be to address the worrying back-
sliding in asylum policies or access to safe pathways to Europe. Serious violations of
the right to asylum make it critical to establish an independent border-monitoring
mechanism to investigate allegations of fundamental rights violations at borders, and
the Commission’s inclusion of this proposal within the pact is greatly welcome. The
question is whether the proposed mechanism is effective.®

After several weeks of inaction and focusing solely on political statements, on
1 December 2021 the Commission presented a set of temporary asylum and re-
turn measures to assist Lithuania, Latvia and Poland in addressing the emergency
situation at the EU’s external border with Belarus.® In accordance with the project
assumptions, the measures would ‘allow these Member States to set up swift and or-
derly processes to manage the situation, in full respect of fundamental rights and in-
ternational obligations, including the principle of non-refoulement’ To adopt them,

82  For more on the pact, see A. Doliwa-Klepacka, The New Pact on Migration and Asylum as a Re-
sponse to Current Migration Challenges: Selected Issues, ‘Bialostockie Studia Prawnicze’ 2021,
no. 1, pp. 9-21.

83  Proposal for a Regulation introducing a screening of third country nationals at the external bor-
ders, COM(2020) 612 final.

84  Fundamental Rights Agency (FRA) prepared the general guidance in the light of Article 7(2)
of the proposed screening regulation, https://fra.europa.eu/sites/default/files/fra_uploads/
fra-2022-monitor-fundamental-rights-eu-external-borders_en.pdf (18.11.2022).

85  International Rescue Committee, Policy Brief: The New Pact on Migration and Asylum: One Year
on, a Fair and Humane Asylum System is Needed More Than Ever, 23.09.2021, https://eu.rescue.
org/article/new-pact-migration-and-asylum-one-year-fair-and-humane-asylum-system-need-
ed-more-ever (18.11.2022).

86  Pressrelease IP/21/6447.
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however, a Council decision and consultation with the European Parliament was nec-
essary.”” Among the proposals are those relating to the procedure (the possibility of
extending the asylum application registration procedure), but also to material recep-
tion conditions. The Commission also announced support for EU agencies, includ-
ing the European Asylum Support Office and Frontex.*® However, a question arises
about whether these measures are actually needed - should countries such as Poland,
even without the initiative of the Committee in this regard, provide decent condi-
tions for admitting people applying for international protection? What if a Member
State continues to use procedures that are not in line with international standards,
contrary to existing rules? After all, Lithuania and Latvia are already benefiting from
appropriate support, while the Polish authorities have consistently stated that they do
not need any assistance.” However, no actions are taken to coerce the authorities of
the Member State to apply the law. The EU institutions turn a blind eye to the actions
of the Polish authorities, the lack of transparency, the difficult flow of information
and the lack of clear procedures.

2.4. The role of Frontex

The issue of the possibility of supporting the actions of the Member States and
also their control over Frontex should also be mentioned. In recent years, Frontex has
been criticised, or even accused of acting contrary to the principles of the protection
of fundamental rights.”® According to some reports, Frontex’s oversight mechanisms
have failed to safeguard people against serious human rights violations at the EU’s ex-
ternal borders.” An analysis of the actions of Frontex may show a pattern of failure to

87  Article 78(3) TFEU.

88  Proposal for a Council on provisional emergency measures for the benefit of Latvia, Lithuania
and Poland, COM(2021) 752 final.

89  For example, upon request by Lithuania, from the start of this crisis the EU deployed assistance
immediately. Operational support by the European Asylum Support Office has been provided to
Latvia and Lithuania with the handling of asylum applications, reception management and inter-
pretation; COM(2021) 752 final, p. 3.

90  For an example of criticism by an NGO, see Amnesty International, Greece: Violence, Lies, and
Pushbacks - Refugees and Migrants Still Denied Safety and Asylum at Europe’s Borders, https://
www.amnesty.org/en/documents/eur25/4307/2021/en/ p. 41. For an example of criticism by or-
gans of international organisations, see CoE Parliamentary Assembly, Resolution 1932 (2013)
Final version: Frontex: Human Rights Responsibilities, http://assembly.coe.int/nw/xml/Xref/
Xref-XML2HTML-en.asp?fileid=19719&lang=en (18.11.2022).

91  In October 2020, investigative journalism collective Bellingcat accused Frontex of being in-
volved in push-backs; see https://www.bellingcat.com/news/2020/10/23/frontex-at-fault-euro-
pean-border-force-complicit-in-illegal-pushbacks/. In November 2020, the Frontex Management
Board held an extraordinary meeting to investigate the incidents at the Greek-Turkish Aegean
Sea border, following which the then Frontex executive director reported to the then European
Parliament president that there had been ‘no evidence of a direct or indirect participation of
Frontex staff or officers deployed by Member States’; https://www.tinekestrik.eu/sites/default/
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credibly investigate or take steps to mitigate abuses against migrants at EU external
borders, even in the face of clear evidence of rights violations.”> In December 2019,
Frontex gained new responsibilities and tools to more effectively support EU Mem-
ber States in managing their external borders to provide a high level of security for all
their citizens.”

However, it seems that Frontex’s rapid growth into an executive agency of the
EU, with increased powers, funding and legal responsibilities, makes it all the more
urgent for it to put in place effective tools to safeguard fundamental rights. There are
not only several legal proceedings pending against Frontex, but instruments of legal
protection are also used. In November 2020, the European ombudsman opened an
inquiry on their own initiative to assess the Frontex complaint mechanism and the
role and independence of the fundamental rights officer (FRO) in this process.”* The
conclusions pointed to a number of shortcomings, including a lack of transparency
and cooperation between the FRO and the Member States’ national authorities. In
March 2021, the ombudsman opened another inquiry; in this report, the ombuds-
man invited Frontex to be more transparent, including by publishing summaries of
its operational plans and publishing its reply to each negative opinion of the FRO
about a planned activity.” On 5 October 2022, the ombudsman opened a third in-
quiry into concerns that the agency does not carry out prior human rights risk and
impact assessments before providing assistance to non-EU countries to develop sur-
veillance capabilities.”® Moreover, in December 2020, European Anti-Fraud Office
(OLAF) opened an investigation into Frontex. Even though the final report has not
been publicly released, the German magazine Der Spiegel published the report in
its entirety on 13 October 2022.”” The investigation involved alleged migrant push-
backs.”

files/2020-11/Letter%20t0%20EP_Frontex%20maritime%20operations%20at%20EU%20exter-
nal%20bord.._.pdf (18.11.2022).

92 Human Rights Watch, Frontex Failing to Protect People at EU Borders, https://www.hrw.org/
news/2021/06/23/frontex-failing-protect-people-eu-borders (8.11.2022).

93 For more about the Frontex Regulation, see B. Schotel, EU Operational Powers and Legal Protec-
tion: A Legal Theory Perspective on the Operational Powers of the European Border and Coast
Guard, https://ssrn.com/abstract=3587298 (18.11.2022).

94  https://www.ombudsman.europa.eu/en/decision/en/143108 (18.11.2022).

95  https://www.ombudsman.europa.eu/fr/decision/en/151369 (18.11.2022).

96  https://www.ombudsman.europa.eu/en/opening-summary/en/161487 (18.11.2022).

97  G. Christides, S. Liidke, Why Der Spiegel Is Publishing the EU Investigative Report on Pushbacks,
‘Der Spiegel’ 13.10.2022, https://www.spiegel.de/international/europe/why-der-spiegel-is-pub-
lishing-the-eu-investigative-report-on-pushbacks-a-5218398a-5cle-414e-a477-b26515353fce
(18.11.2022).

98  In the statement of Frontex Executive Management following publication of the OLAF report of
14 October 2022, we read that the practices described happened in the past; https://frontex.eu-
ropa.eu/media-centre/news/news-release/statement-of-frontex-executive-management-follow-
ing-publication-of-olaf-report-amARYy (18.11.2022).
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Three legal actions have already been brought before the CJEU against Fron-
tex. In May 2021, for the first time ever, two applicants brought an action against
Frontex on the grounds that the agency had ‘failed to act’ in accordance with Article
265 TFEU.” The first plea was about ‘serious or persisting violations of fundamen-
tal rights and international protection obligations in the Aegean Sea Region, which
resulted in a ‘policy of systematic and widespread attack directed against civilian
populations seeking asylum in the EU”. The second was about the agency’s failure to
fulfil its positive obligations under the CFR or take any action to prevent fundamen-
tal rights violations in the context of its operation. The third involved the applicants’
claim of having been directly and individually affected by Frontex operations, which
resulted in ‘unlawful refoulement, collective expulsion, and prevention of access to
asylum’; in April 2022, the Court dismissed the action as inadmissible. In September
2021, an action for damages was brought against Frontex on behalf of a Syrian fam-
ily pushed out of Greece in 2016 on a flight operated by Frontex and Greece.'” The
action was sustained by eight pleas in law that included, among others, alleged viola-
tions of several articles of the EU CFR, alleged violations of the Frontex Regulation,
and the fact that Frontex failed to take measures to mitigate the risks of violations to
fundamental rights. The case is still pending. Finally, in March 2022, a new action
was brought before the CJEU.!! The applicant claimed that Frontex owed him com-
pensation for the damages he suffered during and following his collective expulsion
from Greece on 28-29 April 2020 in the Aegean Sea.

However, the problem of evaluating Frontex’s activities in the case of the Polish—
Belarusian border is different from the cases concerning the situation in the Aegean
Sea. A year ago, the question was asked where Frontex actually is.!”* This question is
intended to reverse the situation a little and to lead to a reflection on what the role of
Frontex and, more broadly, the EU institutions, should be towards the states whose
authorities act in a way that threatens fundamental rights when protecting the EU’s
external borders. The Frontex Regulation contains provisions that allow one to as-
sume that Frontex should be more active in this area, however. As stated in its pre-
amble, in a spirit of shared responsibility, the role of the agency should be to regularly
monitor the management of external borders.'”® The agency should ensure proper
and effective monitoring not only through situational awareness and risk analysis,
but also through the presence of experts from its own staff in Member States. The ex-
ecutive director identifies measures to be taken and recommends them to the Mem-

99  Order of the General Court of 7 April 2022 on the case of S.S. and S.T. v. European Border and
Coast Guard Agency, T-282/21 EU:T:2022:235.

100 Pending case of W.S. and other v. Frontex, T-600/21.

101 Pending case of Hamoudi v. Frontex, T-136/22.

102 A. Bodnar, A. Grzelak, In Poland, Where is Frontex? ‘Politico.eu’ 04.11.2021, https://www.polit-
ico.eu/article/poland-frontex-belarus-border-migration-crisis/ (18.11.2022).

103 Recital 42 of the preamble of the Frontex Regulation.
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ber State concerned. It is also his or her task to set a time limit within which those
measures should be taken and closely monitor their timely implementation. It is par-
ticularly important to say that where there is a specific and disproportionate chal-
lenge at the external borders, the agency should organise and coordinate rapid border
interventions, either on its own initiative and with the agreement of the Member
State concerned or at the request of that Member State.'” The most important solu-
tion, where Frontex should be involved without the request of the Member State con-
cerned, is described in Article 42 of the Regulation. In a case where external border
control is rendered ineffective to such an extent that it risks jeopardising the function-
ing of the Schengen area, either because a Member State does not take the necessary
measures in line with a vulnerability assessment or because a Member State facing
specific and disproportionate challenges at the external borders has not requested
sufficient support from the Agency or is not implementing such support, a unified,
rapid and effective response should be delivered at Union level. It is the Commission
that should propose to the Council a decision that identifies the measures to be im-
plemented by the agency and requires the Member State concerned to cooperate with
the agency in the implementation of those measures. The implementing power to
adopt such a decision should be conferred on the Council because of the potentially
politically sensitive nature of the measures to be decided, which are likely to touch on
national executive and enforcement powers. If a Member State does not comply with
that Council decision within 30 days and does not cooperate with the agency in the
implementation of the measures contained in that decision, the Commission should
be able to trigger the specific procedure to address exceptional circumstances putting
the overall functioning of the area without internal border control at risk.

All this means that it is not as if Frontex is currently unable to act even if Mem-
ber States have not asked to participate. Decisions in this regard should be made in
a transparent manner, based on information gathered from various sources, includ-
ing from the fundamental rights officer of the agency. The Fundamental Rights Of-
fice assists Frontex in the implementation of its Fundamental Rights Strategy and its
action plan.'® It prepares reports to the Management Board and the Consultative
Forum for Fundamental Rights. In addition, the office is responsible for handling

104 Recital 49 of the preamble of the Frontex Regulation.

105 In February 2021, the agency adopted a new fundamental rights strategy, which insists that bor-
der checks and border surveillance must always be conducted in a way that respects fundamental
rights, with particular attention to vulnerable categories such as children. The FRO, who is fully
independent in the performance of their duties, follows up and reports on the implementation
of the strategy; https://frontex.europa.eu/assets/Key_Documents/Fundamental_Rights_Strategy/
Fundamental_Rights_Strategy.pdf (18.11.2022).
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complaints related to fundamental rights issues. It all seems a little too bureaucratic,
and not adhering to the realities of the situation at the border.'”

2.5. Protection of human rights defenders

Finally, it is worth mentioning a new EU initiative that should be of future rele-
vance in the context of the matters covered in this text. The problem of taking action
by human rights defenders is a broad issue that requires a separate discussion; how-
ever, it is impossible not to notice the latest EU initiative. Manifestly unfounded or
abusive court proceedings against public participation (commonly also referred to
as strategic lawsuits against public participation or SLAPPs) are a recent but increas-
ingly prevalent phenomenon in the European Union.'” The European Commission
states that such actions are a particularly harmful form of harassment and intimida-
tion used against those involved in protecting the public interest. The ultimate goal
of SLAPPs is to achieve a chilling effect, silence the defendants and deter them from
pursuing their work.

The proposal presented by the Commission in April 2022 aims to protect tar-
gets of SLAPPs and prevent the phenomenon from further expanding in the EU. The
initial analysis clearly shows that it should have a great impact on the legislation of
Member States if accepted. Currently, none of the Member States has specific safe-
guards against such proceedings and only a few are currently considering the intro-
duction of specific safeguards. This is another example of how, on the one hand, the
Commission is taking steps to promote and protect human rights, but on the other, in
situations such as the reported events on the Polish-Belarusian border, actual actions
fall short of what is needed.

106 EU Commissioner for Home Affairs Ylva Johansson raised the issue and importance of transpar-
ency at the border during a meeting with the Polish Interior Minister. The Commissioner also
pushed for direct EU involvement at the border, saying: T think it could be a good idea to in-
vite Frontex to be part at the Polish-Belarusian border to also visibly show that this is an Eu-
ropean protection of the border and also because we have expertise in Frontex’; https://ecre.
org/eu-eastern-borders-poland-ignores-commission-pressure-for-frontex-deployment-east-
ern-states-move-to-legalise-pushbacks-belarus-suspends-return-agreement/. Meanwhile, Fron-
tex executive director Fabrice Leggeri was ‘impressed’ with Polish security measures and thanked
Poland for its cooperation with his agency when visiting the border; https://frontex.europa.eu/
media-centre/news/news-release/frontex-executive-director-visits-poland-s-border-with-bela-
rus-LAS4dG (18.11.2022).

107  Proposal for a directive of the European Parliament and of the Council on protecting persons who
engage in public participation from manifestly unfounded or abusive court proceedings (‘Strate-
gic lawsuits against public participation’) - Explanatory memorandum, COM(2022) 177 final.
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Conclusions

Poland is a subject of interest in the European Union due to its rule-of-law prob-
lems. However, the example of the Polish-Belarusian situation, including some laws
and policies of the Polish state, indicates that the rule-of-law crisis has an impact
on human rights practices. Adopted laws cannot be the subject of judicial review,
due to the political subordination of the Constitutional Court. Violations of human
rights during the state of exceptionality may go unpunished, due to the general prob-
lems with the accountability of state officials. Moreover, the government uses differ-
ent instruments of pressure and propaganda in order to disguise its abuses or to limit
the level of public criticism. Even judgments of common and administrative courts
do not contribute to changing the operation of state authorities. Taking this into ac-
count, the role of external actors, such as the European Union, is of great importance
in stopping human rights abuses or at least in empowering civil society actors per-
forming watchdog and legal-aid activities.

The situation at the border is not the exclusive problem of Poland, Lithuania or
Latvia, but of the entire European Union - just like the migration problems of Italy,
Spain and Greece were not only a problem for those countries.'”® The Commission
and the other EU institutions must work to strengthen the principle of solidarity and
to execute it effectively. The European Union institutions cannot uncritically believe
the statements of the authorities of the Member States which are struggling with the
migration problem. The inability of the civil society to act and the inability to publicly
present the information obtained by the ombudsman’s office should induce the Com-
mission to take a closer look at all data and information provided by the authorities
of a Member State.

The Commission’s proposals and the Council’s reactions should be assessed as
insufficient — they generally regulate issues that are already at the disposal of the
Member States. Allowing the possibility of a derogation from the general principles
will in theory not change the situation in the case of a state that does not already com-
ply at all with its provisions. Therefore, it is hard to expect that it will comply with any
requirements, especially those defined quite generally. In a study devoted to human
rights challenges to European migration policy, one of the recommendations was that
Member States must refrain from any push-back measures, as such practices violate
the ECHR and also the CFR. This should be fostered by new EU legislation specifying
the conditions for the respect of human rights, such as the principle of non-refoule-
ment, during border control measures conducted by Member States.'*”

108  For more on the experiences of the EU Member States with migration, see E. Kuzelewska, A. Pie-
kutowska, The EU Member States’ Diverging Experiences and Policies on Refugees and the New
Pact on Migration and Asylum, ‘Bialostockie Studia Prawnicze’ 2021, no. 1, pp. 23-36.

109 J. Bast, F. von Harbou, J. Wessels, Human Rights Challenges, op. cit., p. 57.
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Unfortunately, the situation in Poland is not unique. Information on similar ac-
tions taking place at the borders of other countries appears regularly. Is it not the case
that the European Commission and other EU institutions continue to turn a blind
eye to the staggering violations of EU law, and even continue to finance police and
border operations in some of these countries? The measures taken by EU Member
States must be proportionate and the EU should control them. Proportionality means
balancing two interests: the interest of the European Union in security and the inter-
est of the individual in the preservation of his or her human rights. EU institutions
must not lose sight of the core values on which the EU is built when there is a security
threat. Hybrid war must never be allowed to destroy the democratic way of life in so-
ciety, but it is necessary to find other solutions that will help prevent security threats
and which at the same time will not be associated with the acceptance of disrespect
for the basic value of human dignity.
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The State of Emergency in Poland
as the Key to Curbing Unregulated Migration

Abstract: The purpose of this article is to analyse the Polish legislature’s activity during the state of
emergency in the field of curbing illegal migration. The thesis of the article states that the introduction
of the state of emergency on the Polish-Belarusian border facilitated the legal changes aimed at reducing
the scale of illegal migration on the border and their implementation. The proposed changes brought
about new solutions that provided, for example, for the obligation to immediately leave the territory of
Poland, issuance of a decision obliging a foreigner to return when he/she crossed or attempted to cross
the border illegally, or construction of a wall on the Polish-Belarusian border.
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Introduction

Since 2015, migratory pressure to EU countries has been subject to considerable
fluctuations.! Poland is also a participant in the changes in the global movement of
people, and since 2016 has become a country with a positive net migration rate.” In
addition to legal immigration (mostly economic), it is also experiencing illegal im-
migration, especially through the eastern border of Poland, which is also the external
border of the EU. This type of immigration is the least desirable, and to counteract it,

1 E. Kuzelewska, A. Piekutowska, The EU Member States’ Diverging Experiences and Policies on
Refugees and the New Pact on Migration and Asylum, ‘Bialostockie Studia Prawnicze’ 2021, no. 1,
pp- 28-31.

2 A. Adamczyk, (Nie)intencjonalna polityka migracyjna Polski, Poznan 2021, p. 209.
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a number of legal actions have been taken.’ Apart from the signed agreements, a state
of emergency, which according to Hans Kelsen’s concept of law belongs to the dy-
namic normative tools, has become a way to stop illegal migration.*

The purpose of this article is to analyse the legislature’s activity during the state
of emergency in the field of inhibiting illegal immigration. The article argues that in-
troducing a state of emergency on the Polish-Belarusian border facilitated the intro-
duction and implementation of legal changes aimed at reducing the scale of illegal
immigration at the border. The proposed changes were introduced within a short pe-
riod in violation of current national and international law. Given this thesis, it seems
justified to pose several research questions: what was the scale of the phenomenon of
illegal immigration at the section of the border with Belarus? What were the reasons
for introducing the state of emergency in Poland? What are the sources of emergency
powers in the state of emergency (models)? What legal solutions were introduced to
secure the border and reduce illegal immigration? The interdisciplinary approach to
the studied phenomenon has enforced the use of research methods characteristic for
legal sciences (the dogmatic method) and political science (the decision-making and
comparative method).

1. The state of emergency and legal models of emergency powers

A state of emergency is one of the states distinguished in the Constitution of
the Republic of Poland of 1997.° The features constituting a state of emergency in-
clude dangerous crises which 1) are real and unpredictable, 2) are urgent, making
the standard mode of decision-making impossible, 3) are temporary, 4) threaten the
territorial integrity of the state, security of citizens (their lives) and the proper func-
tioning of state institutions, 5) require the use of exceptional legal measures because
ordinary ones are insufficient, 6) affect the temporary suspension or restriction of
civil rights and freedoms, 7) change the powers of authorities towards increasing the

3 Prevention of illegal migration is the subject of Polish-Belarusian agreements (Agreement
between the Republic of Poland and the Republic of Belarus on Good Neighbourhood and
Friendly Cooperation, signed in Warsaw on 23 June 1992 (Journal of Laws 1993, No. 118, item
527); Agreement between the Government of the Republic of Poland and the Government of
the Republic of Belarus on Cooperation in Combating Crime, signed in Minsk on 8 December
2003 (Journal of Laws 2005, No. 125, item 1044)); and the Agreement between the European
Union and the Republic of Belarus on the Readmission of Persons Residing without Authori-
sation (Dz.U. UE L. 2020.181.3). More on legal definitions of irregular migration in the EU in
M. Trojanowska-Strzeboszewska, Nielegalna czy nieregularna imigracji? Analiza wyzwan defin-
icyjnych ze szczegdlnym uwzglednieniem polityki imigracyjnej UE, ‘Studia Europejskie’ 2020,
no. 3, pp. 145-164.

4 A. Greene, Permanent States of Emergency and the Rule of Law: Constitutions in an Age of Crisis,
Oxford 2018, pp. 68-69.

5 Constitution of the Republic of Poland of 2 April 1997 (Journal of Laws 1997, No. 78, item 483).
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powers of the executive, 8) force measures to restore the normal state as soon as pos-
sible and 9) are territorially localized - on the territory of the whole state or part of it.

Emergency powers can have their source in the constitution as well as in laws
and subordinate acts; we then call them the constitutional/legal model of emergency
powers. The most common source of emergency powers in this model is the constitu-
tion. It is in the constitution where the circumstances of the introduction of this state,
the types, duration and institutions responsible for their proclamation and the possi-
bility of the suspension of civil rights and freedoms are specified. In the legal model,
which also takes the form of the legislative model, the executive is equipped with spe-
cial powers granted to it by ordinary legislation. This model provides for the modi-
fication or supplementation of ordinary legislation.® In addition, in view of a crisis,
ordinary legislation may also be supplemented by other acts issued in that instance.
Their adoption is dictated by the fact that existing law cannot cope with the emer-
gency; therefore, emergency legislation is created, which may become a part of emer-
gency acts or ordinary legislation.” Compared to the constitutional model, this model
is flexible (it is easier to amend ordinary legislation than the constitution with regard
to a state of emergency). However, it has certain disadvantages which are related, for
example, to the possibility of a loss of control of the executive by the legislature and
the danger that legislation adopted during the state of emergency will become a part
of the standard legal system, thus perpetuating the changes adopted under the influ-
ence of the state of emergency and contributing to the institutionalization of a per-
manent state of emergency.® In the legal model, an interpretative model can also be
distinguished. In this model, no new law is created, nor is existing law modified; an
ad hoc interpretation of existing law in the context of the emergency is still made.’
Apart from the legal model, we can also distinguish the non-legal model, which is
based on the activities of unconstitutional authorities which go beyond the law to
protect the state and citizens. This activity must be publicly known, and after the ces-
sation of the state of emergency, society evaluates the decisions made."

Of the above-mentioned models, the one applied in Poland is the legislative
model, which involves the expansion of legal norms in a state of emergency. The ba-
sic acts referring to the state of emergency are the Constitution of the Republic of Po-

6 O. Gross, Chaos and Rules: Should Responses to Violent Crises Always Be Constitutional?, “The
Yale Law Journal’ 2003, vol. 112, no. 5, p. 1064.

7 Ibidem, p. 1065.

8 J. Ferejohn, P. Pasquino, The Law of the Exception: A Typology of Emergency Powers, ‘Interna-
tional Journal of Constitutional Law’ 2004, vol. 2, no. 2, p. 220.
O. Gross, Chaos..., op. cit., p. 1059.

10 O. Gross, E. Ni Aoldin, Law in Times of Crisis: Emergency Powers in Theory and Practice, Cam-
bridge 2006, p. 112.
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land and the Act on the State of Emergency."! Among the reasons for the introduction
of this state, these acts mention a threat to the constitutional system of the state and
the safety of citizens or public order, caused by acts of a terrorist nature or actions
in cyberspace which cannot be removed by ordinary constitutional measures.'* The
above-mentioned legal acts became the basis for the president of the Republic of Po-
land issuing a decree on introducing a state of emergency on the territory of a part of
the Podlaskie and Lubelskie voivodeships in 2021. Paragraph 1.1 stated that the state
of emergency is caused by ‘a particular threat to the security of citizens and public
order’ in connection with the situation on the Polish-Belarusian border.”* The justi-
fication of the request for the imposition of the state of emergency was cited as fol-
lows: 1) an increase in attempts to illegally cross the border, 2) actions taken by the
authorities of the Republic of Belarus to destabilize the situation on the border with
Poland, 3) a violation of the sense of security of people living in border areas, 4) more
effective protection of the border and 5) the need to use extraordinary measures, as
ordinary ones were not effective in the situation."

The state of emergency was introduced on 2 September 2021, for 30 days and
then extended for another 60 days.”” During the state of emergency, during a ses-
sion of the Polish Parliament (9 November 2021), Mariusz Kaminski informed the
Parliament that there were approximately 2,000-4,000 illegal immigrants in the Be-
larusian border area, and 15,000 in Belarus. In connection with this, he stated that
‘we will not allow Poland to become a helpless country [...] which will be a route

11 Constitution of the Republic..., op. cit., Arts. 228, 230, 231, 233; Act of 21 June 2002 on the State of
Emergency, Journal of Laws 2017, item 1928.

12 K. Prokop, Stany nadzwyczajne w Konstytucji Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997r.,
Bialystok 2005, pp. 76-90.

13 Ordinance of the President of the Republic of Poland of 2 September 2021 on the Introduction
of a State of Emergency in the Area of a Part of Podlaskie Province and a Part of Lubelskie Prov-
ince (Journal of Laws 2021, item 1612). The justification was publicly criticized by deputies rep-
resenting the Civic Coalition, Left and Poland 2050 factions. A. Szczesniak, Stan wyjatkowy
zostaje. Morawiecki: ‘Wprowadzamy go, zeby zapewnia¢ wolno$¢, Oko Press, 06.09.2021, https://
oko.press/stan-wyjatkowy-zostaje-morawiecki-wprowadzamy-go-zeby-zapewniac-wolnosc/
(05.12.2021). According to the Helsinki Foundation for Human Rights’ (HFHR) position on the
issue, the application of the state of emergency was disproportionate to the nature of the threat.
Of concern was the restriction of rights, including the public’s right to objective information.
Stanowisko HFPC w sprawie wprowadzenia stanu wyjatkowego, 2.09.2021, https://www.hthr.pl/
stanowisko-hfpc-w-sprawie-wprowadzenia-stanu-wyjatkowego/ (22.01.2022).

14  Justification of the Request to Introduce a State of Emergency in the Area of Part of the Pod-
laskie Province and Part of the Lubelskie Province, Warsaw, 2 September 2021, p. 1, https://
orka.sejm.gov.pl/Druki9ka.nsf/0/A3F1521EA5A80277C1258744004D7B0B/%24File/1512.pdf
(22.01.2022).

15  Ordinance of the President of the Republic of Poland of 1 October 2021 on the Extension of the
State of Emergency Introduced in the Area of a Part of Podlaskie Province and a Part of Lubelskie
Province, Journal of Laws 2021, item 1788.
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for smugglers, organized crime groups, enemies of our country [and] a route for il-
legal immigration’'®

2. Illegal border crossing

Due to the introduction of the state of emergency, access to parts of the Pod-
laskie and Lubelskie voivodeships was restricted. Thus, knowledge about the situa-
tion of foreigners on the border and the number of attempts to illegally cross it was
limited. It was based only on information provided by the Border Guard Service
(BGS), according to which there were 39,697 attempts to cross the border with Be-
larus illegally in 2021. This number was 300 times higher than in the previous year.
Most attempts were recorded in October 2021 (17,447)."” At the same time, it should
be noted that the number of attempts cannot be equated with the number of persons,
as the same immigrants may have made multiple attempts to cross the border. The
BGS statistics also state that at the external EU border in 2021, the total number of
apprehended foreigners amounted to 7,463 persons and was over 200% higher than
in the previous year. On the border with Belarus, 38.5% of the total number (2,877)
was apprehended, and this was an increase of 1.070% compared to 2020. (For com-
parison, the number of detainees on the border with Ukraine amounted to 3,712.)."8
The majority of those apprehended on the Polish-Belarusian border were citizens of
Iraq (1,557), Afghanistan (447) and Syria (272), who crossed the border outside the
crossing points.” It is worth noting that there was also an increase in the number of
apprehensions on an internal EU border, which shows that some immigrants crossed
the external EU border and were apprehended for illegally crossing or attempting
to cross an internal border. In this case, the biggest numbers of apprehensions oc-
curred at the border with Germany (1,134 third-country citizens), with citizens of
Iraq (453), Ukraine (191) and Syria (135) apprehended.?® On the other hand, German
data shows that in 2021, the Federal Police detected 11,228 foreigners who illegally
crossed the German border from Belarus via Poland.*!

16  Stenographic Report of the 41st Meeting of the Sejm of the Republic of Poland on 9 November
2021, https://orka2.sejm.gov.pl/StenoInter9.nst/0/E759260C92FA55C5C125878900001D34/%-
24File/41_a_ksiazka_bis.pdf (22.01.2022), p. 9.

17 E. Szczepanska, Nielegalne przekroczenia granicy z Bialorusig w 2021 r., https://www.strazgran-
iczna.pl/pl/aktualnosci/9689,Nielegalne-przekroczenia-granicy-z-Bialorusia-w-2021-r.html,
12.01.2022 (30.01.2022).

18  Informacja statystyczna za 2021 r., Straz Graniczna, Warszawa styczen 2022 1., s. 12, https://www.
strazgraniczna.pl/pl/granica/statystyki-sg/2206,Statystyki-SG.html (04.02.2022).

19  Ibidem,p.17.

20  Ibidem,p. 15.

21 Bundespolizei, Illegale Migration aus Belarus iiber Polen nach Deutschland: 11.228 Feststellungen
durch die Bundespolizei im Jahr 2021, 17.01.2022, https://www.bundespolizei.de/Web/DE/04Ak-
tuelles/01Meldungen/2021/10/pm_1_22_file.pdf?__blob=publicationFile&v=2 (04.02.2022).
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The high rate of attempted illegal border crossings was one of the major reasons
for the legal changes regarding migration in the second half of 2021. The adoption of
stricter legal solutions supported the introduction of the state of emergency. One of
the proposed changes was an amendment to the regulation on temporary suspension
or restriction of border traffic at certain border crossing points.” It entered into force
on 21 August 2021, i.e. ten days before the Council of Ministers submitted a proposal
to the president on the introduction of a state of emergency. The amendment of this
act, by adding paragraphs 2a and 2b to § 3, gave the basis to the admonition on the
obligation of persons who do not belong to the category of persons authorized to
cross the border, under § 3.2 of the Act, and who have appeared at a border crossing
point where border traffic has been suspended or restricted and outside the territorial
range of the border crossing point ($ 3.2b) to immediately leave Poland and go back
to the state border. Although this regulation does not expressis verbis refer to persons
seeking international protection, it still prevents them from crossing the Polish bor-
der with Russia, Belarus and Ukraine. In addition, foreigners who illegally cross the
border will not be able to apply for protection. The amendment, in the opinion of
Ombudsman Marcin Wigcek, is contrary to international law and violates the Refu-
gee Convention (Article 33), the EU Charter of Fundamental Rights (Article 18) and
Directive 2013/32/EU of the European Parliament and the Council. It is also incom-
patible with the Constitution of the Republic of Poland (Article 56(2)).* The amend-
ment of the above regulation was issued ex post to legalize the denial of entry to the
territory of the Republic of Poland for foreigners and their applications for interna-
tional protection. This concerned, inter alia, a group of immigrants camping in the
area of Usnarz Gérny and Grzybowszczyzna.

The next step in legalizing taking back foreigners who illegally crossed the bor-
der was an amendment to the Act on Foreigners and granting protection to foreign-
ers within the territory of the Republic of Poland. The President of Poland signed the
Act on 21 October 2021.** The justification for the amendments to the Acts states that
they are aimed at adapting the law to the current migration situation at the EU exter-
nal border. Attention was drawn to the need to streamline the proceedings on ille-

22 Ordinance of the Minister of Internal Affairs and Administration of 20 August 2021, amend-
ing the Ordinance on Temporary Suspension or Restriction of Border Traffic at Certain Border
Crossings, Journal of Laws 2021, item 1536. More on the legality of push-back in G. Baranowska,
Legalnos¢ i dopuszczalnoé¢ procedury push-back (wywdzek) i ocena rob ich legalizacji w Polsce,
(in:) W. Klaus (ed.), Poza prawem. prawna ocena dzialan panstwa polskiego w reakcji na kryzys
humanitarny na granicy polsko-bialoruskiej, Warsaw 2022, pp. 10-12.

23 Letter from RPO Marcin Wigcek to Mariusz Kaminski, Minister of Internal Affairs and Admin-
istration, Warsaw 25.08.2021, https://bip.brpo.gov.pl/sites/default/files/Wyst%C4%85pienie%20
RP0O%20d0%20MSWiA%2025.08.2021.pdf (20.12.2021).

24 Actof 14 October 2021 Amending the Act on Foreigners and Certain Other Acts (Journal of Laws
2021, item 1918).
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gal border crossings and ensure the internal security of the country in the face of the
abuse of refugee procedures by economic migrants who intend to continue their il-
legal migration.”® The amendment of the Act on Foreigners concerned extending the
circumstances for issuing a decision on obliging a foreigner to return in an instance
when the immigrant crossed or attempted to cross the border illegally. Circumstances
in which they were apprehended immediately after crossing the external EU border
in violation of the law (Article 303(1)(9)(a)) were to be an exception. In this case, the
commanding officer of the Border Guard with jurisdiction over the place where the
border was crossed draws up a report on the border crossing and issues a decision
on leaving Poland, which may be appealed against to the Commander-in-Chief of
the Border Guard (Article 303(b)(1)). The decision includes the obligation to leave
the Republic of Poland and the prohibition on re-entry into the territory of Poland
and other Schengen states, and specifies the period of its validity (from six months
to three years (Article 303(b)(3)). The above-mentioned decision may be appealed
against, but this does not suspend its execution (Article 303(b)(1)). The amendments
to the Act on Foreigners introduced during the state of emergency also concerned the
prerequisites for entering and keeping in the register the data of a foreigner whose
stay in Poland is undesirable. These were supplemented by an instance in which a for-
eigner can be issued a decision on crossing the border illegally with a ruling prohib-
iting re-entry into the territory of Poland and other Schengen states (Article 435(1)
(1)). This decision is a new institution introduced by the Act. It also results in data be-
ing sent to the Schengen Information System (Article 443(1)(1)(a)).

Apart from the Act on Foreigners, the Act on Granting Protection to Foreigners
within the territory of the Republic of Poland was also amended. It consisted in add-
ing a new circumstance under which an application for granting international pro-
tection shall be left without examination (Article 33(1)(a)). Apart from legal issues
(e.g. the lack of the applicant’s first and last name or country of origin), a situation
in which the application was submitted by a foreigner apprehended immediately af-
ter crossing the border in violation of the law was mentioned. This does not concern
a foreigner who meets the following conditions: 1) he/she came directly from a terri-
tory where his/her life or freedom was threatened by the danger of persecution or the
risk of serious harm, 2) he/she presented credible reasons for illegal entry into Poland
or 3) he/she applied for international protection immediately after crossing the bor-
der (Article 33(1)(a)).

The above amendments were evaluated for compliance with international and
domestic law. Opinions were expressed by the ombudsman, the Office of the United
Nations High Commissioner for Refugees in Poland, the Office for Democratic In-

25  Explanatory Memorandum to the Law on Amending the Law on Foreigners and the Law on
Granting Protection to Foreigners on the Territory of the Republic of Poland, Print No. 1507,
https://www.sejm.gov.pl/sejm9.nsf/druk xsp?nr=1507 (20.12.2021).

Bialystok Legal Studies 2023 vol. 28 no. 1 93
Biatostockie Studia Prawnicze



Anita Adamczyk

stitutions and Human Rights of the Organization for Security and Cooperation in
Europe, the Centre for Research, Studies and Legislation of the National Council of
Legal Advisers and representatives of non-governmental organizations.” In their
opinion, the proposed amendments violate the rights of foreigners to apply for inter-
national and national protection. They stand in contradiction to the Geneva Conven-
tion (Articles 31, 32(2) and 33), the Universal Declaration of Human Rights (Article
14(1)), the Charter of Fundamental Rights of the European Union (Articles 18 and
19(2)), the Treaty on the Functioning of the EU (Article 78), EU directives,” Regu-
lation (EC) No. 1987/2006 (Article 24) and the Constitution of the Republic of Po-
land (Article 56(2)). It is also worth noting that in the assessment made by Marek
Jaskowiak and Bartosz Pawlowski from the Bureau of Sejm Analyses of the Chancel-
lery of the Sejm of the Republic of Poland of 7 September 2021, some of the proposed
legal changes also raised concerns about their compatibility with international and
domestic law.*®

3. Protection of the state border against illegal migration

Reducing illegal migration and increasing the internal security of the country
and its citizens were also the reasons for amending the Law on State Border Protec-
tion, according to those in power. The need for modification was also dictated by
the ending of the period of the state of emergency and, thus, the extension of re-

26  Letter from RPO Marcin Wiacek to Speaker of the Senate of the Republic of Poland Tomasz
Grodzki, Warsaw 03.10.2021, https://bip.brpo.gov.pl/sites/default/files/2021-10/Opinia_RPO_
cudzoziemcy_3.10.2021.pdf (15.10.2021); Opinion of the Centre for Research, Studies and Leg-
islation of the National Council of Legal Advisors to the Draft Law on Amendments to the Law
on Foreigners and the Law on Granting Protection to Foreigners on the Territory of the Repub-
lic of Poland (Print No. 1507), Warsaw, 13 September 2021, http://obsil.kirp.pl/wp-content/
uploads/2021/09/Opinia-z-13.09.2021-ustawa-o-cudzoziemcach.pdf ~ (22.12.2021); UNHCR
Comments to the Draft Law on Amendments to the Law on Foreigners and the Law on Granting
Protection to Foreigners on the Territory of the Republic of Poland, 13 September 2021, https://
www.unhcr.org/pl/wp-content/uploads/sites/22/2021/10/Uwagi-UNHCR-do-projektu-ustawy_
PL.pdf (22.12.2021).

27  Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying
down standards for the reception of applicants for international protection (recast) (Dz.U. UE L
2013.180.6); Directive 2008/115/EC of the European Parliament and of the Council of 16 Decem-
ber 2008 on common standards and procedures in Member States for returning illegally staying
third-country nationals (Dz.U. UE L 2008.348.98).

28 M. Jaskowiak, B. Pawlowski, Opinion on the Compatibility with International Law and European
Union Law of the Governmental Bill on Amending the Act on Foreigners and the Act on Grant-
ing Protection to Foreigners on the Territory of the Republic of Poland (Print No. 1507), Warsaw,
7 September 2021, https://www.sejm.gov.pl/sejm9.nsf/opinieBAS.xsp?nr=1507 (15.12.2021).
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lated restrictions in Poland.” The importance of this issue is demonstrated by the
fact that on 17 November 2021, the Polish Parliament passed a resolution of solidar-
ity for the protection of Polish borders.”® This act expressed gratitude to the Border
Guard, the Police, the soldiers of the Polish Army, the Territorial Defence Forces and
representatives of other units for their dedicated service in protecting territorial in-
tegrity. Gratitude was also expressed to the local community for their support of the
above-mentioned services and their humanitarian assistance to the ‘victims of the
crisis. Following the resolution, President Andrzej Duda signed the bill amending the
Act on the Protection of the State Border and Some Other Acts.” In the justification
of the bill, the legislator, referring to the high number of attempts to illegally cross the
border, incidents provoked by the Belarusian border services, considered it necessary
to increase the effectiveness of BGS actions. To this end, he introduced restrictions
on staying in the area adjacent to the state border. The decision in this matter was en-
trusted to the minister in charge of internal affairs (after consultation with the Com-
mander-in-Chief of the Border Guard), who, based on an ordinance, determines the
area and duration of the ban (Article 12(a)(1,2)). The act provides for a number of ex-
ceptions for the categories of persons listed in Article 12(b). In addition, persons who
are not listed in Article 12(b) and who are present in the prohibited area may face ar-
rest or a fine (Article 18(d)).

The Act of 17 November 2021 also amended the Act on Border Guards. New
legal solutions extended the catalogue of direct coercive measures at the disposal of
Border Guard officers to include the spraying of incapacitating substances (Article
23(1)). Access to such a measure is supposed to increase ‘the safety of the Border
Guard officer in confrontation with an aggressive person who does not obey orders
issued on the basis of the law and enables their incapacitation’® In the opinion of
the Legislative Bureau of the Senate, the discussed amendments to the Act should be
deemed unconstitutional due to the defective mode of their enactment (lack of com-
pliance with Article 123(1) of the Constitution of the Republic of Poland). Moreover,
Article 12(a)(1,2) of the Act on the Protection of the State Border (contrary to Arti-
cle 52(1) in connection with Articles 31(3), 52(3) and Article 92 of the Polish Con-
stitution) and Article 18(d) of the Act (contrary to Article 42(1) in connection with

29 M. Nowicki, President of the Board of the Helsinki Foundation for Human Rights, Warsaw, 22 No-
vember 2021, https://www.hthr.pl/wp-content/uploads/2021/11/nowelizacja-ustawy-o-ochro-
nie-granicy.pdf (18.12.2021).

30  Resolution of the Sejm of the Republic of Poland on 17 November 2021 on Solidarity in the Pro-
tection of Polish Borders (Polish Monitor 2021, item 1129).

31  Act of 17 November 2021 Amending the Act on State Border Protection and Some Other Acts
(Journal of Laws 2021, item 2191).

32 Justification of the Government’s Draft Law on Amending the Law on State Border Security and
Some Other Laws (Print no. 1754), p. 3, https://www.sejm.gov.pl/sejm9.nsf/druk xsp?nr=1754
(22.01.2022).
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Article 31(3) of the Polish Constitution) were deemed unconstitutional.*® The om-
budsman and the Helsinki Foundation for Human Rights have also raised objections
to the amendment of the Act.**

Counteracting illegal immigration on the Polish-Belarusian border was also
supported by non-legal actions aimed at sealing the border. For this purpose, at the
beginning of July 2021, the construction of a temporary fence with entanglements in
the form of a spiral fence began. An additional 123,891 metres of fence was placed in
the border strip in September.* Joint patrols of BGS officers and Polish Army soldiers
started to take place at the border. The Territorial Defence Forces were also involved
in border protection. These efforts, however, proved ineffective, and therefore it was
decided to build a wall on the border, which in Mariusz Kaminski’s opinion is to be
a symbol of ‘the determination of the Polish state to limit mass illegal migration into
our country.*

The announcement of changes in the protection of Poland’s eastern border was
made by Minister of Interior and Administration Mariusz Kaminski at a meeting of
the Polish Parliament on 30 September 2021. In November 2021, the president of Po-
land signed the relevant law.*’ Its purpose is to define the principles of preparation
and implementation of border security construction. It is also intended to ensure the
speed and efficiency of the planned investment. According to Article 4(1) of the Act,
the investor of this project is the Commander-in-Chief of the Border Guard, who
cooperates in this regard with the Team for the Preparation and Implementation of
Border Security and the Plenipotentiary for the Preparation and Implementation of
State Border Security. The team was given two tasks, namely to support the Com-
mander-in-Chief of the Border Guard and to monitor and evaluate the implementa-
tion of the investment at the border (Article 5(1)). These were further detailed in § 2
of Regulation No. 256 of the prime minister.*®

33 P. Magda, Opinion on the Law on Amendments to the Law on State Border Protection and Some
Other Laws (Print No. 569), Legislative Bureau of the Chancellery of the Senate of the Repub-
lic of Poland, Warsaw, 22 November 2021, https://www.senat.gov.pl/gfx/senat/pl/senateksper-
tyzy/6124/plik/5690.pdf (30.12.2021).

34 M. Nowicki, President of the Board..., op. cit.; Letter from RPO Marcin Wiacek to Speaker of the
Senate of the Republic of Poland Tomasz Grodzki, Warsaw, 22.11.2021, https://bip.brpo.gov.pl/
sites/default/files/2021-11/Do_Senatu_granica_panstwowa_22.11.2021.pdf (22.12.2021).

35  Justification of the Draft Law on the Construction of State Border Security (Print No. 1657), p. 2,
https://www.sejm.gov.pl/sejm9.nsf/druk xsp?nr=1657 (22.12.2021).

36 Minister Mariusz Kaminski Presented Details of the Construction of a Dam on the Border with
Belarus, 04.11.2021, https://www.gov.pl/web/mswia/minister-mariusz-kaminski-przedstaw-
il-szczegoly-dotyczace-budowy-zapory-na-granicy-z-bialorusia (22.12.2021).

37 Act of 29 October 2021 on the Construction of State Border Security (Journal of Laws 2021, item
1992).

38  Order No. 256 of the Prime Minister dated 9 November 2021 on the Team for Preparation and
Implementation of State Border Security (Polish Monitor 2021, item 1042).
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The team consisted of six ministers (or their authorized secretaries or undersec-
retaries of state) responsible for internal affairs, construction, budget, the environ-
ment, rural development and national defence. Apart from them, the BGS* and other
institutions* have their own representatives. The Podlaskie and Lublin voivodes (or
authorized deputies), the Plenipotentiary for the Preparation and Implementation of
State Border Security and other persons invited by the team chairman were also ap-
pointed to the team (Article 5(2)). In addition to the above team, the institution of
a Plenipotentiary for the Preparation and Implementation of State Border Security
was created by law. The Commander-in-Chief of the Border Guard appoints them
with the consent of the minister in charge of internal affairs. The plenipotentiary is
entitled to undertake the tasks assigned to them (Article 4(3)) on behalf of the Com-
mander-in-Chief. Within the scope of his/her activity, he/she can cooperate with
public authorities, legal persons with State Treasury shareholding, state legal persons,
non-governmental organisations and other entities (Article 4(5)).

In order to facilitate the planned investment, exemptions have been made from
certain provisions,* including the Public Procurement Law (Article 9(1)), and the
issue of the expropriation of property has been regulated (Article 11). The legislator,
guided by the needs of the investment, has also provided for the possibility of 1) im-
posing a ban on staying in a specific area no wider than 200 m from the state border-
line and 2) issuing a permit for a temporary stay in that area in particularly justified
situations. In the first case, the decision is made by the voivode in charge of the loca-
tion of the investment, at the request of or after consultation with the chief of the BGS
unit in charge of the location (Article 8(1)). Only owners or holders of real estate lo-
cated in the area are excluded from this if they use it in accordance with its intended
purpose (Article 8(2)). In the second case, the decision belongs to the commander of
the BGS branch competent for the location of the investment (Article 8(3)). The solu-
tions proposed in the act raised doubts in the ombudsman, who is concerned about
the means of its implementation.*

39  They include the Deputy Commander-in-Chief of the Border Guard and the Commander of the
Podlaskie and Nadbuzanski Branch of the Border Guard or their deputies.

40  Among them are the President of the General Prosecutor’s Office of the Republic of Poland or
a deputy authorized by them, the General Director of Environmental Protection, the Chief Geod-
esist of the Country and the Head of the Central Anti-Corruption Bureau or deputies authorized
by them.

41 Including the Construction Law, the Water Law, the Environmental Protection Law and the
regulations on providing access to information about the environment, the Geodetic and Car-
tographic Law, the regulations on spatial planning and development, the regulations on the pro-
tection of agricultural and forest land and the environment, the regulations on railroad transport
and the regulations on special principles of preparing and implementing investments in the field
of public roads (Article 6(1)).

42 Letter from RPO Marcin Wigcek to Speaker of the Senate of the Republic of Poland Tomasz
Grodzki, Warsaw 20.10.2021, https://bip.brpo.gov.pl/sites/default/files/2021-10/Do_Marszalka_
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As aresult of the above law, on 4 January 2022 agreements on the construction of
security facilities on the Polish-Belarusian border were signed. The total amount for
the investment has been estimated at PLN 1,233,000,000* (the justification to the Act
reports PLN 1,615,000,000 coming from the state budget).* The planned investment
was to be completed within 180 days, i.e. by the end of the first half of 2022.

Conclusions

The introduction of a state of emergency on the Polish-Belarusian border was
triggered, among other things, by an increase in the number of attempts to illegally
cross the border, which was related to the implementation of the constitutional ob-
ligation of those in power to protect the security of the state. The declaration of this
state in some parts of the country resulted in adopting new legal solutions which aim
at driving out immigrants who illegally crossed the border from Poland. In addition,
the background of the changes was to strengthen border security. The above objec-
tives were achieved by introducing new solutions, which provided, for example, 1) an
instruction on the obligation to immediately leave the territory of Poland, 2) issuing
a decision obliging a foreigner to return when he/she crossed or attempted to cross
the border illegally, 3) issuing a decision on leaving Poland, 4) extending the scope of
grounds under which an application for international protection is left without exam-
ination, 5) the possibility of introducing restrictions on staying in the area adjacent
to the state border, 6) extending the scope of means of direct coercion at the disposal
of BGS officers and 7) building a wall on the Polish-Belarusian border. It should be
noted that the proposed legal solutions are not temporary, as is the case in excep-
tional situations. They have become a permanent element of the Polish legal system.
Therefore one may wonder whether they were introduced to restore the normal sit-
uation as soon as possible and whether the state of emergency has become a tool for
tightening the rights of foreigners, especially those crossing the border illegally.

Senatu_zabezpieczenie_granicy_20.10.2021.pdf (02.12.2021).

43 Straz Graniczna podpisala umowy dotyczace budowy zapory na granicy polsko-bialoruskiej,
04.01.2022,  https://www.gov.pl/web/mswia/straz-graniczna-podpisala-umowy-dotyczace-bu-
dowy-zapory-na-granicy-polsko-bialoruskiej (16.01.2022).

44  Regulatory Impact Assessment, Justification to the Bill, Warsaw, 12 October 2021, p. 6, https://
orka.sejm.gov.pl/Druki9ka.nsf/0/87A320926 EF10C1DC125876 C0O06DCA9E/%24File/1657.pdf
(16.01.2022).
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Abstract: The crisis on the Polish-Belarusian border resulting in the unregulated migration of
foreigners into the territory of Poland was inspired and supported by the Belarusian regime and was
aimed at destabilizing the situation in the region. Poland was therefore forced to take action to protect
the national border, which is also the external border of the European Union. However, some of the legal
solutions that were adopted raise questions about their legality.
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Introduction

The migration of populations is a phenomenon known on all continents and
taking place in all periods of history. Migration is triggered by economic and polit-
ical crises, armed conflicts, and natural or other disasters. Migration can take place
in a smooth manner, with a country welcoming migrants by creating conditions for
residence or even assimilation and admitting foreigners to the labour market. How-
ever, there are situations where there are attempts to illegally cross a border, often on
a mass scale. Such phenomena lead to migration crises. In modern Europe, the larg-
est such crisis occurred in 2015, when more than 2 million third-country nationals
were reported to have entered EU Member States illegally.'! The people who came to

1 420,540 in 2011, 394,060 in 2012, 394,855 in 2013, 606,850 in 2014, 2,085,465 in 2015, 924,033
in 2016, 563,825 in 2017, 572,195 in 2018, 627,900 in 2019, and 557,455 in 2020. Data accord-
ing to Eurostat, https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=migr_eipre&lang=en
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Europe were mainly from Syria, Afghanistan, Iran, and other Middle Eastern and
African countries. The reasons for the increased migration were unstable political
and economic situations and warfare. The migration crisis of 2015 also had its conse-
quences in Poland and contributed to Poland’s violation of the principles of the Com-
mon European Asylum Policy by not fulfilling the country’s relocation obligations.?
The migration crisis that hit Poland in 2021 took a slightly different form.

The purpose of this paper is to present selected aspects of the migration crisis on
the Polish-Belarusian border. The paper indicates the actions taken by Poland to ad-
dress the problem and presents an assessment of the legal measures taken, mainly in
the context of the push-back practice and the restrictions on freedom of movement
that were imposed. The author will focus on the issue of assessing the legality of the
adopted solutions. The study mainly uses the dogmatic and legal method and the de-
scriptive method, in particular the sources of law existing in this area and the schol-
arly publications on this problem, which are few due to it having occurred recently.

1. The actions taken by Poland to solve the migration crisis
on the Polish-Belarusian border

In 2015, Jaroszewicz and Kindler indicated that unregulated migration from
Ukraine and Belarus could pose a serious challenge for EU Member States that share
national borders with those countries.’ This is what happened on the Polish border
with Belarus, as well as on the borders of Lithuania and Latvia with that country.
Until April 2021, the number of people trying to enter the European Union via the
so-called Eastern Borders Route, which includes Lithuania, Latvia, and Poland, was
about 100 per month. In July 2021, the number exceeded 3,000.* This event was sur-
prising because the main migration routes existing at the time did not run from Be-
larus to Poland.> Lukashenko’s regime artificially created migratory pressure on the
Polish-Belarusian border, which is also the external border of the EU, in response

(02.03.2022). For more on migration, see E. Karska, Kilka uwag o uchodzstwie jako zagadnieniu
prawnym, (in:) E. Karska (ed.), Uchodzstwo XXI wieku z perspektywy prawa migdzynarodowego,
unijnego i krajowego, Warsaw 2020, pp. 9-21; E. Karska, Stowo wstepne, (in:) E. Karska (ed.),
Uchodzcy. Aktualne zagadnienia prawa i praktyki, Warsaw 2017, pp. 7-10.

2 M. Zdanowicz, Poland’s Stance on the Refugee and Migration Crisis in the European Union,
‘Bialostockie Studia Prawnicze’ 2021, vol. 26, no. 1, p. 85ff.

3 M. Jaroszewicz, M. Kindler, Irregular Migration from Ukraine and Belarus to the EU: A Risk
Analysis Study, CMR Working Paper 80/138, April 2015, p. 30.

4 Grupa Granica, Kryzys humanitarny na pograniczu polsko-bialoruskim, p. 5, https://www.gru-
pagranica.pl/files/Raport-GG-Kryzys-humanitarny-napograniczu-polsko-bialoruskim.pdf
(02.03.2022).

5 For more, see https://pl.wikipedia.org/wiki/Kryzys_migracyjny_w_Europie (accessed 22 August
2022).
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to the sanctions imposed on Belarus in connection with the rigged presidential elec-
tions and mass persecution of the opposition.® At the same time, this crisis part of
a hybrid operation conducted by the Belarusian secret services, was to be a test of the
condition and defense readiness of NATO’s eastern flank and was intended to weaken
the EU’s international authority. Lukashenko brought migrants, for a fee, via the so-
called ‘tourist offices. The economic gains from this precedent were important, albeit
secondary to the political intention.” As early as 5 July 2020, the European Council
president, Charles Michel, condemned the Belarusian authorities for all attempts to
instrumentalize illegal migration in order to put pressure on EU Member States.® Ac-
cording to the Ministry of the Interior and Administration, 2,100 people attempted
to illegally cross the Polish-Belarusian border in August. Out of this number, the
Border Guard prevented 1,342 attempted border crossings, and 758 foreigners were
detained and placed in closed refugee centres run by the Border Guard. From the
start of July until 17 August 2021, 380 foreigners were transferred from the territory
of Poland (including to their countries of origin).” In that period, the NGO Grupa
Granica reported that on 8 August a group of Afghans was trapped on the Polish-Be-
larusian border in Usnarz Gérny and then, on 20 August, was pushed by Polish Bor-
der Guard officers to the Belarusian side of the border.'’ There were many more such
incidents during this crisis.

On 20 August, the Minister of the Interior and Administration issued a regula-
tion, on the basis of which persons not authorized to enter the territory of the Repub-
lic of Poland would be instructed to immediately leave the territory of the Republic of
Poland and would be returned to the national border (§ 1 of the regulation)." Then
on 2 September, the president of Poland issued a regulation on the basis of which
a state of emergency was introduced in parts of the Podlaskie and Lubelskie prov-

6 Rozporzadzenie wykonawcze Rady (UE) 2021/997 z dnia 21 czerwca 2021 r. w sprawie wykona-
nia art. 8a ust. 1 rozporzadzenia (WE) nr 765/2006 dotyczacego srodkéw ograniczajacych wobec
Bialorusi, OJ L 2191, 21.06.2021, pp. 3-44.

7 B. Fraszka: Sytuacja na granicy polsko-bialoruskiej: przyczyny, aspekt geopolityczny, narracje,
https://warsawinstitute.org/pl/sytuacja-na-granicy-polsko-bialoruskiej-przyczyny-aspekt-geo-
polityczny-narracje/ (22.08.2022).

8 Remarks by President Charles Michel on his arrival in Vilnius, https://www.consilium.europa.eu/
pl/press/press-releases/2021/07/05/remarks-by-president-charles-michel-upon-his-arrival-to-
vilnius/ (02.03.2022).

9 https://www.gov.pl/web/mswia/dzialania-polskich-sluzb-na-granicy-polsko-bialoruskiej
(03.03.2022).

10  Grupa Granica, Kryzys humanitarny... op. cit., p. 5. Grupa Granica is a social movement formed
in connection with the events that took place in the Polish-Belarusian borderland.

11 Regulation of the Minister of the Interior and Administration of 20 August 2021 amending the
regulation on temporary suspension or limitation of the border traffic at certain border crossings
(Journal of Laws of 2021, item 1536).
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inces for 30 days (§ 1 of the regulation).'”? The regulation introduced restrictions on
human and civil liberties and rights, including suspension of the freedom of assembly
and the freedom of mass events, prohibition from staying in the area covered by the
state of emergency for a specified period of time, and restriction of access to public
information concerning activities carried out in the area covered by the state of emer-
gency (§ 2 of the regulation). On 2 October, the state of emergency was extended for
another 60 days."”

On 17 November 2021, the Parliament adopted a law on the basis of which
a temporary ban on staying in a certain area in the border zone adjacent to the state
border could be imposed (Article 1(1)).'* Based on the amended law, the Minister of
the Interior and Administration issued a regulation on 30 November 2021 on the im-
position of a temporary ban on staying in a specific area in the border zone adjacent
to the national border with the Republic of Belarus.® A temporary ban on staying
in a specified area in this border zone was imposed for the period from 1 December
2021 to 1 March 2022 (§ 1(1) of the regulation). The area referred to in the regulation
included the precincts specified in the list set out in an annex to the regulation, which
included 115 localities in the Podlaskie province and 68 in the Lubelskie province.
The restrictions in this area were extended pursuant to the Regulation of the Minister
of Interior and Administration of 28 February 2022 on the imposition of a temporary
ban on staying in a specified area in the border zone adjacent to the national border
with the Republic of Belarus for the period from 2 March 2022 to 30 June 2022 (§ 1(1)
of the regulation).'®

It was obvious from the beginning that the Belarusian government was using
migrants to destabilize the situation in the region. The European Council, at its meet-
ing on 16 October 2021, strongly condemned the instrumental treatment of migrants
and refugees by the Belarusian regime and the resulting humanitarian crisis. The
European Council called in particular for effective protection of the EU’s external

12 Regulation of the President of the Republic of Poland of 2 September 2021 on the imposition of
a state of emergency in the area of a part of the Podlaskie province and a part of the Lubelskie
province (Journal of Laws of 2021, item 1612).

13 Regulation of the President of the Republic of Poland of 1 October 2021 on the extension of a state
of emergency imposed in the area of a part of the Podlaskie province and a part of the Lubelskie
province (Journal of Laws of 2021, item 1788).

14 Act of 17 November 2021, Amending the Act on the Protection of the National Border and Cer-
tain Other Acts (Journal of Laws of 2021, item 2191).

15  Regulation of the Minister of the Interior and Administration of 30 November 2021 on the impo-
sition of a temporary ban on staying in a specific area in the border zone adjacent to the national
border with the Republic of Belarus (Journal of Laws of 2021, item 2193).

16  Regulation of the Minister of Interior and Administration of 28 February 2022 on the imposition
of a temporary ban on staying in a specific area in the border zone adjacent to the national border
with the Republic of Belarus (Journal of Laws of 2022, item 488).
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borders, combating smuggling and trafficking in human beings, and supporting the
return of migrants from Belarus (item 21 of the conclusions)."”

Also, in its resolution of 7 October 2021, the European Parliament expressed
strong solidarity with Lithuania, Poland, and Latvia, as well as other EU Member
States targeted by the Belarusian regime, and strongly condemned the Lukashenko
regime for using people instrumentally for political purposes. In addition, the Parlia-
ment stressed that the Belarusian state’s support for illegal crossing of the EU’s exter-
nal border, combined with a disinformation campaign, was a form of hybrid war to
intimidate and destabilize the EU."®

2. An attempt to legalize the push-back practice

The first adopted act that provided the basis for the implementation of the push-
back practice in Poland was the Regulation of the Minister of the Interior and Ad-
ministration." It provided the possibility to return persons not authorized to enter
the territory of the Republic of Poland to the national border (§ 1 of the Regulation).
In addition, the Act of 14 October 2021, commonly referred to as the ‘Deportation
Act], gave the commanding officer of the Border Guard the power to issue a decision
on the departure from the territory of the Republic of Poland of an alien who has ille-
gally crossed the border (Article 1(3)).° This in turn results in returning foreigners to
the territory of Belarus.

The adoption of these acts and the actions taken by the Border Guard to turn
back aliens raise questions about the legality of the push-back practice. According to
Baranowska, ‘the term push-back is used to describe the unlawful international prac-
tice of actually sending people back to the country from the territory of which they
crossed the border (usually illegally) without giving them an opportunity to apply for
refugee status and without initiating other administrative procedures against them,
including return procedures’*

In their published report, the Helsinki Foundation for Human Rights empha-
sizes that the regulation should be considered inconsistent with both international
and EU law. The Schengen Borders Code states that in the event of the disclosure

17 European Council Meeting (16 December 2021) - Conclusions, Brussels, 16 December 2021,
EUCO 22/21, item 21.

18  European Parliament resolution of 7 October 2021 on the situation in Belarus after one year of
protests and their violent repression (2021/2881(RSP)), item 16.

19  Regulation of the Minister of the Interior, 20 August 2021, op. cit.

20 Actof 14 October 2021, Amending the Act on Aliens and Certain Other Laws (Journal of Laws of
2021, item 1918).

21 K. Baranowska, Legalno$¢ i dopuszczalnos¢ procedury push-back (wywoézek) i ocena préb ich le-
galizowania w Polsce, (in:) W. Klaus (ed.), Poza prawem. Prawna ocena dziatan panstwa polskiego
w reakcji na kryzys humanitarny na granicy polsko-bialoruskiej, Warsaw 2021, p. 10.
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of an illegal crossing of the border by a foreigner outside the border crossing point,
appropriate administrative proceedings should be implemented against him or her,
aimed at obliging him or her to return in accordance with the guarantees provided
for in Directive 2008/115/EC. In this case, the foreigner has the option of submitting
an application for international protection, which should result in suspension, dis-
continuation or withdrawal from the proceedings initiated, or acceptance of the ap-
plication from the foreigner and allowing them to enter Poland to participate in the
refugee procedure.”

The Convention Relating to the Status of Refugees, in Article 33, contains the
principle of non-refoulement, according to which a country may not expel or return
refugees to territories where their lives or freedoms would be threatened.” Individu-
als were usually turned around at night, at low temperatures, in difficult terrain con-
ditions, often in forests. This procedure was followed despite the fact that Belarusian
officials did not allow foreigners to move back into the country from the border, so
that they could seek a safe return to their country of origin; foreigners were forced
to make further attempts to cross the border. Violence or threats of death have been
used on many occasions. The Border Guard returns persons without an analysis of
the individual situations of the aliens, which violates the aforementioned principle.
In addition, the aliens do not have the option to apply for international protection.

Hungary followed a similar practice during the 2015 migration crisis. The Court
of Justice ruled that Hungary had failed in its obligation to ensure effective access
to the international protection procedure because third-country nationals seeking
to use the international protection procedure at the Serbian-Hungarian border were
faced with an almost total impossibility to apply.**

The European Court of Human Rights, in similar situations, also found Poland
to have violated the European Convention on Human Rights when people arriving
from Belarus were not allowed to apply for international protection.” The Polish
Commissioner for Human Rights also emphasized that any person who, while stay-
ing at the border of the Republic of Poland, notifies a Border Guard officer carrying
out any official activities against him or her of his or her intention to cross the border
in order to apply for international protection in Poland should be admitted to Poland,

22 K. Czarnota, M. Gorczynska, Gdzie prawo nie sigga. Raport Helsinskiej Fundacji Praw Czlow-
ieka z monitoringu sytuacji na polsko-biatoruskiej granicy, https://www.hfhr.pl/wp-content/up-
loads/2022/06/Raport_Gdzie_Prawo_Nie_Siega-HFPC-30062022.pdf, str. 33 (22.08.2022).

23 Convention relating to the status of refugees, made at Geneva on 28 July 1951 (Journal of Laws of
1991, no. 119, item 515).

24 Judgment of the Court (Grand Chamber) of 17 December 2020 on the case of European Commis-
sion v. Hungary, C 808/18.

25  Judgment of ECtHR of 23 July 2020, on the case of M.K. and others v. Poland, application nos.
40503/17, 42902/17, and 43643/17; Also Case of D.A. and others v. Poland, application no.
51246/17 Judgment of 8 July 2021.
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and the Border Guard officer is obliged to accept an appropriate application from that
person.”

A group of foreigners who were returned to the Polish-Belarusian border in the
summer of 2021 submitted a complaint to the European Court of Human Rights,
which decided to apply interim measures in the cases of Amiri and others v. Po-
land (application no. 42120/21) and Ahmed and others v. Latvia (application no.
42165/21). The Court called on the Polish and Latvian authorities to provide all the
applicants with food, water, clothing, adequate medical care, and, if possible, tempo-
rary shelter.”

Baranowska points out that the push-back practice is also a violation of EU law,
in particular the so-called Procedural Directive (2013/32/EU). According to its pro-
visions, applicants for international protection must be allowed to remain in an EU
Member State for the entire duration of the proceedings in their case. This directive
provides for a simplified and expedited procedure but does not allow the application
to be left unprocessed in any situation.”® Péttorak also stresses that according to in-
ternational law, EU law, and national law that is binding to Poland, an application for
international protection cannot be refused. This means that any person who, while
staying at the border of the Republic of Poland, notifies a Border Guard officer car-
rying out any official activities against him or her of his or her intention to cross the
border in order to apply for international protection in Poland, should be admitted to
Poland, and the Border Guard officer is obliged to accept an appropriate application
from that person.?”

3. Restrictions on freedom of movement

Actions taken by the Polish government, which are reasonable from the point
of view of protection of its national border and the country’s security, may raise
questions about the legality of certain restrictions, including those concerning the
freedom of movement. The president of the Republic of Poland, in § 2(4) of the
Regulation of 2 September 2021, introduces “a prohibition on staying at specified
times in designated places, structures, and areas located in the area covered by the
state of emergency”. This restriction was extended by legislation adopted later. In
imposing a state of emergency, the president of the Republic of Poland invoked Ar-

26  https://bip.brpo.gov.pl/pl/content/rpo-nieprzyjmowanie-wnioskow-o-ochrone-miedzynarodo-
wa-w-strefie-przygranicznej-naruszenie (12.30. 2022). See also Amnesty International, Sytuacja
w Usnarzu Gornym. Raport z wizyty w dniu 24.08.2021.

27  ECHR 244 (2021), 25.08.2021; Court indicates interim measures in respect of Iraqi and Afghan
nationals at Belarusian border with Latvia and Poland.

28 K. Baranowska, Legalnos¢..., op. cit., p. 10.

29 M. Péltorak, Czy mozna odmoéwié przyjecia wniosku o ochrone migedzynarodows i kiedy uznaje
sie go za ztozony? (in:) W. Klaus, ed., Poza prawem..., op. cit., p. 5.
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ticle 230(1) of the Constitution and Article 3 of the Act of 21 June 2002 on the State
of Emergency.”

According to Article 230(1) of the Constitution, the imposition of a state of
emergency is allowed only in the event of a threat to the constitutional system of
the state, the security of its citizens or to law and order. In addition, the imposition
of a state of emergency is only permissible in situations of special danger if ordinary
constitutional measures are insufficient (Article 228(1)). Both of these circumstances
must occur together. According to Article 230(1 and 2) of the Constitution, a state
of emergency may be imposed once for a period not exceeding 90 days and then ex-
tended only once for a period of 60 days. On the other hand, the Minister of the Inte-
rior and Administration, when introducing a temporary ban on staying in a specified
area in the border zone adjacent to the national border with the Republic of Belarus,
invoked Article 12a(2) of the Act of 12 October 1990 on the Protection of the Na-
tional Border.

The introduction of restrictions on rights and freedoms has raised far-reaching
concerns about the legality of such laws. In a cassation procedure to the Supreme
Court, the Ombudsman has appealed against the lower court’s verdict convincing
journalists for violating the ban on staying in the area covered by the state of emer-
gency. In the grounds of the judgment, the Supreme Court emphasized that the presi-
dent, in the Regulation of 2 September 2021 which introduced the state of emergency,
also introduced restrictions on rights and freedoms, including “the prohibition
against staying at specified times in designated places, structures, and areas located in
the area covered by the state of emergency”. Therefore, there was an authorization to
identify the specific circumstances in which the restriction of the freedom to stay in
specific places was to occur.”

According to Article 92 of the Polish Constitution, regulations are issued by the
authorities indicated in the Constitution on the basis of a specific authorization con-
tained in the law and for the purpose of its implementation. The authorization should
specify the authority competent to issue the regulation, as well as the scope of the
matters delegated to be regulated and the guidelines for the content of the regula-
tion, and the authority authorized to issue the regulation may not delegate its pow-
ers to another authority. A regulation is therefore required to 1) be based on a clear,
detailed, and not presumptive authorization; 2) be within the scope of the authoriza-
tion and within the limits of the authorization granted by the legislator and intended
to implement the law as to the object and content of the normalized relations; and
3) have content that is not contradictory to the norms of the Constitution and to the

30  Constitution of the Republic of Poland of 2 April 1997 (Journal of Laws of 1997, no. 78, item 483,
as amended); Act of 21 June 2002 on the State of Emergency (Journal of Laws of 2002, no. 117,
item 985).

31  Judgment of the Supreme Court of 18 January 2022, Ref. IKK 171/21, p. 10.

110 Bialystok Legal Studies 2023 vol. 28 no. 1
Biatostockie Studia Prawnicze



The Migration Crisis on the Polish-Belarusian Border

law on the basis of which it was issued, as well as of all applicable laws that directly or
indirectly regulate the matter subject to the regulation. Violation of even one of these
conditions renders the regulation inconsistent with the Act and thus cannot be the
source of obligation to the citizens, and consequently cannot constitute the basis fo
punishment for failure to comply with that obligation.*

The Council of Ministers, in the Regulation of 2 September 2021, defined the
scope of the restrictions by, among other things, prohibiting people from staying in
the area covered by a state of emergency, effective 24 hours a day, in the area where
the state of emergency has been imposed (§ 1(1)(4) and § 1(2) of the Regulation of
the Council of Ministers).** In the grounds of its judgment, the Supreme Court em-
phasized that the restrictions imposed by the Regulation of the Council of Ministers
are of a general nature (with some exceptions) and are applicable at all times and in
the entire area where the state of emergency is in force. The Court agreed with the
opinion of the Commissioner for Human Rights that there is no justification for
imposing a ban that is blanket and complete in terms of time on the exercise of the
freedom of movement in the area covered by, and during, the state of emergency.
Accordingly, in the opinion of the Supreme Court, the Regulation of the Council of
Ministers of 2 September 2021, to the extent that it imposes a prohibition, unlimited
as to area and time, on staying in the area covered by the state of emergency, as well
as to the extent that it does not allow journalists to stay in the area in connection
with their professional activities, clearly exceeds the scope of the statutory delega-
tion on which the Regulation was based and fails to pass the proportionality test set
out in Article 228(5) of the Polish Constitution, Article 15(1) of the European Con-
vention on Human Rights, and Article 4 of the International Covenant on Civil and
Political Rights.**

Gorski points out that the Regulation of the President of 2 September 2021 did
not specify in its § 2(4) either the ‘designated places, structures, and areas’ to which
the ‘prohibition to stay’ would apply or the ‘specified times’ to which the ban would
apply. Thus, in the author’s opinion, the Regulation of the President is contrary to Ar-
ticle 18(2)(1) of the Act on the State of Emergency in connection with Article 228(3)
of the Polish Constitution. At the same time, Gdrski explains that it is not about the
duration of the state of emergency, because this is determined on the basis of Article
230 of the Constitution and Article 3(2) of the Act on the State of Emergency and not
on the basis of Article 18 of the Act on the State of Emergency. It is also not about the
area in which the state of emergency is in force, because this too is determined by Ar-

32 Ibidem,p.9.

33 Regulation of the Council of Ministers of 2 September 2021 on restrictions on freedoms and
rights in connection with the imposition of a state of emergency (Journal of Laws of 2021, item
1613).

34 Judgment of the Supreme Court of 18 January 2022, op. cit., p. 22.
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ticle 3 of the Act on the State of Emergency, not by its Article 18.According to Gorski,
‘the state’s political authorities deliberately chose such an imprecise (thus unconsti-
tutional) definition of the territorial and temporal scope of the prohibition to stay in
order to achieve a chilling side effect’®

What is also problematic is the extension of the restrictions, including those on
the freedom of movement, beyond the periods provided for in Article 230(1 and 2)
of the Constitution.*® The rapidly adopted legislation that imposed restrictions on
areas near the Polish-Belarusian border also raised a number of concerns regard-
ing the possibility of providing humanitarian assistance to migrants crossing the bor-
der. In the opinion of Grzebyk, humanitarian organizations (including the Polish Red
Cross), in accordance with international law, could offer humanitarian assistance in
areas covered by the state of emergency, but they could only provide this assistance
with the consent of the country affected by the humanitarian crisis. However, the Pol-
ish authorities could not arbitrarily deny humanitarian organizations access to peo-
ple affected by the crisis. According to Grzebyk, with respect to the Polish Red Cross,
it can be presumed that its employees had the right to provide humanitarian assis-
tance in the area covered by the state of emergency, and only an explicit exemption
in the state of emergency law could rebut such a presumption. However, she points
out the contradiction between the provisions of the Act on the Polish Red Cross that
grant the organization a special status and the provisions of the Act on the State of
Emergency, which in Article 15 provides, among other things, that restrictions on
human rights apply to any legal entity in its registered office or carrying out activi-
ties in an area covered by a state of emergency.”” Also, Klaus is of the opinion that the
actions of individuals providing free humanitarian aid to forced migrants present at
the border do not constitute crimes such as assistance, an undocumented stay, or the
organization of illegal border crossing. Activities such as providing food, clothing,
medicine, or other products to facilitate survival in the forest are, in Klaus’s opinion,
perfectly legal.*®

35 M. Gorski, Legalnos¢ wprowadzenia stanu wyjatkowego i ograniczen praw obywatelskich nim
nalozonych, w tym dotyczacych przemieszczania sig, (in:) W. Klaus (ed.), Poza prawem..., op. cit.,
p- 20.

36 More information can be found in M. Gérski, Legalnos¢..., op. cit., p. 21.

37  P.Grzebyk, Czy organizacje humanitarne, np. Polski Czerwony Krzyz, maja prawo dziala¢ w stre-
fie stanu wyjatkowego?, (in:) W. Klaus (ed.), Poza prawem..., op. cit., p. 24.

38 W. Klaus, Karanie za pomoc, czyli czy mozna pociggna¢ do odpowiedzialnoéci karnej osoby
pomagajace przymusowym migrantom i migrantkom na pograniczu, (in:) W. Klaus (ed.), Poza
prawem..., op. cit., pp. 31-32.
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Conclusion

It is indisputable that the crisis on the Polish-Belarusian border resulting in the
unregulated migration of foreigners into the territory of Poland was inspired and
supported by the Belarusian regime and was aimed at destabilizing the situation in
the region. Poland was therefore forced to take action to protect the national border,
which is also the external border of the European Union. Poland imposed a state of
emergency in parts of the Podlaskie and Lubelskie provinces, and after the end of the
state of emergency, the restrictions were extended by the Regulation of the Minis-
ter of the Interior and Administration. However, some of the adopted solutions raise
questions about their legality. The procedure of the Border Guard turning back per-
sons, referred to as push-back, violates the fundamental principle of non-refoulement
specified in the Convention Relating to the Status of Refugees. It is carried out with-
out analysing the alien’s individual situation. As a result of this practice, the aliens do
not have the option to apply for international protection. Also, the imposition of re-
strictions on the freedom to stay in the area covered by the state of emergency fails to
pass the proportionality test set out in Article 228(5) of the Polish Constitution, Arti-
cle 15(1) of the European Convention on Human Rights, and Article 4 of the Interna-
tional Covenant on Civil and Political Rights. Moreover, it clearly exceeds the scope
of the statutory delegation under which the regulation implementing the restriction
was issued. In conclusion, Poland was forced by the actions of Belarus and the illegal
influx of migrants to take steps to secure and protect its national border, which is the
external border of the EU. However, not all instruments adopted are legal.
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Were the Lithuanian and Polish Responses
to the Refugee Influx Legal or Illegal?

Abstract: Since the summer of 2021, the Baltic Sea states of Latvia, Lithuania and Poland have been
facing an influx of refugees from the territory of Belarus. This migration is fully controlled by the
Belarusian authorities. Refugees, coming mainly from Middle Eastern countries, are forced to cross the
border with neighbouring EU countries. The aim of this article is therefore to present the legal responses
of the Lithuanian and Polish authorities to this influx, to compare the solutions adopted and to critically
analyse them. Both states decided to use constitutional measures in the form of states of emergency
introduced on a part of their territory, and adopted a number of solutions in laws and regulations.
Therefore, the article critically analyses the legal basis for the introduction of a state of emergency in
both states. It also analyses the solutions adopted at the statutory level, which enable border services to
use push-back. The legal regulations introduced are also compared with international and European
Union law binding on both Lithuania and Poland. Therefore examples of violations of international law
in the field of refugees’ rights to seek international protection are indicated.
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Introduction

Since June 2021, arrivals of asylum seekers and irregular migrants from Belarus
have reached unprecedented levels, with Belarus being accused of ‘the instrumental-
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ization of migrants for political purposes. Thousands of people have been reportedly
stranded in the forests between the Baltic Sea States of the borders and the Belaru-
sian border, without access to humanitarian aid or assistance. Recent developments,
at the beginning of November, further escalated the political crisis between the EU
(and its Member States) and Belarus, at the expense of people’s lives and safety.' The
governments of Latvia, Lithuania and Poland describe this situation as a ‘hybrid war’
waged by the Belarusian regime in retaliation for sanctions imposed by the European
Union.? This is an unprecedented situation, since it has never before happened that
a single country has taken on de facto migrant smuggling on such a large scale. The
main instruments of retaliation are people from Afghanistan, Iraq, Somalia, Syria,
Tajikistan, Congo and Cameroon, among others, who have been promised access to
the European Union.* After arriving in Belarus, they were forced to cross the borders
of Latvia, Lithuania and Poland. According to information provided by the Polish
Border Guard, in 2021 attempts were made to cross the Polish-Belarusian border
39.7 thousand times® (whereas in 2020, 246 people were detained on this border for
illegally crossing, and in 2019 there were 218 cases).® On the other hand, in 2021 the
Lithuanian-Belarusian border was illegally crossed 4,200 times (in 2018-2020 only
211 people were detained in total), while over 8,000 attempts were thwarted.”

In response to the actions of the Belarusian authorities, the Baltic Sea states have
taken a number of legal and physical measures aimed at protecting their own bor-
ders, which are sections of the EU’s external border. These include the declaration

1 Danish Refugee Council, Human Dignity Lost at the EU’s Borders: Protecting Rights at Borders,
December 2021, https://pro.drc.ngo/media/o022gi4ft/prab-iii-report-july-to-november-2021_fi-
nal.pdf (11.01.2023).

2 The pushing of migrants and asylum seekers into the European Union by Belarus does not fall
within the classical understanding of ‘hybrid war’ as a combination of an attack by regular and
irregular troops. A. Graban, W jaki sposéb pojecie ‘wojny hybrydowej” wykorzystywane jest prze-
ciwko osobom uchodzczym?, https://obmf.pl/publikacje/BBnG.AGraban.pdf (11.08.2022).

3 On 23 May 2021, Belarusian authorities hijacked a Ryanair flight from Athens to Vilnius, forced
it to land in Minsk and arrested Belarusian journalist Raman Pratasevich. In response to the inci-
dent, the EU European Council decided to extend sanctions against Belarus and to close EU air-
space and airports to Belarusian airlines.

4 Strazy Graniczne, Konferencja prasowa na temat wydarzen na granicy polsko-biatoruskiej, https://
strazgraniczna.pl/pl/aktualnosci/9433,Konferencja-prasowa-na-temat-wydarzen-na-gran-
icy-polsko-bialoruskiej.html (15.10.2021); J. Juskaité-Vizbariené, G. Daugeélaité, Migranty krizé:
ar i$laikéme egzaming?, “Zurnalas Teismai’ 2021, no. 43, p- 12ff.

5 Information provided by the Border Guard on Twitter, 01.01.2022 at 8:13 am. https:/twitter.
com/Straz_Graniczna/status/1477176087612428289?s=20&t=Fs68uw6cFcADfC71356wCw
(10.01.2022).

6 Based on Border Guard data available at https://strazgraniczna.pl/pl/granica/statysty-
ki-sg/2206,Statystyki-SG.html (02.01.2022).

7 Information from State Border Guard Service under the Ministry of the Interior of the Republic
of Lithuania, 2021.
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of a state of emergency or a state of national emergency, restricting the freedom of
the press or prohibiting NGOs from entering the border area, as well as introducing
amendments to the laws regarding the possibility of entering these countries and ap-
plying for international protection. Considering all these factors, this paper aims at
comparing the reactions of the Lithuanian and Polish governments to the problem of
forced migration from Belarus, as well as assessing the legitimacy of the actions taken
and their compliance with international and EU law.

1. The legal response to the migration crisis on the constitutional level

Lithuania declared a state of national emergency throughout the country due
to a massive influx of foreigners® (an extreme situation)’ on 2 July 2021 as a result
of irregular migration. Later, on 9 November 2021, the Seimas'® declared a state of
emergency in order to facilitate the legislative process, to speed up relevant proce-
dures, coordinate actions and mobilize capacity, as well as to unlock the Government
Reserve Fund and facilitate cooperation with municipalities and other relevant au-
thorities."" The Lithuanian Parliament declared a state of emergency along the border
stretch and five kilometres inland, as well as in the migrant accommodation facilities
in Kybartai, Medininkai, Pabrade, Rukla and Vilnius."* This is the first time Lithuania
has resorted to this instrument. The Seimas stated that the states hostile towards Lith-
uania are waging hybrid aggression against it, during which flows of third-country
nationals illegally crossing the state border of Lithuania are organized, in violation of
international law and commitments, to destabilize the situation in the country and
cause damage to the state of Lithuania, as well as the fact that on 23 May 2021, a civil
aircraft with passengers on board was unlawfully seized in Belarus and other unlaw-
ful actions were carried out. There was a concern that this hybrid aggression could
be further developed and become the basis for threats of a new nature in the con-
text of ZAPAD, a large-scale military exercise.”” This situation underlined the com-

8 Government of the Republic of Lithuania Resolution No. 517 of 2 July 2021, ‘On the Declaration
of State-level Emergency and Appointment of the Head of State-level Emergency Operations.

9 See A. Vaicaitis, Specialieji teisiniai rezimai Lietuvos teisinéje sistemoje, “Teis¢’ 2020, vol. 117,
pp- 79-98.

10 According to the explanation by its constitutional court, Lithuania is a democratic parliamentary
republic with elements of a semi-presidential republic. This means the parliament, the Seimas,
is the most powerful institution and the government is selected by the parliament. The Seimas is
elected by two different systems: 70 seats are elected by proportional representation and the re-
maining 71 are elected in separate constituencies.

11 Seimas of the Republic of Lithuania, Declaration of the State Emergency 2021 November 9, No.
XIV-617.

12 Ibidem.

13 ZAPAD are Russian-Belarusian strategic exercises held every four years on the territory of Bela-
rus. In 2021, they provided a summary of the modernization of the Russian army and a showcase

Bialystok Legal Studies 2023 vol. 28 no. 1 119
Biatostockie Studia Prawnicze



Magdalena Perkowska

mitment by the Republic of Lithuania to protect the external border of the EU and
NATO against irregular migration flows, of which only a minor part consists of bona
fide refugees, which may become a cover for persons linked to terrorist and criminal
groups who seek to enter the EU and NATO member countries. Considering that,
the irregular international migration organized by the regimes hostile towards Lithu-
ania and the resulting emergency in the country pose a threat to constitutional order
and public peace."
Under Article 144 of the Constitution of the Republic of Lithuania, “‘When
a threat arises to the constitutional system or social peace in the State, the Seimas
may declare a state of emergency throughout the territory of the State or in any part
thereof. The period of the state of emergency shall not exceed six months’** This is
critical in controlling the crisis of irregular migration caused by the events on the Be-
larus-Poland border, as this threat is also real on the Lithuanian border. Besides, the
visible links with the incitement of unrest in the accommodation sites of irregular
migrants'® and in border territories pose a serious threat to society. These measures
are expected to prevent potential threats arising from the influx of migrants. Earlier
to the Lithuanian decision, based on the President of the Republic of Poland’s decree
issued on 2 September 2021, a state of emergency was introduced in parts of the
Podlaskie and Lubelskie voivodeships in Poland, the areas which directly border the
Republic of Belarus. As indicated in the explanatory memorandum to the draft de-
cree, the reason for this state of affairs was:
the exceptional character and extraordinary scale of migration pressure on the
Polish-Belarusian border, which is based on the deliberate and planned actions
of Belarusian services aimed at destabilization of the situation on the border with
Poland and other European Union Member States, i.e. Lithuania and Latvia. These
actions take the form of a ‘hybrid war’ waged by the Belarusian regime in retali-
ation for the sanctions imposed by the European Union [...]. The Belarusian au-
thorities [...] are taking coordinated steps to move migrants to the area adjacent

of Russia’s military strength.

14  https://e-seimas.Irs.It/portal/legal Act/It/TAD/TAIS.21892 (18.11.2022).

15 Article 144 states further that ‘In cases of urgency, between sessions of the Seimas, the President of
the Republic shall have the right to adopt a decision on the state of emergency and convene an ex-
traordinary session of the Seimas for the consideration of this issue. The Seimas shall approve or
overrule the decision of the President of the Republic. The state of emergency shall be regulated by
law? See also K. Prokop, Funkcje Prezydenta Republiki Litewskiej w $wietle Konstytucji z 1992 r.,
‘Bialostockie Studia Prawnicze’ 2016, no. 20/B, p. 276.

16  www.vrm.lt; www.pasienis.lt; https://www.Irt.1t/en/news-in-english/19/1577237/merciful-be-
larus-uses-migrants-to-accuse-lithuania-and-poland-of-using-methods-close-to-fascism
(10.03.2022).

17 Decree of the President of the Republic of Poland of 2 September 2021 on the introduction of
a state of emergency on the territory of a part of the Podlaskie voivodeship and a part of the Lubel-
skie voivodeship (Journal of Laws 2021, item 1612). The state of emergency was imposed for a pe-
riod of 30 days, after which it was extended with the approval of the Sejm for another 60 days.
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to the border with EU Member States. [...] In view of the unprecedented nature of
the actions carried out by Belarus on the state border, it is necessary to ensure the
full effectiveness of actions taken by the Border Guard, as well as the Polish Army."*

The explanatory memorandum also emphasized that Latvia had already de-
clared a state of emergency in the border areas, which has been in place since 11 Au-
gust 2021.

In Poland, a state of emergency was also introduced for the first time since
1989, and for the first time under the Constitution of 1997, which is currently in
force. Under Article 228 CRP, in situations of particular danger, if the ordinary con-
stitutional measures are inadequate, any of the following appropriate extraordinary
measures may be introduced: martial law, a state of emergency or a state of natural
disaster. And in accordance with Article 230 CRP, the president may, on request of
the Council of Ministers, introduce, for a definite period of time, a state of emergency
in a part of or upon the whole territory of the state in the case of threats to the consti-
tutional order of the state, to the security of its citizens or to public order. Both Polish
and Lithuanian constitutional provisions contain vague expressions such as ‘consti-
tutional order, ‘public order’ and ‘social peace’ A state of emergency may only be de-
clared if both general (Article 228, paragraph 1 CRP) and specific conditions defined
for this state of emergency (Article 230, paragraph 1 CRP) are met.” It follows from
the nature of the items enumerated in Article 230 CRP (the constitutional order of
the state, security of citizens or public order) that in fact martial law is usually in-
troduced for an internal threat, not an external one.” A state of emergency is caused
by an internal threat to normal living conditions in a state for reasons which are, as
a rule, of an intrastate nature.” The question may be posed here as to the validity of
the choice to introduce the state of emergency in Poland, since it is grounded in in-
ternal factors, and yet the state of emergency declared was a response to the intended
and planned actions of the Belarusian services, as indicated in the justification of the
request for a state of emergency.

18  Proposal by the President of the Council of Ministers on the introduction of a state of emergency
on the territory of a part of the Podlaskie voivodeship and a part of the Lubelskie voivodeship,
RM-060-218-21, p. 4.

19 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997, No. 78, item 483
as amended (hereafter CRP).

20 K. Prokop, Stany nadzwyczajne w Konstytucji Rzeczypospolitej Polskiej, Bialystok 2005, p. 18.

21  Ibidem, p. 74; K. Dzialocha, Rozdzial XXI, Stany nadzwyczajne artykut 230, (in:) L. Garlicki
(ed.), Konstytucja Rzeczypospolitej Polskiej. Komentarz, t. 4, Warsaw 2005, p. 1; A. Kustra, Stany
nadzwyczajne, (in:) Z. Witkowski (ed.), Prawo konstytucyjne, Torun 2013 Wydanie XIV, p. 703;
K. Prokop, Stany nadzwyczajne, (in:) S. Bozyk (ed.), Prawo konstytucyjne, Bialystok 2020, p. 447.
Garlicki presents a different opinion, stating that there is no stipulation that the state of emer-
gency must relate to the actions of ‘internal actors’; L. Garlicki, Polskie prawo konstytucyjne. Za-
rys Wykladu, Warsaw 2018, p. 464.

22 K. Dzialocha, Rozdzial XXI..., op. cit.

Bialystok Legal Studies 2023 vol. 28 no. 1 121
Biatostockie Studia Prawnicze



Magdalena Perkowska

Both countries’ provisions contain vague conditions, i.e. the terms ‘threat, ‘spe-
cific threat’ and a threat to ‘public order’ or ‘public peace. In the literature a special
threat is described as a serious and imminent threat to the fundamental interests of
society and the normal functioning of public institutions.” On the principle of ex-
ceptionality, the premise of a special threat must be fulfilled together with the prem-
ise of the insufficiency of ‘ordinary constitutional measures. Ordinary constitutional
measures are all the possible actions available to state authorities that can be used in
a ‘normal’ situation, hence when a state of emergency has not been declared. This in-
cludes enacting laws, taking decisions in individual cases or even taking de facto ac-
tions within the limits of their power.** If, despite the existing special threat, ordinary
constitutional measures appear to be sufficient, resorting to the provisions on states
of emergency is not necessary or is even prohibited.”

On the other hand, a threat to the security of citizens or public order/public
peace is an action against order and social peace, which affects the general public and
takes an intensified form, connected with endangering the lives of citizens, the loss of
substantial property or significant disruption of the functioning of state institutions.?
In the case in question, the threat consisted of an uncontrolled influx of foreigners
across the Lithuanian-Belarusian and Polish-Belarusian borders, outside border
crossing points controlled by Belarusian authorities. The justification for the Polish
regulation on the introduction of the state of emergency read that ‘actions of a foreign
state [...] strike against the sense of security of persons living in the border area’ and
that the ‘real intentions of the arrival [of the foreigners] cannot be established’ These
are the only factors identified which pose a threat to the security of citizens, which in
no way correspond to what the doctrine considers as a threat to security. Moreover,
by the end of 2021, no example of a threat posed to the local community in Poland or
Lithuania by refugees who have crossed the border has been made public.

Crossing the state border in violation of the relevant regulations may constitute
a crime in both Polish and Lithuanian law. The offence is outlined in Article 264(2)
of the Polish Penal Code, Chapter XXXII, Offences against Public Order, whereas in
the Lithuanian Criminal Code it is in Article 291, Chapter XLII, Crimes and Misde-
meanours against Government Order. The generic classification of offences against
public/governmental order is highly debatable, as it includes offences with different
individual objects of protection, which are difficult to ‘assign’ to other chapters of the
Polish Penal Code, as the legislation indicated in the draft Polish Penal Code. And the

23 K. Wojtyczek, Granice ingerencji ustawodawczej w sfere praw czlowieka w Konstytucji RP, Kra-
kow 1999, p. 250; S. Steinborn, Komentarz do art. 230 (in:) M. Safjan, L. Bosek (eds.), Konstytucja
RP. Tom II. Komentarz do art. 87-243, Warsaw 2016, p. 1610.

24 Ibidem.

25 K. Wojtyczek, Granice..., op. cit., p. 20.

26 P Radziewicz, (in:) P. Tuleja (ed.), Konstytucja Rzeczypospolitej Polskiej. Komentarz, wyd. II,
2021, Lexonline.
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term ‘public policy’ itself is not precise.” Nevertheless, it is possible to point to the
predominant common features, which are the public nature of the act and the threat
to supra-individual goods, public safety, order and peace in particular.’® The generic
objects of protection of both articles are order (in so far as the lawful crossing of state
borders is precisely for the purpose of controlling this process and its taking place in
accordance with the rules laid down by law) and public security (in so far as the ille-
gal crossing of a border may involve a threat to this security). On the other hand, the
individual object of protection of both articles is the inviolability of a state border and
state sovereignty, which is manifested precisely by the control of its own borders.”

An analysis of the justification for the Polish regulation on the introduction of
a state of emergency clearly shows that the factor which impedes the effective exercise
of the statutory powers of the Border Guard and the Polish Army (‘operational activ-
ities related to the protection of the state border’) is not the action of a neighbouring
state, but the actions taken by ‘persons lawfully staying in the area of the Polish-Be-
larusian border’® As can be seen from this reasoning, the authorities are disturbed
by the lawful presence of their own citizens exercising their right to freedom of resi-
dence. Furthermore, the statement that ‘even actions undertaken for objectively jus-
tified humanitarian reasons, aimed solely at assisting people in need, may [...] result
in and lead to a reduction in the effectiveness of extremely difficult operational activ-
ities’ sounds bizarre.”

The introduction of the state of emergency in Lithuania was expected to pre-
vent potential threats arising from the influx of migrants. Under the Law on the State
Border and the Guard Thereof - the border zone up to five kilometres in width from
Lithuania’s external border and, additionally, a five kilometre-wide territory from the
border zone into the depth of the country. Movement within five kilometres of the
Lithuania-Belarus border (i.e. the border zone) was banned unless authorized by the
State Border Guard Service under the Ministry of the Interior of the Republic of Lith-
uania. The ban did not apply to, and no authorization was required for, those who
reside and possess immovable property in this border zone, but they were required
to carry with them an identity document and a residence declaration certificate or
real-estate ownership documents. Those who reside in the zone under the state of

27 M. Bojarski, Przestepstwa przeciwko porzadkowi publicznemu, (in:) L. Gardocki (ed.) System
Prawa Karnego. Tom 8. Przestepstwa przeciwko panstwu i dobrom zbiorowym, Warsaw 2018,
p. 827.

28  A. Marek, Prawo karne, Wyd. III, Warsaw 2001, pp. 672-673, A. Marek, Kodeks karny. Komen-
tarz, wyd. V, LEX 2010.

29  A. Michalska-Warias, Komentarz do art. 264 (in:) M. Krolikowski, R. Zawlocki (eds.) Kodeks
karny. Cze$¢ szczegdlna. Tom II. Komentarz do artykutéw 222-316, Legalis.

30  Explanatory memorandum to the Decree of the President of the Republic of Poland of 2 Septem-
ber 2021, op. cit., print 1512, p. 7.

31  Ibidem,p.4.
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emergency did not need authorization, but they could be checked by officers. The
state of emergency applied in the border zone, plus a five kilometre-wide territory
bordering the border zone; it did not cover the entire territory of the municipali-
ty.”> The state of emergency was also applicable in migrant accommodation centres
in Medininkai, Kybartai, Vilnius, Pabradé, Rukla and a 200-metre area around the
buildings.

Under the state of emergency in Lithuania, the movement of vehicles in the bor-
der area without border guards’ permission was restricted, and entry into the area
was banned except for local residents as well as those having real estate there. The
authorities had the right to check vehicles and people and their belongings, as well
as to seize illegally possessed weapons, ammunition, explosives and other hazardous
materials, and detain offenders. Gatherings were also banned in the areas under the
state of emergency. The measure included restricting the right of irregular migrants
accommodated in Lithuania to communicate in writing or by telephone, etc., except
to contact the country’s authorities.

During the emergency situation in Lithuania, the following emergency meas-
ures were applied: use of the monetary funds of the state reserve; strengthened state
border security; a ban on the movement of unauthorized vehicles on the territory of
the border stretch (except for special purpose vehicles and vehicles engaged in inter-
national carriage of goods); an entry ban on the territory of the border stretch (not
applicable to residents and owners of real estate on the territory); a prohibition on
changing a place of permanent residence during the emergency period; a prohibition
on assembly; and inspection of vehicles, persons and their luggage.

Under the Polish regulation which introduced a state of emergency, meetings,
mass events and cultural, artistic and entertainment activities were also prohibited
in the respective areas. In addition, bans on staying in designated places at specified
times and on carrying firearms, ammunition and explosives were imposed. The ob-
ligation to carry an identity document was also introduced. Preventive censorship
was imposed in both countries too. In Poland the recording by technical means of the
appearance or other characteristics of certain places, objects or areas located within
the area covered by the state of emergency was banned. Since the introduction of the
extraordinary situation in Lithuania, there was a de jure possibility to apply for per-
mission to enter the border zone for both journalists and NGO representatives, but
there were attempts by the border guards to obstruct journalists’ work. When the
state of emergency came into force in Lithuania in November 2021, journalists were
banned from coming closer than one kilometre to the Lithuanian-Belarusian border.
In response to disapproval of the new regulation, the restriction was amended, allow-
ing for journalists to work up to 100 metres from the border. The situation remained

32 The border municipalities were Sal¢ininkai, Druskininkai, Ignalina, Lazdijai, évenéionys, Varéna
and Vilnius district municipalities.
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more difficult for the NGO workers and volunteers providing humanitarian aid, as
they can be denied access to enter the five-kilometre zone.

Thus, together with the prohibition on staying, journalists in the area covered
by a state of emergency were also excluded, which is considered an excessive re-
striction disproportionate to the degree of the threat.” In addition, the use of an
instrument through which the public can keep an eye on the authorities’ moves is
excluded, as access to public information on activities carried out in the area under
the state of emergency in connection with the surveillance of the state border and
the prevention and combating of illegal migration was limited. As a consequence,
by this regulation, first and foremost, citizens’ right to watch the activities of state
authorities is excluded, and in principle, only bodies of public authority and local
government know what is happening in the area covered by the state of emergency
— the public does not have access to this information. It only has access to the infor-
mation that the authorities are willing to share.** Unlike Lithuania,* Poland has not
asked the European Border and Coast Guard Agency (Frontex) for help and sup-
port, claiming that it is in constant contact with the agency and exchanges informa-
tion with it. It is clear from the tone of the statement given by the Polish Minister of
the Interior and Administration that he does not believe in its effective assistance,*
which is another example of the concealment of the real activities near the Lithua-
nian-Belarusian and Polish-Belarusian borders. Moreover, the regulation on limit-
ing freedoms and rights in connection with the imposition of a state of emergency
includes most of the above prohibitions and also introduces a 24-hour ban on stay-
ing in the area covered by the state of emergency.” This ban does not apply to people
who live, work or study in the area or to those who wish to participate in religious
rites or to cross the state border legally.

Drawing upon the above, it should be emphasized that no changes have been in-
troduced to the statutory competences of the Border Guard, the Polish Army or the

33  The Ombudsman has also raised doubts concerning the ban on journalists in the state of
emergency zone, in addition to media claims, https://bip.brpo.gov.pl/pl/content/stan-wyjat-
kowy-rpo-ma-watpliwosci-ws-ograniczen-pracy-dziennikarzy-oraz-dostepu-do (02.02.2022).

34 A. Gutauskas, VU teisés profesorius: migracija Baltarusijos pasienyje néra nei teiséta, nei
neteiséta, Vilniaus universitetas 2022, https://naujienos.vu.lt/vu-teises-profesorius-migracija-bal-
tarusijos-pasienyje-nera-nei-teiseta-nei-neteiseta/ (18.08.2022).

35  Lithuania asked for assistance from Frontex, which launched a joint operation, Flexible Opera-
tional Activities 2021, in Lithuania on 01.07.2021 and then reformatted this action as JO Rapid
Border Intervention Lithuania 2021, which lasted from 15.07.2021 until 30.11.2021. After
30.11.2021, the operation remained as JO Flexible Operational Activities 2021 until 26.01.2022.

36 Kaminski o stanie wyjatkowym: Funkcjonariusze na granicy potrzebuja swobody dzialania, ht-
tps://www.gazetaprawna.pl/wiadomosci/kraj/artykuly/8236797,mariusz-kaminski-mswia-stan
-wyjatkowo.html (25.11.2022).

37  Regulation of the Council of Ministers of 2 September 2021 on limiting the freedoms and rights in
connection with the imposition of a state of emergency (Journal of Laws 2021, item 1613).

Bialystok Legal Studies 2023 vol. 28 no. 1 125
Biatostockie Studia Prawnicze



Magdalena Perkowska

police. These services operate on the basis of their existing powers and duties. Thus,
since the ordinary constitutional measures and the hitherto binding regulations spec-
ifying the competencies of the services proved sufficient, it clearly shows that the in-
troduction of the state of emergency in Poland on the grounds of the insufficiency of
‘ordinary constitutional measures, which was assessed negatively, was aimed at lim-
iting the transparency of the authorities’ actions in implementing the policy of deter-
ring refugees from Polish territory.*®

The Polish legislature went even further in restricting public access to border
areas. Namely, some amendments were made to the Act on State Border Protection
by introducing Articles 12a-12d, which contain provisions empowering the minister
in charge of internal affairs (after consulting the Chief Commandant of the Border
Guard) to impose a temporary ban on staying in a particular area in the zone which
is adjacent to the state border constituting an external EU border. The imposition of
such a ban may be justified by a threat to human life, human health or property re-
sulting from crossing the state border in violation of the law or from attempts to do
so, or a justified risk of committing other prohibited acts. The purpose of the ban is to
guarantee the protection of the state border and its inviolability, security and public
order in the border area, as well as to ensure the safety of officers and employees of
state services protecting the border and also to comply with international obligations.
On 14 January 2022, the emergency state introduced in November 2021 expired.”
Thus, the Polish minister obtained a de facto power to impose a state of emergency
in the border area by means of a regulation. This solution violates the Constitution

38  Grupa Granica, Kryzys na pograniczu polsko-biatoruskim, p.15, https://grupagranica.pl/files/Ra-
port-GG-Kryzys-humanitarny-napograniczu-polsko-bialoruskim.pdf; Poland violates European
Law, https://interwencjaprawna.pl/wp-content/uploads/2021/01/Letter-to-the-EC-on-push-back
-in-Lithuania-Latvia-and-Poland.pdf; M. Chodotowski, Europostowie niewpuszczeni do strefy,
cho¢ dopetnili formalnosci: ‘Co chca w tej strefie ukry¢ zaréwno stuzby, jak i rzad?” ‘Gazeta Wy-
borcza, Bialystok, https://bialystok.wyborcza.pl/bialystok/7,35241,27934512,europoslowie-sy-
tuacja-przy-granicy-polsko-bialoruskiej-pokazuje.html?disableRedirects=true; J. Klimowicz,
J. Latala, Dziennikarka jechala za konwojem z uchodzcami. Zatrzymata ja policja i ukarala za
brak trojkata ostrzegawczego, ‘Gazeta Wyborcza, Bialystok, https://bialystok.wyborcza.pl/bialy-
stok/7,35241,27622457,dziennikarka-jechala-za-konwojem-z-uchodzcami-zatrzymala-ja.html
(25.11.2022). For more, see M. Zdanowicz, Poland’s Stance on the Refugee and Migration Crisis
in the European Union, ‘Bialostockie Studia Prawnicze’ 2021, vol. 26, no. 1, p. 93fF; N. Hajiyeva,
The Current Dynamics of International Migration in Europe: Problems and Perspectives, ‘East-
ern European Journal of Transnational Relations’ 2018, vol. 2, no. 2, p. 38ff.; W. Klaus, Between
Closing Borders to Refugees and Welcoming Ukrainian Workers: Polish Migration Law at the
Crossroads, (in:) E. Gozdziak, I. Main, B. Suter (eds.), Europe and the Refugee Response: A Crisis
of Values?, Routledge 2020, pp. 74-90; J. C. Hathaway, The Emerging Politics of Non-Entrée, Ref-
ugees’ 1992, no. 9, pp. 40-41, T. Gammeltoft-Hansen, N. E Tan, The End of the Deterrence Para-
digm? Future Directions for Global Refugee Policy, Journal on Migration and Human Security’
2017, vol. 5, no. 7, p. 30.

39  The previously declared extreme situation remained in place after the state of emergency ended.
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of the Republic of Poland, as not only does it not fulfil the prerequisites for the intro-
duction of one of the states of emergency, but it also provides for the possibility of
limiting the rights of individuals on the basis of a regulation. The Constitution of the
Republic of Poland in Article 31(3), however, indicates that limitations to constitu-
tional freedoms and rights may only be imposed by statute.*

2. The legal response to the migration crisis on the statutory level

Reacting to more intensified flows of irregular migration from Belarus, the head
of emergency state operations, the Minister of the Interior, adopted a decision on 2
August 2021 instructing all institutions ensuring the protection of the state border of
the Republic of Lithuania to additionally take all necessary statutory measures to pro-
tect the state border and measures not creating preconditions for illegal entry into the
territory of Lithuania.** According to this decision, persons shall not be admitted to
the territory of the country and shall be diverted to the nearest border crossing point
or diplomatic mission of the Republic of Lithuania. Persons who do not take into ac-
count the legitimate claims or instructions of officials must, where appropriate and
in particular, be subject to deterrence.” In cases where persons intend to cross the
border in illegal places or who have already entered the border area illegally, where
they do not comply with the legitimate instructions or requirements of officials not to
enter or to leave the territory, the latter may take, if necessary and in a proportionate
manner, all legal, special and other measures permitted by the laws of the Republic
of Lithuania. Technical means may record irregular border crossings and gather ev-
idence (including video records) which could, if necessary, confirm the scale of the
mass influx of foreigners and the illegal acts of specific persons.

40  For more, see M. Gorski, Legalno$¢ wprowadzenia stanu wyjatkowego i ograniczen praw oby-
watelskich nim natozonych, w tym dotyczacych przemieszczania sie, (in:) W. Klaus (ed.), Poza
prawem. Prawna ocena dzialan panstwa polskiego w reakeji na kryzys humanitarny na granicy
polsko-biatoruskiej, Warsaw 2022, p. 21.

41  Minister of the Interior of the Republic of Lithuania Head of the State Emergency Operations De-
cision on the management and strengthening of the State Border Guard due to the mass influx of
foreigners in border areas at the state border of the Republic of Lithuania with the Republic of Be-
larus, No. 10V-20, https://www.e-tar.lt/portal/lt/legal Act/02e9f860f42411eb9f09e7df20500045
(30.11.2022).

42 See also A. Lindberg, L. M. Borrelli, All Quiet on the ‘Eastern Front'’? Controlling Transit Mi-
gration in Latvia and Lithuania, Journal of Ethnic and Migration Studies’ 2019, vol. 47, p. 318;
L. Jakulevic¢iené, L. Bieksa Pabégiliai jury, tarptautiniy sutarciy ir zmogaus teisiy teisés sandiroje,
(in:) J. Zilinskas, L. Jakulevi¢iené, R. Valutyté, D. Gailiiité-Janugoné (eds.), XXI amzZiaus i$$ikiai
tarptautinei teisei: Liber amicorum Sauliui Katuokai, Vilnius 2020, p. 346, DOI: 10.13165/
LA.2020.06.10 2020.

Bialystok Legal Studies 2023 vol. 28 no. 1 127
Biatostockie Studia Prawnicze



Magdalena Perkowska

A few months later (in October 2021), similar amendments were made to the
Polish Act on Aliens.” Paragraph 9a was added to Article 303(1), on the basis of
which proceedings to oblige a foreigner to return are not initiated if the foreigner is
apprehended immediately after crossing the external border in violation of the law.
Moreover, according to the introduced Article 303b, the commanding officer of the
Border Guard post competent for the place where the border was crossed is obliged
to draw up a report on the border crossing and to issue an order on crossing the bor-
der in violation of the law. This order may be appealed to the Commander-in-Chief
of the Border Guard, but it does not suspend the execution of the order. The order
includes the information that the foreigner is to be deported from the territory of
the Republic of Poland and that s/he has been banned from re-entering the territory
of the Republic of Poland and other Schengen states for a period from six months to
three years.

The regulations introduced in Lithuanian and Polish law are, first of all, contrary
to the principle of non-refoulement and violate Article 9(1) of Directive 2013/32, as-
suming that persons applying for international protection should be allowed to stay
in an EU Member State for the purpose of the pending procedure.** Furthermore, the
lack of suspensory effect of the remedy effectively deprives a person of the right to
an effective remedy within the meaning of Article 13 European Convention on Hu-
man Rights and Article 47 Charter of Fundamental Rights of the European Union,
guaranteeing the right to an effective remedy and access to an impartial tribunal.*> It
is also problematic to concentrate appellate competences by entrusting them to the
Commander-in-Chief of the Border Guard and not to a central authority - the Head
of the Office for Foreigners.*® This is another step towards securitization of the policy
towards foreigners, where more and more formal matters are transferred to the Bor-
der Guard, which is a uniformed, command-based unit of a police nature, instead of
to civilian administrative authorities.*”

43 Act of 14 October 2021 on Amendments to the Polish Act on Aliens and other Acts (Journal of
Laws 2021, item 1918).

44  Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common
procedures for granting and withdrawing international protection (O.]. L 180/60).

45  Convention for the Protection of Human Rights and Fundamental Freedoms (European Conven-
tion on Human Rights) of 4 November 1950 (hereafter ECHR); Charter of Fundamental Rights of
the European Union (O.]. C 326).

46  Opinia Osrodka Badan, Studiéw i Legislacji Krajowej Rady Radcéw Prawnych do projektu ustawy
o zmianie ustawy o cudzoziemcach oraz ustawy o udzielaniu cudzoziemcom ochrony na teryto-
rium Rzeczypospolitej Polskiej (druk sejmowy 1507), p. 10, available at https://www.sejm.gov.pl/
Sejm9.nsf/druk.xsp?documentId=1266D8882D503653C125875800430324 (23.10.2021).

47 J. Huysmans, The European Union and the Securitisation of Migration, Journal of Common
Market Studies’ 2000, vol. 38, no. 5, pp. 757-758, M. A. H. van der Woude, J. P. van der Leun,
J.-A .A. Nijland, Crimmigration in the Netherlands, ‘Law and Social Inquiry’ 2014, vol. 39, p. 574.
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The Lithuanian Seimas amended the Law on the Legal Status of Aliens by stip-
ulating that under certain circumstances applications for asylum may be lodged by
aliens only in designated locations.*® The Seimas agreed that aliens could submit asy-
lum applications only at border crossing points or transit zones for the State Border
Guard Service, at the Migration Department if the alien entered Lithuania legally, or
at embassies or consular authorities of the Republic of Lithuania abroad. Moreover,
the Lithuanian Parliament adopted legal amendments which gave additional powers
to military personnel in border areas during the emergency situation. The decision to
divert irregular migrants to official border crossing points and diplomatic representa-
tions and not to allow them illegal entry from Belarus into the territory of Lithuania
also triggered tighter control from Belarus’s side over the border with Lithuania. But
stronger control over the border was carried out in such a way that, in a number of
cases, third-country nationals were not allowed to move from the border line inland
to Belarus, even though in some cases they had passports and expressed the wish to
return to Minsk and to their countries of origin.

The Polish legislature also introduced amendments to the Act on granting pro-
tection to foreigners within the territory of the Republic of Poland. Paragraph 1a has
been added to Article 33, which reads:

The Head of the Office may leave unprocessed an application for granting inter-
national protection, which was submitted by a foreigner who was apprehended
immediately after crossing the external border in violation of the law, under the
provisions of Regulation No. 2016/399,* unless the foreigner has come directly
from a territory where his life or freedom was threatened by the danger of perse-
cution or the risk of serious harm, and has presented credible reasons for his illegal
entry into the territory of the Republic of Poland and has applied for international
protection immediately after crossing the border.

The aforementioned provision of Lithuanian and Polish law discriminatorily dif-
ferentiates between procedures for submitting applications for international protec-
tion. The applications of persons who cross the green border remain unprocessed,

48  Republic of Lithuania Law on the Legal Status of Aliens No. IX-2206 67. In this context, amend-
ments to the Law on the Legal Status of Aliens were also adopted, introducing important changes
to the asylum system which are likely to have a significant impact on its overall functioning. Dur-
ing summer 2021, the Parliament of the Republic of Lithuania amended the Aliens Law twice.
The first package of amendments was approved on 13 July 2021 with the adoption of Law No.
XIV-506, ‘On the Law of the Republic of Lithuania Amending Articles 5, 71, 76, 77, 79, 113, 131,
136, 138, 139, 140 of the Law on the Legal Status of Aliens No. IX-2206 and Supplement of the
Law with Chapter IX’ (Amendments to the Aliens Law of 13 July 2021°) 5. The law was amended
for the second time on 10 August 2021 with the adoption of Law No. XIV-515 ‘On the Law of
the Republic of Lithuania on the Legal Status of Aliens No. IX-2206 Amendment to Article 67 6
(‘Amendments to the Aliens Law of 10 August 2021’).

49  Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on
a Union Code on the rules governing the movement of persons across borders (Schengen Borders
Code, SBC) (O.J.L77).
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whereas applications which are submitted at border crossings will be examined.”
Furthermore, this provision is contrary to international law and established case law.
The application of any person who has manifested a wish to submit an application
for international protection should be considered as having been validly lodged at
the time when that wish is manifested.”" This results in its acceptance and the in-
itiation of a subsequent procedure, leading to an individual decision resolving the
case. As Wierzbicki observes, a refusal to initiate proceedings constitutes a refusal
to fulfil obligations undertaken by the state/party to the Geneva Convention®? and
thus a breach of the elementary principle of international law pacta sund servanda.>
Moreover, there is again a violation of Article 3 ECHR, as well as a violation of Article
13 in conjunction with Article 3 ECHR and Article 4 of Protocol No. 4 to the ECHR,
as underlined by the European Court of Human Rights in the judgment M. K. and
others v. Poland.** Moreover, it conflicts with Directive 2013/32 as it does not meet
the standards of protection set out therein. Directive 2013/32 provides for a simpli-
fied procedure and an accelerated procedure, but under no circumstances does it al-
low the application to be left unprocessed.”

In addition to the legal response, both countries have also taken measures to
physically secure the border with Belarus. On 10 August 2021, the Lithuanian Parlia-
ment adopted a separate law for the installation of a physical barrier.*® The purpose
of this law is to create the necessary legal, financial and organizational conditions for

50  This differentiation is only theoretical, as the practice of the border guards, e.g. in Terespol since
2015, does not at all guarantee (although it should) the acceptance of applications for interna-
tional protection. At this border crossing point (although at others as well), foreigners are denied
the right to submit an application for international protection on a large scale. A. Chrzanowska,
P. Mickiewicz, K. Stubik, J. Subko, A. Tryliniska, At the Border: Report on Monitoring of Access
to the Procedure for Granting International Protection at Border Crossings in Terespol, Medyka,
and Warsaw-Okecie Airport, Warsaw 2016, Association for Legal Intervention, Analyses, Reports,
Evaluations No. 2/2016, p. 94, http://interwencjaprawna.pl/en/files/at-the-border.pdf (9.10.2022);
A. Gorny, Skala naptywu w latach 1992-2016 i wielkos$¢ zbiorowosci cudzoziemcow starajacych
sie 0 ochrong w Polsce i nig objetych, (in:) A. Gérny (ed.), Uchodzcy w Polsce Sytuacja prawna,
skala naplywu i integracja w spoleczenstwie polskim oraz rekomendacje, Krakéw/Warsaw 2017,
p.38; M. Perkowska, Polish Response to Irregular Migration in Recent Years, Revista Espafiola de
Investigacién Criminoldgica’ 2020, vol. 18, no. 2, pp. 16-17.

51  Opinia Osrodka Badan..., op. cit., pp. 7-8.

52 UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Na-
tions.

53  B. Wierzbicki, Uchodzcy w prawie migdzynarodowym, Warsaw 1993, p. 91.

54  The judgment of the European Court of Human Rights case of M. K. and others v. Poland (appli-
cations nos. 40503/17, 42902/17 and 43643/17).

55  Opinia Osrodka Badan..., op. cit., p. 6; M. Poltorak, Czy mozna odméwi¢ przyjecia wniosku
o ochrong migdzynarodows i kiedy uznaje si¢ go za ztozony?, (in:) W. Klaus (ed.), Poza prawem,
op. cit., p. 6; G. Baranowska, Czy panstwo moze ograniczy¢ mozliwos$¢ rozpatrywania wnioskow
azylowych (ocena przepiséw ustawy wywodzkowej), (in:) W. Klaus (ed.), Poza prawem, op. cit., p. 8.

56  https://www.e-tar.It/portal/en/legal Act/afe4d3e0faal11eb9f09e7df20500045 (18.11.2022).
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the rapid installation of a physical barrier, to create an effective mechanism for de-
cision-making and organization of the necessary work: the modernization of Lith-
uanian border infrastructure with Belarus in order to create additional barriers (the
installation of fences), as well as the installation and updating of video surveillance
systems (on 9 July 2021, the military started installing a concertina barbed wire
fence). A fence to cover the entire border with Belarus is to be built in the near future.
On the grounds of Article 10 of the Polish Law on the Protection of the State Bor-
der, which authorizes the Border Guard to construct border security devices, 112 km
of entanglements in the form of a spiral (concertina barbed wire) fence laid on the
ground were set up on this section of the border by the end of September. In addi-
tion, 123 km of fence in the form of posts and vertically overlapping entanglements
made of spiral fence were set up in the border road strip. Also, on 4 November 2021,
the Polish Act on the Construction of State Border Security came into force, on the
basis of which contractors were selected at a rapid pace to build a 186 km-long wall.
This border security will be 5.5 metres high: the steel poles are 5 metres, topped with
a coil of wire so that it is impossible to get to the other side. Electronic border man-
agement methods, such as motion sensors along the entire border and cameras, will
also be used.””

Final remarks

The policy of Poland and Lithuania towards foreigners forced by Belarusian
authorities to cross the external EU border, which is based on hastily adopted le-
gal solutions, consists primarily in application of push-back.® Unlike the Polish law,
the Lithuanian law assumes escorting of foreigners to a border crossing point, but in
practice they are not allowed to enter the territory of Belarus further than the border
crossing point and they are then forced to return to the EU in an illegal manner. The
amended Polish regulations do not specify where the departure from the territory of
the Republic of Poland should take place; however, according to the law, it can only
be done at a border crossing point. In practice, persons are turned back not only at
border crossing points where border traffic has been suspended or restricted, but also
outside border crossing points (in forests, swamps, etc.). Such conduct by states is

57  Straz Graniczna podpisala umowy dotyczace budowy zapory na granicy polsko-biatoruskiej —
Ministerstwo Spraw Wewnetrznych i Administracji — Portal Gov.pl, www.gov.pl (02.02.2022).

58  According to the European Centre for Constitutional and Human Rights, ‘push-backs are a set of
state measures by which refugees and migrants are forced back over a border - generally immedi-
ately after they crossed it — without consideration of their individual circumstances and without
any possibility to apply for asylum or to put forward arguments against the measures taken. Push-
backs violate — among other laws — the prohibition of collective expulsions stipulated in the Eu-
ropean Convention on Human Rights’ European Centre for Constitutional and Human Rights,
https://www.ecchr.eu/en/glossary/push-back/ (12.03.2022).
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inhuman and contrary to international and European law, as demonstrated earlier:
first, no application for international protection may be left unprocessed and appli-
cants must be allowed to remain in the EU Member State. Even if a foreigner does
not apply for international protection and has crossed the border illegally, an appro-
priate return procedure must be initiated. The practice carried out by both countries
is criticized by NGOs and also by international and European® institutions such as
Frontex.®° Such action constitutes collective expulsion prohibited by Article 4 of Pro-
tocol 4 to the ECHR, i.e. ‘any action by the authorities that compels aliens as a group
to leave the country unless it is the result of a rational and objective consideration of
the individual and specific situation of each person in that group’®' This was also con-
firmed by the European Court of Human Rights in its judgment in the case M. K. and
others v. Poland in relation to Poland’s policy. It can even be considered a form of ‘le-
gal violence’ towards migrants’ unauthorized border crossing associated with inter-
diction, apprehension, detention and deportation.®
Such actions can be compared to de Swaan’s theory of the ‘bureaucratization of
barbarism, which assumes, among other things, that the barbarity is compartmental-
ized:
This compartmentalization refers at once to the categorization of a target popula-
tion, the physical isolation of the sites of destruction, the institutional identifica-
tion of the authorized agents, the censoring of all information and opinion on the
subject, the social demarcation of brutalization from other forms of interaction.®

In the case of both countries, regulations primarily lead to the strong isolation of
foreigners. Imposition of a state of emergency and restriction of access by ‘ordinary
people, NGOs, lawyers, etc., and above all the media to the border area has led to the
physical isolation of foreigners crossing the border with Belarus and the introduction
of censorship. The practice of the uniformed services makes contact with foreign-
ers crossing the border very difficult and sometimes impossible, even for the lawyers
who represent them. Also, the media actually have no way to observe and inform the
public about the current situation. Practically the only information available is offi-

59  Third-party intervention by the Council of Europe Commissioner for Human Rights under Arti-
cle 36, paragraph 3, of the European Convention on Human Rights case R. A. and others v. Poland
(no. 42120/21), CommDH (2022) 3.

60  Frontex says Lithuania should scrap push-back policy, as it violates migrants’ rights, https://www.
Irt.It/en/news-in-english/19/1572019/frontex-says-lithuania-should-scrap-pushback-policy-as-
it-violates-migrants-rights (12.03.2022).

61 M. A. Nowicki, Wokdt Konwencji Europejskiej. Komentarz do Europejskiej Konwencji Praw
Czlowieka, Warsaw 2021, p. 1097.

62 M. Tazzioli, N. De Genova, Kidnapping Migrants as a Tactic of Border Enforcement, ‘Society and
Space’ 2020, vol. 38, issue 5, p. 5.

63 A.de Swaan, Dyscivilization, Mass Extermination and the State, “Theory, Culture & Society’ 2001,
vol. 18, pp. 268-269.
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cial information from government authorities, from the population and from a few

NGOs and lawyers.
Another theory, ‘departheid, assumes an exercise in spatial engineering based on
the identification, separation, and differential treatment of illegalized migrants.
Departheid’s formal goal to maintain a national territory vacated of illegalized mi-
grants is to be achieved by the deployment of legal, psychological, and physical
violence. [...] Departheid has both a concrete materiality - in the form of laws, for-
tified borders, detention centers, deportation flights, and a spirit in the form of pre-
vailing cultural and societal moods that inform and promote the dehumanization
of illegalized migrants.*

Such a policy is implemented in the Belarusian borderland by means of the
aforementioned laws that are contrary to international and EU law. It is claimed that
Lithuania’s policy toward detained migrants dehumanizes them.® In the case of Po-
land, the policy to maintain a national territory vacated of unwanted migrants has
been implemented for several years. Christian economic migrants from across Po-
land’s eastern border who are needed by the Polish economy are welcome. On the
other hand, irregular migrants are subjected to xenophobic policies that are a part of
the departheid trend.*

In conclusion, the legal provisions adopted by Lithuania and Poland legalizing
push-backs must be considered contrary to European and international law (espe-
cially Directive 2013/32/EU on common procedures for granting and withdrawing
international protection and the Schengen Borders Code), in particular by failing
to ensure the suspensive effect of the decision in the event of a complaint. The en-
visaged push-back procedure de facto excludes the possibility of lodging an appeal
against the decision of the border guards. The practice implemented can be consid-
ered as collective expulsions, as the authorities do not investigate each case indi-
vidually. This violates the principle of non-refoulement, a fundamental principle of
international law.

64  B.Kalir, Departheid: The Draconian Governance of Illegalized Migrants in Western States, ‘Con-
flict and Society: Advances in Research’ 2019, no. 5, p. 20.

65  Politicians in Lithuania are ‘dehumanising’ migrants, experts say, https://www.lrt.It/en/news-in-
english/19/1433962/politicians-in-lithuania-are-dehumanising-migrants-experts-say; Migrants
entering Lithuania via Belarus are neither legal nor illegal - judge, https://www.lrt.It/en/news-in-
english/19/1594088/migrants-entering-lithuania-via-belarus-are-neither-legal-nor-illegal-judge
(12.03.2022).

66  See W. Klaus, Security First: New Right-Wing Government in Poland and Its Policy Towards Im-
migrants and Refugees, ‘Surveillance & Society’ 2017, vol. 15, nos. 3/4, pp. 523-528; W. Klaus, Be-
tween Closing..., op. cit., p. 771t.
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Illegal Border Crossing and Associated Offences
in the Light of the Criminal Code of the Republic of Belarus

Abstract: This paper addresses the important current problem of illegal crossing of a national border,
which since autumn 2021 has been particularly intense on the Belarusian—Polish section of the border. It
has been serious enough to pose a security threat not only to Poland, but also to the rest of Europe. This
article contains a discussion of the solutions provided for in the 1999 Criminal Code of the Republic of
Belarus that concern illegal border crossing and associated crimes, i.e. organization of illegal migration
and violation of the period of prohibition of entry into the territory of the country. For the purposes of
the article, it was assumed that the scope of the regulations in question is casuistic and restrictive, and
provides little guarantee of protection of the national border of Belarus. The legal analyses that were
conducted generally confirmed the assumed evaluation of these solutions.
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Introduction

In September 2021, a major migration crisis took place at the border between
Belarus and Poland. The cause of the crisis was the deliberate facilitation by the gov-
ernment of Belarus for migrants from Iraq, Afghanistan, and other countries to ille-
gally cross the border into Poland. These actions were a retaliation for the sanctions
imposed on Belarus by the European Union for human rights violations during the
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public protests that took place in response to the results of the 2020 presidential
election.'

This situation was cynically exploited by the Belarusian government to escalate
the problem of illegal border crossing into Poland, and triggered a humanitarian and
political crisis. The situation made it clear that Belarus, a neighbour of Poland geo-
graphically located in the east of Europe with ‘transparent’ borders with the countries
of the Commonwealth of Independent States, plays an important role on the route
used for circulation and smuggling of people from the former USSR and other coun-
tries. These activities violated the security of the Polish border with Belarus.

As a number of publications have been written on the provisions of Polish law on
the criminalization of illegal crossing of Poland’s national border, it would be inter-
esting to learn about the legal solutions that protect the national borders of Belarus.
Therefore, the purpose of this paper is to discuss the legal provisions concerning the
crime of illegal crossing of the national border and the crimes directly associated with
it in light of the 1999 Criminal Code of the Republic of Belarus (CCRB).* The paper
describes legal provisions that concern the illegal crossing of the country’s national
border, the organization of illegal migration, and the violation of the period of prohi-
bition of entry into its territory. The basis for the analyses will be the 1999 Criminal
Code of Belarus and the legal literature on the crimes referred to therein.

For the purposes of this paper, two hypotheses were adopted:

1) The regulation of the crime of illegal crossing of the national border and the
crimes directly associated with it under the 1999 Criminal Code of the Re-
public of Belarus is of a casuistic and restrictive nature.

2) Due to legal facilitations of migration within the Commonwealth of Inde-
pendent States, the provisions of the 1999 Criminal Code hardly guarantee
the protection of the country’s national border.

1. Illegal crossing of the national border of the Republic of Belarus

Illegal crossing of the national border of the Republic of Belarus is regulated in
Article 371 of the CCRB, in its Chapter XIII titled ‘Crimes against the state and the

1 C.I. A6canaamosa, K.C. CaymeBa, CoBpeMeHHbIe NapajjOKChl MEXIYHAPOJHOI Murparyn (B:)
3.0. Agamanosa (pep.), HaijmoHanbHble 5SKOHOMIYECKIE CUCTEMbI B KOHTEKCTe (POPMUPOBAHIA
I7106a/IBHOTO SKOHOMITYECKOTO TPOCTpaHcTBa. COOPHMK HayYHBIX TPy/oB, CuMmdepomons 2022,
c. 42 [S.G. Absalyamova, K.S. Sausheva, Sovremennyye paradoksy mezhdunarodnoy migratsii
(in:) Z.0. Adamanova (ed.), Natsional'nyye ekonomicheskiye sistemy v kontekste formirovaniya
global'nogo ekonomicheskogo prostranstva. Sbornik nauchnykh trudov, Simferopol 2022, p. 42].

2 VYronosusiit Kopexc Peciy6nmukm Bemapych 275-3 ot 09.07.1999 r., https://kodeksy-by.com/
ugolovnyj_kodeks_rb.htm (03.10.2022) [Ugolovnyy Kodeks Respubliki Belarus’ 275-Z ot
09.07.1999 g., https://kodeksy-by.com/ugolovnyj_kodeks_rb.htm (03.10.2022)].
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order of the exercise of power and governance’ in the section titled ‘Crimes against
the order of governance’ Pursuant to Article 371 par. 1 of the CCRB, ‘intentional ille-
gal crossing of the national border of the Republic of Belarus with the use of a motor
vehicle, an inland navigation vessel (self-propelled), a mixed (river-sea) navigation
vessel (self-propelled), a small motor vessel, a watercraft with an outboard motor,
a water scooter, or an aircraft with a motor, as well as intentional illegal crossing of
the national border of the Republic of Belarus by other means, committed within one
year of the imposition of an administrative penalty for the same violation’ shall be
subject to a penalty. The perpetrator is subject to a fine, detention, or imprisonment
for up to two years. This is the basic type of this crime.

The object of the legal protection is ‘the order of crossing of the national border’?
According to Article 1 of the 2008 Act on the National Border of the Republic of Be-
larus, the national border is ‘a line, and a vertical plane passing along this line, which
defines the borders of the territory of the Republic of Belarus (land, water, subsoil,
and airspace)’* It constitutes ‘a feature of the state that testifies to the extent of its ter-
ritory and its sovereignty’ The inviolability of national borders guarantees the territo-
rial integrity, unity, and internal security of the country.’

In broad terms, crossing of a national border includes crossing by individuals, by
water, air, or other means of transportation, and the movement of cargo, goods, and
animals across a national border. The object of the crime includes crossing the border
both with the use of a means of transportation indicated in the provision and by other
means, such as on foot, by swimming, on a boat, bicycle, or skis, and on horseback.®
It seems that the meaning of the phrase ‘by other means’ was somewhat downplayed
by the Belarusian legislator by it not being indicated literally in the legislation.” It

3 B.A. Kpyrnos, YronosHoe mpaBo. OcobenHas dactb, MuHck 2011, c. 234 [V.A. Kruglov,
Ugolovnoye pravo. Osobennaya chast, Minsk 2011, p. 234].

4 3akoH Pecriy6nuku Benapycs ‘O TocynapcrsenHoit rpanutie Pecriy6nuku benapycp’ ot 21 mions
2008 1. Ne 419-3, https://kodeksy-by.com/zakon_rb_o_gosudarstvennoj_granitse_respubliki_
belarus.htm (03.10.2022) [Zakon Respubliki Belarus’ ‘O Gosudarstvennoy granitse Respubliki
Belarus” ot 21 iyulya 2008 g. Ne 419-Z, https://kodeksy-by.com/zakon_rb_o_gosudarstvennoj_
granitse_respubliki_belarus.htm (03.10.2022)].

5 E.H. Cmorsp, OTBETCTBEHHOCTb 32 IIOCATATENBCTBA Ha IIOPSIOK [IepeceIeHNsI TOCYAAPCTBEHHO
rpaunmpl Peciy6nmku Bemapyce (B:) IlpaBoBas KyabTypa Kak YcaoBye (GOpMUpPOBaHIL
[IPaBOBOTO TOCYAAPCTBA. Marepuansl MeX/[YHAPOFHOI HAYIHO-TIIPAKTIIECKOI KOH(pepeHInIL,
Bure6ck 2010, c. 244 [Y.N. Smolyar, Otvetstvennost’ za posyagatelstva na poryadok peresech-
eniya gosudarstvennoy granitsy Respubliki Belarus, (in:) Pravovaya kul'tura kak usloviye
formirovaniya pravovo gosudarstva. Materialy mezhdunarodnoy nauchno-prakticheskoy konfer-
entsii, Vitebsk 2010, p. 244].

6 B.A. Kpyrnos, EJ. Kmnmosa, KomMenTapnit K yronoBHoMy Kogpiekcy Pecrny6mmku Benapycs,
MunHck 2015, c. 803-804 [V.A. Kruglov, Y.I. Klimova, Kommentariy k ugolovnomu kodeksu Res-
publiki Belarus, Minsk 2015, pp. 803-804].

7 J.C. Syra, O6 OTBETCTBEHHOCTNM 32 HE3aKOHHOE IlepecedeHIe TOCYLapPCTBEHHO TPaHMIIbI
Pecrrybnuku Benmapyco (B:) A.E. Bunorpanos (pep.), AkTyaabHble Ipo6meMbl oOecriedeHus
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should be noted that the legislator’s emphasis was on the method of crossing the bor-
der (which is not a frequently found in legislation).® The legislator also assumed that
it is relevant for criminal liability whether this crime is committed within one year
of the imposition of an administrative penalty for the same offence. Thus the provi-
sion criminalizes illegal border crossing, i.e. ‘the actual movement across a national
border in any way, in any direction without the legal grounds for doing so.’ A border
crossing is illegal when it occurs in a place that has not been designated for this pur-
pose, without proper documents, and without the required permission or authoriza-
tion."

The nature of the crime is formal. Therefore, the perpetrator’s liability does not
require the occurrence of any consequences. They are considered to be completed at
the time of completion of the behaviours indicated in the legislation," and in prac-
tice, at the time of the actual crossing of the line of the Belarusian national border.
Crossing the control line of a checkpoint that does not coincide with the line of the
national border, without the required documents or without the appropriate permis-
sion, may be classified as an attempt to illegally cross the Belarusian national border.'*

Criminal liability under Article 371 of the CCRB does not take place when the
border crossing regulations are violated in connection with an occurrence of extraor-
dinary circumstances, such as an accident or a natural disaster, or in the case of for-

HOTPAHNYHON 6e30MaCHOCTI: MaTepuansl MeX/YHAPOLHOI 3a0YHOI HAYIHO-IPAKTIIECKOI
koHpeperuuyu I'YO VIHcturyT norpanmdHoin cryx6nl Pecryomkn Bemapych, Musck 2017,
c. 550 [L.S. Yatsuta, Ob otvetstvennosti za nezakonnoye peresecheniye gosudarstvennoy granitsy
Respubliki Belarus, (in:) A.Y. Vinogradov (ed.), Aktual'nyye problemy obespecheniya pogranich-
noy bezopasnosti: materialy Mezhdunarodnoy zaochnoy nauchno-prakticheskoy konferentsii
GUO ‘Institut pogranichnoy sluzhby Respubliki Belarus”, Minsk 2017, p. 550].

8 [0.A. MnHakoBa, YTO/IOBHAs OTBETCTBEHOCTh 32 HE3aKOHHOE IlepecedeHIe TOCyHapCTBEHHOM
TpaHMIIBI 10 3aKOHOaTenbcTBY Poccun u gpyrux crpan CHT (cpaBHUTENbHBIN acmekT), https://
cyberleninka.ru/article/n/ugolovnaya-otvetstvennost-za-nezakonnoe-peresechenie-gosudarst-
vennoy-granitsy-po-zakonodatelstvu-rossii-i-drugih-stran-sng/viewer (04.10.2022) [Y.A. Mi-
nakova, Ugolovnaya otvetstvenost’ za nezakonnoye peresecheniye gosudarstvennoy granitsy
po zakonodatel'stvu Rossii i drugikh stran SNG (sravnitelnyy aspekt), https://cyberleninka.ru/
article/n/ugolovnaya-otvetstvennost-za-nezakonnoe-peresechenie-gosudarstvennoy-granit-
sy-po-zakonodatelstvu-rossii-i-drugih-stran-sng/viewer (04.10.2022)].

9 B.A. Kpyrnos, EJI. Knumosa, KomMenTapuit. .., op. cit., ¢. 803 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 803].

10  C.B. Ananny, ItaBa 18 (8:) 9.A. Muuyuc (pen.), YronosHoe npaso. OcobenHas 4acTb, MMHCK
2012, c. 565 [S.V. Ananich, Glava 18, (in:) E.A. Michulis (ed.), Ugolovnoye pravo. Osobennaya
chast, Minsk 2012, p. 565].

11 B.A.Kpyrnos, EJ. Kmumosa, Kommenrapuit. . ., op. cit., c. 804 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 804].

12 B.M. Xomnmy, ImaBa 32 (B:) A.B. Bapxos, B.M. Xomuu (pepn.), HayuHo-mpaxruyueckuit
KOMMeHTapunii K YTomoBHOMY Kofiekcy Pecrry6rmku Benmapych, Munck 2007, ¢. 802 [V.M. Khom-
ich, Glava 32, (in:) A.V. Barkov, V.M. Khomich (eds.), Nauchno-prakticheskiy kommentariy k
Ugolovnomu kodeksu Respubliki Belarus, Minsk 2007, p. 802].
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eigners or stateless persons applying for the status of a refugee.”® The circumstances
in question are extraordinary and irreversible circumstances and situations that have
caused a violation of the regulations concerning border crossing.’* In addition, the
perpetrator can be considered innocent in the absence of Border Guard signs (posts,
patrols) and clearly visible border signs.'®

Under Article 371 par. 2 of the CCRB, ‘intentional illegal crossing of the national
border of the Republic of Belarus by a person previously convicted for the crime pro-
vided for in this article, or by a foreigner, a stateless person, deported or expelled
from the Republic of Belarus before the expiration of the period of prohibition of en-
try into the Republic of Belarus, or by an official using his official powers’ is subject to
a penalty. The perpetrator is punishable by detention or restriction of liberty for up
to five years or imprisonment for up to five years. This is an aggravated type of this
crime.

On the basis of this provision, the following are criminally liable: a foreigner, i.e.
a person who is not a citizen of Belarus and who has proof that he or she is a citizen of
another state, and a stateless person, i.e. a person who is not a citizen of Belarus and
has no proof that he or she is a citizen of another state. These people are deported, i.e.
forcibly expelled beyond the borders of the republic, or expelled, i.e. sent out of the
republic. Also criminally liable is a public official who uses his or her official powers
for unlawful behaviour' involving the improper performance of control functions at
the national border of Belarus, as well as other abuses of official powers, to allow oth-
ers to illegally cross the border."”

Under Article 371 par. 3 of the CCRB, ‘intentional illegal crossing of the national
border of the Republic of Belarus, carried out by an organized group’ is subject to
a penalty. The perpetrator is subject to imprisonment for three to seven years and
to an optional fine. This is a particularly aggravated type of this crime. It should be

13 A.B. Inpnoscknmii, Imasa 33 (B:) A.B. bapkos, B.M. Xomuu (pen.), HayuHo-npakruyeckmit
KOMMeHTapuii K YrolmoBHOMYy Kopiekcy Pecrry6mku Bermapyce, Munck 2010, p. 859 [A.V. Shid-
lovskiy, Glava 33, (in:) A.V. Barkov, V.M. Khomich (eds.), Nauchno-prakticheskiy kommentariy k
Ugolovnomu kodeksu Respubliki Belarus, Minsk 2010, p. 859].

14 C.H. XosparoBa, O.A. Konemnd, IloHATME HE3aKOHHOTO IepeceueHMs TOCYHAPCTBEHHOI
rpannmpl Peciybmuxy Bemapych B yronoBHO-IIpaBoBOM acmekTe (B:) [ocymapcTBO U IpaBo:
aKTyajbHble Ipo6reMbl (OPMUpPOBaHMA IIPaBOBOro co3HaHusA. COopHuk crareit IV
MeXX/IyHapOJHOI HayYHO-IpaKTHdecKoi koHdpeperuny, Morunes 2021, c. 116 [S.N. Khovra-
tova, O.A. Koledich, Ponyatiye nezakonnogo peresecheniya gosudarstvennoy granitsy Respub-
liki Belarus’ v ugolovno-pravovom aspekte, (in:) Gosudarstvo i pravo: aktual'nyye problemy
formirovaniya pravovogo soznaniya. Sbornik statey IV Mezhdunarodnoy nauchno-praktich-
eskoy konferentsii, Mogilev 2021, p. 116].

15  B.M.Xowmny, I'maBa 32..., op. cit., c. 802 [B.M. Xomuy, ['tasa 32..., op. cit., p. 802].

16  B.A.Kpyrnos, EJ. Knumosa, Kommenrapnit. .., op. cit., c. 804 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 804].

17 A.B.Iumnosckuit, [nasa 33..., op. cit., c. 859 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 859].
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pointed out that in the light of Article 17 of the CCRB, a crime is considered to have
been committed by a group of persons after prior agreement if they have agreed in
advance to jointly commit the crime in question. Therefore, under Article 371 par. 3
of the CCRB, it is the leaders and members of such a structure who are liable.

Article 371 of the CCRB contains a so-called footnote to its content. It shows that
the above provision does not apply to foreign citizens and stateless persons who ar-
rive in Belarus in violation of the rules for crossing its national border and who apply
for the status of a refugee, subsidiary protection, or asylum in the republic. The con-
dition is that such persons submit the applications in question without delay.

The perpetrator of the crime under Article 371 of the CCRB is a sane individual
who has reached the age of 16 and, according to paragraph 2, is a foreigner, a stateless
person, or a person deported or expelled from Belarus. Intentional fault is a neces-
sary criterion for a person to be considered a perpetrator of this crime.

It should be noted that the regulation in question is described with a fairly high
level of detail. It takes into account both the ways of crossing the border and the dif-
ferent categories of perpetrators (including those operating in organized structures).

2. Organization of illegal migration

Organization of illegal migration is regulated in Article 371" of the CCRB, in its
Chapter XIII titled ‘Crimes against the state and the order of the exercise of power
and governance’ in the section titled ‘Crimes against the order of governance’ It was
added to the Criminal Code in 2003.

On the basis of Article 371" par. 1 of the Criminal Code of the Republic of Bela-
rus, ‘organization, directing, and support for activities involving illegal entry into the
territory of the Republic of Belarus, stays in the territory of the Republic of Belarus,
transit through the territory of the Republic of Belarus, or departure from the Repub-
lic of Belarus of foreigners or stateless persons (organization of illegal migration)’ are
subject to a penalty. The perpetrator is punishable by detention or restriction of lib-
erty for up to five years or imprisonment for up to five years. This is the basic type of
this crime.

It should be noted that the wording in parentheses of the quoted provision con-
tains the legal name of this crime, i.e. ‘organization of illegal migration’ Illegal mi-
gration is defined as ‘entry into the country, stays in its territory, transit through the
territory of the state, or exit outside the borders of the republic carried out in viola-
tion of the legislation of the Republic of Belarus. This phenomenon includes such
behaviour as ‘entry of a foreigner into Belarus on the basis of falsified documents,
without a visa, without an immigration card, a passport, or another document au-
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thorizing the crossing of the border; failure to comply with the order of registration
and choice of place of stay; and failure to leave Belarus after a certain period of stay’'®

It should be noted that the largest number of illegal migrants come to Belarus
from Afghanistan, Pakistan, Iraq, India, Sri Lanka, and China, taking advantage of
the transparency of the Russian-Belarusian border. About 95% of them come from
Russia. They mostly arrive in Russia and other countries of the Commonwealth of
Independent States legally thanks to lenient conditions for obtaining visas and for
entry. Due to a lack of customs and border control, they easily enter Belarus.” At
a critical time in the migration crisis, a migration business has sprung up in some
countries. Tourism companies, including those from Iraq, have organized ‘excur-
sions’ from Baghdad to Minsk, costing between USD 560 and 950. The price in-
cluded airline tickets, visas, insurance, a COVID-19 test, and accommodation in
a hotel. The ‘tourists’ were encouraged by President Lukashenko himself. After en-
tering Belarus, the migrants first rested, then were taken by bus for USD 20-25 to
Lida, a town close to the border with Lithuania. Further on, with the help of a smug-
gler, they crossed the border in the Belarusian forests and went to Vilnius at the
cost of USD 1,000-1,500. Then, after paying another fee, they were transported to
Suwalki, a city located in the European Union.*” Migrants also illegally crossed the
so-called ‘green border’ in terrible conditions, going through forests and swamps. In
addition, there have been attempts to push for a legal border crossing at the crossing
point in KuzZnica Bialostocka.

The object of the crime is ‘the established procedure/order for managing the entry
to (exit from) and transit through the Republic of Belarus by foreigners and stateless
persons.*' Another object of the crime is ‘the social relations in the sphere of manage-
ment that regulate the migration processes at the borders of the Republic of Belarus’*
The object of the crime includes behaviour in the form of organization. Organization
is a planned activity aimed at enabling illegal entry, exit, or transit of foreigners and
stateless persons,” which consists in searching for persons willing to cross the bor-

18  Ibidem, p. 860.

19  B.A.Kpyrnos, EJ. Knumosa, Kommenrapuit. .., op. cit., c. 806 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 806].

20 AT 3norumkos, TpausurHas murpainys B Bemapycu: B momckax ¢oxanbHoi Toukm, Poccyst:
TEHJIEHIIMM U TePCIeKTuBBI pasutuA 2022, no. 17-1, c. 890 [A.G. Zlotnikov, Tranzitnaya mi-
gratsiya v Belarusi: v poiskakh fokal'noy tochki, Rossiya: tendentsii i perspektivy razvitiya 2022,
no. 17-1, p. 890].

21  B.A. Kpyrios,YronoBHoe 1paso..., op. cit., c. 236 [V.A. Kruglov, Ugolovnoye pravo..., op. cit.,
p- 236].

22 C.B. Anauny, ImaBa 18..., op. cit., c. 566 [S.V. Ananich, Glava 18..., op. cit., p. 566].

23 B.A.Kpyrnos, EJ. Knumosa, KommenTapuii. .., op. cit., c. 806 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 806].
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der and recruiting the participants in the crime,** developing a plan to penetrate the
border in the territory of Belarus, preparing and equipping migrants with illegal doc-
uments, providing a means of transport for their transportation,” dividing responsi-
bilities and specific activities among the participants, providing financial resources
and communications, renting premises to hide the migrants, determining places for
crossing the border,? and establishing contacts with foreign citizens.”” The aforemen-
tioned behaviours constitute ‘a complex of undertakings involving planning, prepa-
ration, and multilateral provision for the performance of the crime’*® Organization
can involve the actions of one person or a group of people; in practice, the perpetra-
tion is divided among many people.” It includes two forms of behaviours: those re-
lated to crossing the border and those related to organizing an illegal stay in Belarus.
The behaviour included in the first consists in conducting a campaign to recruit pos-
sible illegal migrants, dividing them into different groups, organizing and equipping
vehicles with the appropriate documents, and transporting, delivering, and transfer-
ring the illegal migrants with properly prepared means of transport across the border.
This is done on the basis or with the use of falsified or other persons’ documents.*
The most common are falsified or stolen authentic passports, and falsified invitations
used to obtain a visa, documents for legal residence, or documents needed to obtain

24 B.A. Kpyrnos, E.V. Knumosa, KomMenTapuii. .., op. cit., c. 806; C.B. Ananny, I'taBa 18, op. cit.,
¢. 568 [V.A. Kruglov, Y.I. Klimova, Kommentariy..., op. cit., p. 806; S.V. Ananich, Glava 18, op. cit.,
p- 568].

25  C.B. Ananny, IlaBa 18, op. cit., c. 568 [S.V. Ananich, Glava 18..., op. cit., p. 568].

26  B.A.Kpyrios, EJI. Knumosa, KommenTapuii..., op. cit., ¢. 806 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 806].

27 A.B.lIugnosckuit, Inasa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

28  A.B. Kasxako, OtgenbHble IpoO/IeMbl IpaBOBOro obecredeHNs OOpbOBI C HE3aKOHHO
Murpanme’li Ha BHYTPeHHe[l TpaHNIle COIO3HOTO TOCYFAPCTBA, ‘BEeCTHMK IIOOLKOTO
yauBepcurera 2017, no. 14, c. 157 [A.B. Kazkhakov, Otdel'nyye problemy pravovogo obespech-
eniya bor’by s nezakonnoy migratsiyey na vnutrenney granitse soyuznogo gosudarstva, ‘Vestnik
polotskogo universiteta’ 2017, no. 14, p. 157].

29  AB. KasxaxoB, OneparuBHO-PO3BICKHAsI XapPAaKTEPUCTMKA HE3aKOHHOM MWUIpalMy Ha
rOCy/lapCTBEHHOIT rpanuile Pecriybmuku Bermapych: yromoBHO-IIpaBOBOI aCHeKT ¥ MEXaHNU3M
HpPeCTYIUICHVS, https://elib.amia.by/bitstream/docs/2455/1/358_2018_Minsk-krim_2.pdf
(04.10.2022) [A.B. Kazkhakov, Operativno-rozysknaya kharakteristika nezakonnoy migratsii
na gosudarstvennoy granitse Respubliki Belarus’: ugolovno-pravovoy aspekt i mekhanizm prestu-
pleniya, https://elib.amia.by/bitstream/docs/2455/1/358_2018_Minsk-krim_2.pdf  (accessed
04.10.2022)].

30 OJ. Baxyp, OpranmsoBaHHble (GOPMBI HE3aKOHHOI Murpauyun B Pecrmy6nmke Bemapycs:
po6/IeMbl YTOIOBHO-IIPAaBOBOBIO IPOTUBOAEICTBIA, ‘BecTHuk Akasemun MBJI Pecry6mkm
Benapycp’ 2008, no. 2, c. 67 [O.1. Bakhur, Normy ugolovnogo Kodeksa Respubliki Belarus, pre-
dusmatrivayushchiye otvetstvennost’ za nezakonnuyu migratsiyu: stanovleniye razvitiye i dal'ney-
sheye sovershenstvovanie, ‘Zhurnal Belorusskogo gosudarstvennogo universiteta. Pravo’ 2019,
no. 3, p. 67].
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a Schengen area invitation or visa.”’ Confirmation of their authenticity at the national
border sometimes requires the use of specialized equipment.** The second behaviour
consists in ‘ensuring the illegal presence of illegal immigrants in the territory of the
country, which includes, for example, meeting them at their points of arrival in the
country, clandestine forward transportation, providing vehicles, housing, and food,
providing security, and assistance in finding work.”

The object of the crime also includes behaviour in the form of directing. Direct-
ing involves the preparation by an individual or a group of persons of actions aimed
at illegal entry, exit, or transit of foreigners or stateless persons, preparation of action
plans, management of a group, maintaining discipline, attracting new members to
the group, establishing contacts with customs and border officials,* carrying out in-
struction briefings on the various stages of illegal migration,* maintaining constant
contacts between participants in the crime, and coordination of their actions.*

The object of the crime also includes behaviour in the form of support for the
activity consisting in illegal entry into the territory of Belarus. It involves assistance
by providing information about the crossing of the national border and the route
to reach it,”” providing advice and information to the organizers of the crime and

31 A. ©epopaxko, [TpyunHbI 1 TeHAEHIMM HEe3aKOHHOI Murpaunn. ITporusopeiicTBre He3aKOHHOI
murpauny, YKypHan MeXXIyHapOIHOTrO ITpaBa 1 MeX/JyHapOLHbIX oTHOLIeHnir 2009, no. 4, c. 17
[A. Fedorako, Prichiny i tendentsii nezakonnoy migratsii. Protivodeystviye nezakonnoy migrat-
sii, Zhurnal mezhdunarodnogo prava i mezhdunarodnykh otnosheniy’ 2009, no. 4, p. 17].

32 O.C. BouapoBa, T.IO. Puremnckas, Oco6eHHOCTV KPUMMHAINCTUIECKOTO WCCIETOBAHIS
IOKYMEHTOB Ha IIPAaBO IlepecedeH s TPAHNUIIBI OCYIeCTB/IIEMOTO CIIEIaIIICTAMI U 9KCIIePTaMu
OrpaHnyHoN cmyx6s1 Pecrry6iviku Bemapych, ‘Bonmpocs! KpuMIHOMOTYN, KPUMMHAVCTIKI
u cype6Hoit akceptussl’ 2013, no. 1, c¢. 50-51 [O.S. Bocharova, T.Y. Riteinskaya, Osobennosti
kriminalisticheskogo issledovaniya dokumentov na pravo peresecheniya granitsy osushchestv-
lyayemogo spetsialistami i ekspertami pogranichnoy sluzhby Respubliki Belarus, ‘Voprosy krimi-
nologii, kriminalistiki i sudebnoy ekspertizy’ 2013, no. 1, pp. 50-51].

33 O Baxyp, OpranusoBaHHbIe. .., 0p. cit., ¢. 67 [O.1. Bakhur, Organizovannyye..., op. cit., p. 67].

34  B.A.Kpyrnos, EJ. Knmumosa, Kommenrapuit. .., op. cit., c. 806 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 806].

35  A.B.IlIupnosckuit, ImaBa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

36 C.B. Ananny, I'maBa 18..., op. cit., c. 568 [S.V. Ananich, Glava 18..., op. cit., p. 568].

37 H.H. Bopeiiko, ITocoOHNYeCTBO B HE3aKOHHOM IIepeCeYeHMN TOCYHAPCTBEHHON TI'PaHMIIBI
Pecrrybnuku Benapycp mbo comeiicTBie He3aKOHHON Murpaumu? Bompocs! kBammbuxanyum
U pasrpaHudeHna orBeTcTBeHHOCTM (B:) A.E. Bunorpapos (pen.), AKTyanbHble IPO6TEMBbI
obecriedeHysA IIOTPAHNYHOI 6E€30MACHOCTH: MaTepyanbl MeXTYHapOFHON 3a09HOI HAay4HO-
npakTideckoit kougpepeniyn I'YO VIHcTuTyT nmorpaHu4Hoi cay>x6nl Pecry6mikn Bemapycn,
MuHck 2017, c. 65 [N.N. Boreyko, Posobnichestvo v nezakonnom peresechenii gosudarstven-
noy granitsy Respubliki Belarus’ libo sodeystviye nezakonnoy migratsii? Voprosy kvalifikatsii
i razgranicheniya otvetstvennosti (in:) A.Y. Vinogradov (ed.), Aktualnyye problemy obespech-
eniya pogranichnoy bezopasnosti: materialy Mezhdunarodnoy zaochnoy nauchno-prakticheskoy
konferentsii GUO ‘Institut pogranichnoy sluzhby Respubliki Belarus”, Minsk 2017, p. 65].
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its participants,® preparing the smuggling route,” purchasing tickets to the border
zone," hiding the organizers and participants of the crime*! by providing premises,**
receiving and accommodating them,* providing means of transportation,* mobile
communications, and other property, arranging personal escort of illegal migrants
through the territory of Belarus and to the state border, providing them with assis-
tance in the crossing of the border,* transporting migrants to the territory of Belarus,
directing the transit,* preparing shelters for illegal migrants in the border zone (belt),
hiding or destroying objects (documents) left by illegal migrants, obliterating other
traces of the crime, and carrying out instructions from the person directing illegal
migration that are aimed at committing the crime.

The object of the crime also includes behaviour in the form of residence in or
transit through the territory of the Republic of Belarus (entry of a foreigner into the
Republic of Belarus from one country, transit through it, and exit from the republic
to another country),” or departure from the Republic of Belarus.

In general, the organization of illegal migration as the entire crime manifests
itself ‘in ordering activities aimed at creating conditions for the movement of for-
eigners, organizing their illegal stay in violation of the migration or transit procedure
established in the Republic of Belarus, or directly organising the commission of the
acts provided for in Article 371 par. 1' of the Criminal Code of the Republic of Bela-
rus.* In this regard, it should be noted that this crime is associated with the commis-
sion of separate crimes of bribery and falsification of documents.”® As the nature of
the crime is formal, the perpetrator’s liability does not require the occurrence of any

38  A.B.IlIupnosckuit, ImaBa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

39  B.A.Kpyrnos, EJV. Knmumosa, KommeHTapuit. .., op. cit., ¢. 807 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 807].

40  H.H. Bopeiiko, ITocobHn4ecTBo. .., 0p. cit., c. 65 [N.N. Boreyko, Posobnichestvo..., op. cit., p. 65].

41  A.B.lIugnosckuit, Imasa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

42 B.A. Kpyrnos, EJ. Kimmosa, KommenTapuit. .., op. cit., c. 806-807 [V.A. Kruglov, Y.I. Klimova,
Kommentariy..., op. cit., pp. 806-807].

43 H.H. Bopeiiko, ITocobHn4ecTBo. .., 0p. cit., c. 65 [N.N. Boreyko, Posobnichestvo..., op. cit., p. 65].

44  B.A. Kpyrnos, EJ. Kimmosa, KomMenTapuit. .., op. cit., c. 806-807 [V.A. Kruglov, Y.I. Klimova,
Kommentariy..., op. cit., pp. 806-807].

45  H.H. Bopeiiko, ITocobHn4ecTBo. .., 0p. cit., c. 65 [N.N. Boreyko, Posobnichestvo..., op. cit., p. 65].

46  C.B. Ananny, IltaBa 18..., op. cit., c. 568 [S.V. Ananich, Glava 18..., op. cit., p. 568].

47  H.H. Bopeiiko, ITocobHM4ecTBoO. .., 0p. cit., c. 65 [N.N. Boreyko, Posobnichestvo..., op. cit., p. 65].

48  B.A.Kpyrios, EJI. Knumosa, KommenTapuii. .., op. cit., c. 807 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 807].

49  JI. BacumbeBa, O. Baxyp, HesakoHHas Mwurpanyuss B COBpeMeHHOIT Bemapycn: mpo6iembr
YTOTOBHOII OTBETCTBEHHOCTH, OKypHalI MeX[AYHAapOJHOrO IIpaBa I  MeXAYHapOFHBIX
orHourennit’ 2005, no. 1, ¢. 15 [L. Vasil'yeva, O. Bakhur, Nezakonnaya migratsiya v sovremennoy
Belarusi: problemy ugolovnoy otvetstvennosti, Zhurnal mezhdunarodnogo prava i mezhdunar-
odnykh otnosheniy’ 2005, no. 1, p. 15].

50  C.B. Ananny, I'maBa 18..., op. cit., c. 569 [S.V. Ananich, Glava 18..., op. cit., p. 569].
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consequences. It is considered as completed at the time of completion of the behav-
iours indicated in the legislation.’’

In light of Article 371" par. 2 of the CCRB, ‘organization of illegal migration, car-
ried out in a manner that endangers the life or health of foreigners or stateless per-
sons, or involving treatment that is cruel or degrading to their dignity, or is carried
out repeatedly, or by a group of persons with prior agreement, or by a public official
using his official powers’ is subject to a penalty. The perpetrator is subject to impris-
onment for three to seven years and to an optional fine. This is an aggravated type of
this crime.

The object of the analysed crime comprises:

— its perpetration in a manner that endangers the life or health of foreigners or
stateless persons — creating a real danger to human life and health by trans-
porting people in truck containers, car trunks, hiding places that impede their
movement and nutrition,* in tanker trucks, or in unsanitary conditions;”

— its perpetration in a manner that involves treatment that is cruel or degrad-
ing to their dignity — with the violation of applicable norms of law, morality,
and social relations™ by deprivation of access to food, drink, and heat, or with
beating, violence, ridicule, or insult;

— its perpetration more than once - the repeated perpetration of two or more
such crimes;*

— its perpetration by a group of persons after prior agreement, if they have
previously agreed to jointly commit the crime in question (Article 17 of the
CCRB);

— its perpetration by a public official using his or her official powers — the un-
lawful behaviour of a public official that was carried out taking advantage of
his or her official status and position.”

The perpetrator of the crime identified in Article 371" of the CCRB s a sane in-
dividual who has reached the age of 16, and the perpetrator of the crime identified in
Article 371" par. 2 of the CCRB is a public official. Intentional fault is a necessary cri-

51  B.A.Kpyrnos, E.V. Knmumosa, Kommenrapuit. .., op. cit., c. 807 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 807].

52 Ibidem, p. 807.

53  A.B.IlIupnosckuit, ImaBa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

54  B.A.Kpyrnos, E.V. Knmumosa, Kommenrapuit. .., op. cit., c. 807 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 807].

55  A.B.IlIupnosckuit, ImaBa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

56  B.A.Kpyrnos, E.J. Knmumosa, Kommenrapuit. .., op. cit., c. 807 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 807].

57  Ibidem, p. 807.
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terion for a person to be considered a perpetrator of this crime. Motives (such as per-
sonal benefit or financial gain) do not affect the qualification of the act.®

Stressing the importance of the crime described, Belarusian lawyers point out
that the criminalization of behaviour associated with illegal migration is ‘an impor-
tant step on the way to securing social relations in the sphere of migration and the
constitutional rights of citizens’®

3. Violation of the period of prohibition of entry into the territory
of the Republic of Belarus

Violation of the period of prohibition of entry into the territory of the Republic
of Belarus is regulated in Article 371* of the CCRB, in its Chapter XIII titled ‘Crimes
against the state and the order of the exercise of power and governance’ in the section
titled ‘Crimes against the order of governance. It was added to the Criminal Code in
2003.

Under Article 3712 of the CCRB, a ‘stay in the Republic of Belarus of a foreigner
or a stateless person who has been deported or expelled from the Republic of Belarus
before the expiration of the period of prohibition of entry into the Republic of Bela-
rus, in the absence of the elements of a crime, as provided for in Article 371 par. 2 of
the Criminal Code’ is subject to a penalty. The perpetrator is subject to a fine, deten-
tion, or imprisonment for up to one year.

The object of the crime is ‘the established procedure/order of the entry into the
Republic of Belarus by foreigners and stateless persons.® The object of the crime in-
cludes behaviour involving the stay in Belarus of a foreigner or a stateless person who
has been deported or expelled from the country before the end of a period of prohi-
bition of entry.®' Deportation means the forcible removal of a person to outside the
borders of Belarus, and expulsion (sending out) means the removal of a foreigner to
outside its borders.*

58  A.B.IlImpnosckuit, ImaBa 33..., op. cit., c. 861 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 861].

59  OJ. Baxyp, Hopmbl yromoBHoro kopekca Pecny6muku Bemapych, IpegycMaTpyBarolye
OTBETCTBEHHOCTb 32 HE3AKOHHYI0 MUTPALMIO: CTAHOB/IEHNME pasBUTVE I [Ja/lbHeliilee
coepieHcTBoBanne, YKypnan Beropycckoro rocygapcTBeHHOro yHuBepcnTera. IIpaso’ 2019,
no. 3, c¢. 71 [O.I. Bakhur, Normy ugolovnogo Kodeksa Respubliki Belarus, predusmatrivayush-
chiye otvetstvennost’ za nezakonnuyu migratsiyu: stanovleniye razvitiye i dal'neysheye soversh-
enstvovanie, ‘Zhurnal Belorusskogo gosudarstvennogo universiteta. Pravo’ 2019, no. 3, p. 71].

60  B.A.Kpyrios, EJI. Knumosa, KommenTapuii. .., op. cit., c. 808 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 808].

61  A.B.IIunnosckuit, Inasa 33..., op. cit., c. 862 [A.V. Shidlovskiy, Glava 33..., op. cit., p. 862].

62  B.A.Kpyrios, EJI. Knumosa, KommenTapuii. .., op. cit., c. 808 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 808].
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At this point of the analysis, it should be noted that in administrative deportation
proceedings, deportation can be imposed by a body of the Belarusian border service,
the country’s internal affairs bodies, national security bodies, and judges. The period
of the ban on entry into Belarus is determined on the basis of the circumstances, the
information on the foreigner, and the reasons for his or her stay in the republic. The
authority enforcing the deportation order informs the foreigner of their criminal li-
ability for illegal crossing of the border and violation of the period of prohibition of
entry, and an entry to this effect is made in the deportation order. The deported per-
son is subject to mandatory fingerprint registration.®®

Deportation issues are regulated by the 2010 Act on the Legal Situation of For-
eigners and Stateless Persons in the Republic of Belarus.** In light of Article 70, on
the basis of an executed decision on deportation to a foreign country, a foreigner is
included in the list of persons whose entry into the territory of the Republic of Be-
larus is prohibited or undesirable. The deported foreigner can be barred from enter-
ing Belarus for a period from six months to five years. An expelled foreigner may be
banned from entering Belarus for a period from six months to ten years. In the case
of deportation or expulsion to a foreign country in accordance with an international
agreement on readmission of a foreigner, the appropriate mark should be inserted in
his or her document in the case of his or her travelling abroad. The form of the mark
and the procedure for its placement are determined by the Council of Ministers of
the Republic of Belarus.

Proving liability for a crime under Article 371 of the CCRB is difficult, because
crossing the border with Poland, Latvia, Lithuania, or Ukraine is punishable under
Article 371 par. 2 of the CCRB, while crossing the border with Russia is punishable
under Article 371 par. 2 of the CCRB. The border between Belarus and Russia, as
mentioned earlier, is unprotected and transparent, and has no checkpoints.®

The nature of this crime is formal and is considered to be completed with the
performance of the conduct indicated in the provision, so the liability of the perpe-

63 Ibidem, p. 808.

64  3akoH Peciy6nmku Benapycs 4 ssaBaps 2010 1. Ne 105-3 ‘O mpaBoBOM IOJIOKEHNM MTHOCTPAHHBIX
rpaxjaH u i Oe3 rpaxpaHctBa B PecriyOnuke Bemapyce, https://www.legislationline.org/
download/id/7190/file/Belarus_Legal_Status_of_Foreign_Citizens_Stateless_Persons_2010_
am2017_ru.pdf (04.10.2022) [Zakon Respubliki Belarus’ 4 yanvarya 2010 g. Ne 105-Z ‘O pravo-
vom polozhenii inostrannykh grazhdan i lits bez grazhdanstva v Respublike Belarus’, https://
www.legislationline.org/download/id/7190/file/Belarus_Legal_Status_of_Foreign_Citizens_
Stateless_Persons_2010_am2017_ru.pdf (accessed 04.10.2022)].

65  PI.JInmran, OpraHusanms NpTUBOAEICTBIA He3aKOHHOI Murpatyn B Pecrry6/ke benapycs,
https://elib.institutemvd.by/bitstream/MVD_NAM/628/1/Lishtvan.pdf (04.10.2022) [R.G. Lisht-
van, Organizatsiya prtivodeystviya nezakonnoy migratsii v Respublike Belarus, https://elib.insti-
tutemvd.by/bitstream/MVD_NAM/628/1/Lishtvan.pdf (accessed 04.10.2022)].
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trator does not require the occurrence of any consequences.* The perpetrator of the
crime under Article 371* of the CCRB is a sane individual who has reached the age of
16 and is a foreigner or a stateless person. Intentional fault is a necessary criterion for
a person to be considered a perpetrator of this crime.

Conclusions

The analyses carried out lead to the conclusion that the first hypothesis, that as-
sumes that ‘the regulation of the crime of illegal crossing of the national border and
the crimes directly associated with it under the 1999 Criminal Code of the Republic
of Belarus is of casuistic and restrictive nature, was partly confirmed. In the course of
the analysis, it was found that the method of regulation, i.e. the scope of criminaliza-
tion, is in line with the policy of creating a detailed criminal law. This is evidenced by
the three crimes in the Criminal Code that concern illegal border crossing and that
cover six behaviours comprising many actions. However, the assumptions about the
severity of the stipulated penalties were not confirmed. The following penalties were
introduced for the commission of the analysed crimes: fine, detention, restriction of
liberty, and imprisonment. The last penalty is present in every provision. Depending
on the act, the duration of imprisonment may be up to one year, two years, up to five
years, or up to seven years. Thus its severity is not grossly excessive. Stricter liability
is provided in particular for the commission of these crimes by a person previously
convicted of illegal border crossing, by organized structures, and by public officials,
as well as for posing a threat to the life or health of migrants.

The second hypothesis, which assumes that ‘due to legal facilitations of migra-
tion within the Commonwealth of Independent States, the provisions of the 1999
Criminal Code hardly guarantee the protection of the country’s national border’, was
confirmed. In the course of the analysis, it was determined that this is due to the lack
of checks at the border between Russia and other countries of the Commonwealth of
Independent States (including Belarus) and thus the ease of obtaining the right to en-
ter Belarus. Therefore it can be concluded that Belarusian law provides the best pro-
tection against illegal border crossing from member states of the European Union:
Poland, Lithuania, and Latvia.

There is no doubt that criminalization of the crime of illegal crossing of the na-
tional border and the crimes directly associated with it in the Criminal Code of the
Republic of Belarus of 1999 is necessary. Against the backdrop of the aforementioned
events which took place in the autumn and winter of 2021, a conclusion arises re-
garding the need to properly apply the provisions discussed herein and not to use
them to achieve political objectives.

66  B.A.Kpyrios, EJI. Knumosa, KomMenTapuit..., op. cit., c. 809 [V.A. Kruglov, Y.I. Klimova, Kom-
mentariy..., op. cit., p. 809].
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The Migration of Ukrainians to Poland:
The Context of Border Criminology

Abstract: The phenomenon of migration is common in modern times. People move around the world for
touristic, financial, educational, social and other reasons. One of the destination countries is Poland, in
which Ukrainians, the largest contingent of all foreigners, have arrived for a number of years. Currently,
the war is in progress in Poland’s neighbouring country. More than 3 million Ukrainian citizens have
come to our country in search of temporary or long-term shelter. Considering the increased number
of the Ukrainians, Polish people have posed the question as to whether greater delinquency where
immigrants are perpetrators will constitute one of the negative outcomes. Accordingly, the decision was
made to analyse the phenomenon of the migration of Ukrainians to Poland over the last few decades, as
well as their engagement in delinquency, in the context of border criminology. It was also determined
to review literature and statistical data concerning the phenomenon discussed. In view of the above, the
prediction is made that in the immediate future, the rates in offences committed by these foreigners will
increase proportionally to the number of Ukrainian immigrants.

Keywords: border criminology, delinquency, eastern border area, immigration

Introduction

People have always moved, looking for their own place in the world. However,
they settled themselves in places where they felt safe. Nothing has changed in this
regard to this day. Everyone looks for their own exceptional corner, being driven by
the possibility of fulfilling their individual needs, among which a central position is
taken by a sense of safety. The situation changes dramatically once a human starts to
feel threatened. They are left with the choice to either remain in their place of resi-
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dence or to look for a place that will guarantee them better living conditions. Thus,
the migration of the population is not anything bizarre, as it is to a large extent con-
ditioned by the social and economic situation in a country and in the world. History
shows times when migration indicators increased and times when they decreased.
Times of peace and currency stability favour permanent settlements, whereas cri-
ses, including war, intensify the process of movement. It is in such volatile times that
the people of the world find themselves in right now, especially the citizens of coun-
tries that are either at war or bear its direct consequences. Among these countries
are Ukraine and Poland. In Ukraine the war is in progress, and Poland, as one of its
nearest neighbours, accepts millions of refugees, giving them safety. Nevertheless, the
question arises of whether the humanitarian reaction of Poland may be related to
negative consequences in the form of an increased number of offences with the in-
volvement of Ukrainians in our country. As a result, it was resolved to analyse the
phenomenon of the migration of Ukrainians to Poland over the last few decades, as
well as their involvement in delinquency, which may, to a certain extent, portray this
migration from the perspective of criminogenic factors. Despite the fact that it is un-
typical in criminology to provide the sources of delinquency based on statistical data,
it is a prevalent practice in the analysis of criminological phenomena.!

1. Border criminology assumptions - a critical analysis

Researchers are greatly interested in the European Union’s neighbourhood pol-
icy because the illegal migration of citizens from the countries bordering Europe in
the south (e.g. Tunisia) and in the east (e.g. Ukraine) is highly likely.* In the globalized
world, territorial borders assume special meaning, but the issues pertaining to them
are still too rarely explored as part of criminology, the interest of which is in the com-
mission of offences related to national borders. Criminologists investigate the activi-
ties of institutions and the enforcement practices of territorially limited state entities.
Unfortunately, such an approach is inadequate in the light of the increased level of
cross-border delinquency, in which technological innovations are more frequently
used. On the other hand, it should be admitted that such technologies provide oppor-
tunities for more effective state control.’

These measures produce an emerging class of the ‘mobility poor’ who seem des-
tined, like the ‘masterless men’ and ‘valiant beggars’ of previous centuries, to shoul-
der the generalised anxieties of insecure and turbulent times. This network of

1 J. Blachut, Problemy zwigzane z pomiarem przestepczosci, Warsaw 2007, p. 81.
P. Green, State Crime Beyond Borders, (in:) S. Pickering, L. Weber (eds.), Borders, Mobility and
Technologies of Control, Dordrecht 2006, p. 151.

3 S. Pickering, L. Weber, Borders, Mobility and Technologies of Control, (in:) S. Pickering, L. We-
ber, Borders, op. cit., p. 1.
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selective controls designed to protect the secure and developed world from the in-
cursions of the poor and insecure has been graphically described by A.H. Rich-
mond (1994) as ‘global apartheid’*

In The Hague, the priorities of the European Union in the field of border pol-
icy were determined as follows: ‘to prevent and combat illegal immigration, inform
on legal channels for migration, resolve refugee situations by providing better access
to durable solutions, build border control capacity, enhance document security and
tackle the problem of return’®> With justified assumptions, it must be acknowledged
that partnership for the benefit of the policy’s implementation does not concern refu-
gee protection but immigration control. Fekete claims that the European Union takes
the most care of both creating barriers for the movement of migrants and extending
the area of its influence on border-control strategy.® Consequently, a problem arises
with reference to the implementation of humanitarian obligations as imposed by the
Geneva Convention, aimed at protecting those who flee from persecution from the
states of their citizenship.

Stumpf draws our attention to the fact that in border control, the notion of
‘non-members’ is used, whereas Bosworth and Guild employ the term ‘non-citizens’;’
yet Krasmann writes about ‘enemies’ so as to define foreigners who want to get into
a given country (e.g. Poland). Even these terms foster repressive actions on the part of
Poland, and constitute the basis for the social exclusion of foreigners.® Krasmann puts
forward an even deeper interpretation: not just social exclusion, but extermination.’

Many criminologists debate whether lack of citizenship (in this case Polish citi-
zenship) enables imprisonment or deportation.'” The question is brought up if stig-
matization of the citizens of a given country in the name of security is necessary
Krasmann concedes that ‘[t]he enemy is the vector for the anticipatory rationale of
security, as “a menace is always already there”, justifying coercive action ahead of any
“prospective attacks™'" He reckons that sovereignty represents a priority for the tar-
get immigration country, and enemy penology pertains to the ‘renaissance of sov-

4 Ibidem, p. 9.

P. Green, State..., op. cit., p. 152.

6 L. Fekete, From Refugee Protection to Managed Migration: The EU’s Border Control Programme,
‘European Race Bulletin’ 2003, vol. 43, p. 3.

7 M. Bosworth, M. Guild, Governing Through Migration Control: Security and Citizenship in Brit-
ain, ‘British Journal of Criminology’ 2008, no. 48, pp. 703-719.

8 L. Weber, J. McCulloch, Penal Power and Border Control: Which Thesis? Sovereignty, Govern-
mentality, or the Pre-Emptive State? ‘Punishment and Society’ 2019, vol. 21, no. 4, p. 26.

9 S. Krasmann, The Enemy on the Border: Critique of a Programme in Favour of a Preventive State,
‘Punishment and Society’ 2007, no. 9, p. 311.

10 J. Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, American Uni-
versity Law Review’ 2006, vol. 56, p. 377.

11 S. Krasmann, The Enemy..., op. cit., p. 308.

(9]
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ereign power in the name of population management’'? Dauvergne approves of this
viewpoint, saying that migration law is ‘the new last bastion of sovereignty’ in the
sphere of controlling those who enter the territory of a given country.”

The manner of the contemporary management of migration policy is based
on coercion inasmuch as it imposes power over the will of others, their autonomy;,
the free movement of people and their self-determination. Penal measures are used
in the process of making the decision about who is and is not a member of a given
country. The control of such delinquency is a method of ensuring social safety, which
means safety in social relations and social bonds, with reference to a specific commu-
nity. Therefore, migration policy can be recognized as criminal, because it deprives
people of liberty and inflicts harm on them. The penalties provided for are something
other than justice."* Barker perceives here even a threat to fundamental principles
of justice.”” Garland applies the notion of ‘criminology of others, but with positive
intentions towards migrating foreigners.'® According to him, nowadays the focus
of governments is on a policy of risk management and reaping the political benefits
from depreciating immigrants’ values, not providing help for them."”

In light of the aforementioned arguments, Weber and Pickering propose changes
to border criminology."® They propose abandoning repressive strategies in favour
of pre-emptive strategies, aimed at identifying threats and undertaking interven-
tion prior to borders being crossed by foreigners. “Illegalities” are constituted and
regimented by the law [...] with a considerable degree of calculated deliberation."
Without any doubt, border control cannot be restricted to the identification of en-
emies — foreigners — by way of profiling them by considering their future and past
misdemeanours and offences, their affiliation to certain groups distinguished on the
grounds of sex, race, sexual preferences, etc., as this is a direct path towards selective
inclusion and simultaneously exclusion from the society of a given country.”’

12 Ibidem, p. 301.

13 C.Dauvergne, Sovereignty, Migration and the Rule of Law in Global Times, “The Modern Law Re-
view’ 2004, vol. 67, no. 4, p. 588.

14 V. Barker, Penal Power at the Border: Realigning State and Nation, “Theoretical Criminology’
2017, vol. 21, no. 4, p. 444.

15 Ibidem, p. 449.

16  D. Garland, Limits of the Sovereign State: Strategies of Crime Control in Contemporary Society,
‘British Journal of Criminology’ 1996, vol. 36, no. 4, pp. 445-471.

17 S.Krasmann, The Enemy..., op. cit., p. 306.

18 L. Weber, S. Pickering, Constructing Voluntarism, Technologies of ‘Intent Management’ in Aus-
tralian Border Controls, (in:) H. Schwenken, S. Russ-Sattar (eds.), New Border and Citizenship
Politics, Basingstoke 2014, p. 18.

19  N.P. de Genova, Migrant Tllegality’ and Deportability in Everyday Life, ‘Annual Review of An-
thropology’ 2002, vol. 31, p. 424.

20 L. Weber, J. McCulloch, Penal..., op. cit., p. 26.
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Barker elucidates the present direction of border-control policy through com-
bining two processes.”’ On the one hand, globalization induces subordination to
transnational requirements of international law, exceeding state borders, customs
and norms, but on the other hand, a given state wants to remain sovereign as well as
socially and culturally independent. This presents an enormous challenge for state
authorities, in particular in the situation of intensified migration that citizens are
dissatisfied with. It is difficult to adhere to the international nature of the migration
process when the protection of national interests and the maintenance of high living
standards are demanded at the same time. Hence it seems that the priority consists in
the discussion about the way of implementing the concept of balance in border crim-
inology policy, yet mitigating migration restrictions as a condition necessary for pre-
serving a stable world order.””

2. Ukrainians in Poland: statistical tendencies

A significant event that influenced the increase in the number of immigrants
in Poland was the accession to the European Union in 2004. At that time, improved
accessibility to means of transportation and new technologies, thanks to EU funds,
was also not without importance. Foreigners were taking up diverse activities: prof-
it-making, settlement-oriented, educational.”® Their stay was most frequently short-
term, but the number of refugees settling in our country increased.

As of 21 December 2007, upon the implementation of the Schengen acquis by
Poland, the eastern border of the European Union with Russia, Ukraine and Belarus,
as well as the internal border with Lithuania, is in Poland. In 2010 the number of im-
migrants exceeded 17,000 persons. In the majority of cases, these were Polish people
returning from emigration who had checked out of their permanent residence, along
with their children who had been born abroad. The reasons for such a phenomenon
can be found, among others, in the world economic crisis.

In 2011 the number of Ukrainians amounted to 38,797 persons (in contrast to
2002 data -27,172).* Most of the persons registered for permanent residence were
from Ukraine (2,200 thou.) and Kazakhstan. Most frequently they settled in Ma-
zowieckie province, especially in big cities, and most rarely in Warminsko-Mazurskie
and Lubuskie provinces.”” Among the foreigners, women prevailed decisively, though

21 V. Barker, Penal..., op. cit., pp. 442-443.

22 S.Pickering, L. Weber, Borders..., op. cit., p. 11.

23 Gléwny Urzad Statystyczny Statistics Poland, Sytuacja demograficzna Polski do 2019 r. Migracje
zagraniczne ludnosci w latach 2000-2019, Warsaw 2020, p. 65.

24  Mniejszoéci Narodowe i Etniczne, Charakterystyka mniejszo$ci narodowych i etnicznych
w  Polsce, http://mniejszosci.narodowe.mswia.gov.pl/mne/mniejszosci/charakterystyka-mnie-
js/6480,Charakterystyka-mniejszosci-narodowych-i-etnicznych-w-Polsce. html (15.07.2022).

25  Gléwny Urzad Statystyczny Statistics Poland, Sytuacja..., op. cit., p. 119.
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the greater part of the persons applying for a work permit was represented by men.*
In the Population Census of 2011, a national and ethnic identity other than Polish was
most frequently declared by Ukrainians (51,000 thou.), out of all immigrants,” while
a declaration of a dual national identification was submitted by 20,800 thousand per-
sons.” Fifty seven per cent were married; the remaining individuals did not have
a permanent partner. Twenty-six per cent had a higher education, and 31% a sec-
ondary education; the rest had lower than secondary education. Children and young
people represented 5,618 persons (14% of all Ukrainians), while 9,706 persons (23%)
were over 60 years old, which means that 37% were aged between 19 and 59 years,*
i.e. they were at the age when people are educationally and professionally the most
active. A year later, 2,757 pupils in 169 institutions were learning the Ukrainian lan-
guage as a mother tongue.”® Working individuals constituted 41% of all the arrived
Ukrainians.” “The constant increase of the share of permits issued to Ukrainian citi-
zens in the total number of these documents is characteristic of the whole reference
period: from the level of 30-45% in 2008-2011 to 50-60% in the subsequent three
years.* In the years 2011-2013, a slight decrease occurred in the number of all the
foreigners in our country,” but a substantial increase in immigrants from Ukraine
took place in 2013, which was related to the escalation of the conflict with Russia and
a deterioration of the economic situation in their country. The Ukrainians could im-
prove their social situation by arriving in the nearest country, which was Poland.**
Looking at the statistical data in the area of migratory movements in the EU coun-
tries, it is clear that we still have an increased influx of migrants in this direction,
although far fewer than in the peak year of 2015. Undoubtedly, this was influenced
by the Covid-19 pandemic in 2020. However, the trend of the increase, which is
still high, calls for a revision of the current approach to shaping a common policy
on migration and asylum.”
Among 288,700 thousand the Pole cards granted in Polish consular offices in
the ten years to 2019, the institutions in the Republic of Belarus and in Ukraine pre-

26  Ibidem, p.122.

27 Gléwny Urzad Statystyczny, Struktura narodowo-etniczna, jezykowa i wyznaniowa ludnosci Pol-
ski. Narodowy Spis Powszechny Ludno$ci i Mieszkan 2011, Warsaw 2015, pp. 30-31.

28  Ibidem,p. 38.

29  Lubelski Urzad Wojewddzki, Dane statystyczne dotyczace mniejszosci narodowych i etnicznych
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uw.gov.pl/wsoic/dane-statystyczne-dotycz%C4%85ce-mniejszo%C5%9Bci-narodowych-i-et-
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vailed (91.4% of all the Pole cards).* According to the Office for Foreigners, in recent
years a considerable increase in the number of newly arrived foreigners has occurred,
and in 2019 the largest number was again produced by Ukrainians (214,700 thou.).
This means that the Polish labour market is attractive for citizens from the eastern
border countries. Working Ukrainians arrive on the basis of a work permit, a sea-
sonal worker permit or an employer’s declaration. The number of documents is-
sued surged the most in the years 2015-2019. In 2000-2019, Polish citizenship was
conferred upon 62,900 thou. foreigners, the majority of whom were Ukrainians
(24,500 thou.). As of 2014, the number of foreigners studying has expanded, espe-
cially those from Ukraine.”” Among the students with Polish citizenship in the aca-
demic year 2018/2019, students from this country prevailed (3,600 thou.).*
This data allows us to formulate several conclusions:
Poland is transforming from a typically emigrating country into an emigrating
and immigrating country [...] the balance of migration for permanent residence
starting from 2016 has been positive, which means that the number of immi-
grants exceeded the number of emigrants; in recent years an increase in the num-
ber of foreigners living in or arriving in Poland has been observed. In particular,
the number of economic immigrants has been growing, especially of Ukrainian
citizens interested in undertaking temporary work in Poland. The increase in the
number of foreigners interested in continuing their studies at Polish universities
can also be noticed.”

The observed tendencies reflect the outcome of important events: the com-
mencement of the Russian and Ukrainian conflict in 2013, the introduction of the
Act on Foreigners of 2013, the refugee crisis in Europe in 2015, the amended Act
on the Pole’s Card of 2016, visa-free movement between the European Union and
Ukraine, the conclusion of the agreement on the readmission of the Union with
Ukraine, among others, in 2017. The last few years are characterized by Ukrainiza-
tion.

Within the territory of our country, the Ukrainians have their own associ-
ations and societies, e.g. the Association of Ukrainians in Poland or the Society of
Ukraine, periodicals, e.g. Our Voice, and cultural events are organized by them, e.g.
the Ukrainian Cultural Festival and Ukrainian trade fairs, which are helpful for for-
eigners in nurturing Ukrainian customs.* The Russian-Ukrainian war, which broke
out in 2022, has probably changed the image of a Ukrainian foreigner in Poland for
many years, though only the future will disclose the number of Ukrainians willing to

36 Gloéwny Urzad Statystyczny Statistics Poland, Sytuacja..., op. cit., p. 195.
37  Ibidem, p. 65.
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39  Ibidem, p. 166.

40  Mniejszosci Narodowe i Etniczne, Charakterystyka..., op. cit.
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return to their country and those who will stay permanently in our country.*' Never-
theless, it can be assumed with 100% certainty that plenty of persons will elect to set-
tle in our country.

3. The eastern border area

Unquestionably, ‘border area’ refers to the area located near a border with other
countries, though ‘[b]order land should be perceived from a broader perspective - as
a zone under the simultaneous influence of both general economic (or social) mecha-
nisms and the processes occurring beyond the national borders’* When defining the
term, not only regional location near a national border is taken into account, but also
the impact of the border on these areas in the following dimensions: the economic di-
mension of export-import, the conduct of economic entities that link their activity to
this location, the supply of services and goods abroad and within the country, formal
and informal connections on both sides of the border, and equipment in cross-bor-
der infrastructure, including roads.*” This means that the inhabitants of the localities
situated near the eastern border with Ukraine reap certain benefits and incur some
losses.

Extensive research pertaining to this issue was conducted at the end of the
20th century. In the opinion of 262 borderland communes, the impact of a location
in the eastern belt was average.* In the eastern part of our country, foreigners were
arriving less frequently for touristic purposes in comparison to the western part,
which can be explained by the Russian crisis in the middle of 1998’ as Szul asserts.*
The movement of parts of production processes — the assembly of parts — towards
Ukraine in particular meant strengthening regular commercial collaboration, which
simultaneously diminished the role of borderland markets, the places of exchange
between Polish manufacturers and Ukrainian customers. As a result of fluctuations
in the rates of the currencies exchanged at the eastern borders, the citizens of these
countries were more often coming to sell their goods and purchase our goods.*

41  'W. Kozlowski, Przestepczo$¢ graniczna, celna i dewizowa na zachodnim odcinku granicy panst-
wowej w latach 1990-1997, ‘Studia Zachodnie’ 2000, no. 5, p. 136.

42 A. Galgzka, A. Mync, Zmiany spoleczno-gospodarcze i infrastrukturalne na obszarach przygran-
icznych w warunkach otwierajacych si¢ granic, Warsaw 1999, p. 44.

43 Ibidem, p. 44.

44  B. Jalowiecki, Oddzialywanie granicy na gminy wojewddztw przygranicznych. Wyniki badan
ankietowych, (in:) A. Mync, R. Szul (eds.) Rola granicy i wspolpracy transgranicznej w rozwoju
regionalnym i lokalnym, Warsaw 1999, p. 26.

45  R. Szul, Transformacja a rozwdj obszaréw przygranicznych, (in:) A. Mync, R. Szul (eds.) Rola
granicy i wspolpracy transgranicznej w rozwoju regionalnym i lokalnym, Warsaw 1999, p. 17.
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Galazka and Mync prove that the development of contacts between Poland
and Ukraine was slower than with neighbours on the western border.”” They per-
ceived fewer financial benefits compared to the inhabitants of communes in the
west of Poland.”® The inhabitants of these communes complained the most about
the burden of living near the eastern border. They pointed out the traffic and the
substantial increase in delinquency.* Moreover, obstructions in the road traffic, i.e.
frequent blockades at border crossing points, are inconvenient for them.*

In the period of transformation in the east, the opening of the border entailed
a minimization of disadvantages and the occasional occurrence of weak effects
from mutual influences. However, from 1998 the disadvantages related to dwelling
near border areas took precedence over the advantages.”’ Szul believes that there-
fore, the Polish borderland was at that period between a wave of coexistence and
one of collaboration.” In the neighbouring countries, restrictions on the export of
currencies and the import of goods were implemented, which contributed to the
cessation of individual trade carried out by inhabitants of border areas.> It is, how-
ever, worth highlighting the tremendous instability in the movement of goods and
money, which is dependent on social and political conditions behind the eastern
border.*

In the implementation of actions relating to foreign policy, the attitude of Pol-
ish citizens towards foreigners who, when choosing a destination country, take into
consideration the kindness of a given nationality, among other things, should be es-
tablished. Research findings from the Centre for Public Opinion Research in 2015
prove that the surveyed Poles observed advantages from immigration in the form of
an enrichment of cultural diversity, which was conducive to a general alteration of
attitudes towards greater openness and tolerance for others. More than 80% of them
declared that they would accept a foreigner as a neighbour, collaborator, or as a per-
son rendering professional services. These opinions were greatly affected by positive
experience in their contact with foreigners.” According to Lodzinski, still in 2016,

47 Ibidem, p. 59.

48  Ibidem, p. 30.

49  Ibidem,p.31.

50  R.Szul, Transformagcja..., op. cit., p. 21.

51  R.Szul, Rola granicy w gospodarce — proba ujecia teoretycznego, (in:) A. Mync, R. Szul (eds.) Rola
granicy i wspolpracy transgranicznej w rozwoju regionalnym i lokalnym, Warsaw 1999, p. 228.

52 Ibidem, p.230.

53  R. Szul, Transformacja..., op. cit.,, p. 18; Ustawa z dnia 25 czerwca 1997 r. o cudzoziemcach
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trybu postepowania oraz wzoréw dokumentéw w sprawach cudzoziemcéw (Dz.U. z 1998 r.
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Polish people were in the majority of cases opposed to accepting foreigners, treating
them as ‘suspect society, i.e. threatening safety and cultural stability.’® Research from
2000 disclosed that most of the inhabitants had a positive attitude towards Ukraini-
ans, although older people, who took part in the war, had different experiences and,
consequently, assessed them more negatively.”’

Kurczewska and Bojar carried out studies with the participation of inhabitants
from border areas with Ukraine. They determined that the tightening of the eastern
border, in compliance with EU recommendations, after 2004 was linked to plenty
of disadvantages for the inhabitants. The opening of the border in the west fostered
much more investment in our country.®® In addition, in 2008 Radek revealed that
in the first years of the accession of Poland to the European Union, the communes
located in the eastern borderland could benefit the most from the possibility of ob-
taining European aid funds, from social and economic development thanks to the
formation of cross-border cooperation, and from the extension of commune infra-
structure. The number of cultural and sports events as well as commercial cross-bor-
der trade soared. Interpersonal relationships strengthened, along with relations
between institutions. On the other hand, a favourable period for smuggling, delin-
quency and misdemeanours started.”

4. Delinquency with the involvement of Ukrainians

Every increase in border traffic implies an increase in negative social phenom-
ena. Border delinquency related to the illegal crossing of the border and transport
of goods is on the rise. Common delinquency is rising as well, i.e. the rate of thefts,
frauds, mugging and offences against decency, e.g. prostitution.®® Research findings
indicate that one of the effects of an increased number of immigrants is an escalation
of delinquency.®!
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According to the Border Guard, illegal mass migration to Poland began in
1991. The Ukrainians, similarly to the citizens of other countries of the former
USSR, Asia and Africa, started to willingly cross the border of our country. The
number of detentions for border offences tripled between 1990 and 1991 and be-
tween 1991 and 1992. In 1992, there were 743 Ukrainians detained on account of
attempting to illegally cross the border at its western section (they represented the
third position in the ranking, after Romanians and Bulgarians). In 1993, there were
1,446 Ukrainians detained, most of them at the western border.®* Organised smug-
gling channels appeared. Human smuggling was undertaken primarily by organ-
ized criminal groups for financial purposes, but their centres were situated behind
the eastern border, which hampered combating such a type of delinquency. This
practice was accompanied by other offences, e.g. forgery of documents. Polish cit-
izens were engaged in smuggling, even children, who were assigned the task of
keeping an eye on the movements of the Border Guard.®® In 1995, 347 citizens of
our country were detained.®

Data available from the police confirms the larger participation of Poles in of-
fences committed in our country, rather than foreigners. This coefficient amounted
to 5-6 in the years of 2009-2012, which means that per 100,000 inhabitants of Po-
land, there was exactly this number of foreigners suspected of an offence, but in
2013-2016 this coeflicient increased to 10-12. In the subsequent two years, it ex-
ceeded 20.% Foreigners were most frequently suspected of offences against security in
communication (with the overwhelming dominance of the offences of driving under
the influence of alcohol or in a state of intoxication (Article 178a of the Polish penal
code)) and offences against property. Five per cent of foreigners were suspected of of-
fences against life and health.*

According to Border Guard data, in the first quarter of 2021 the territory of the
Republic of Poland was entered by 861,159 Ukrainians and a year later by 3,180,897
Ukrainians, which stemmed from the war raging in Ukraine. In the first quarter
of 2022, a threat to public order, internal security, public health or international
relations of one or more EU Member States, as well as a lack of appropriate doc-
umentation justifying the aim and conditions of a stay, was referred to 3,312 per-
sons from Ukraine. Permits for the entry of Ukrainians into the EU borders in the
last quarter were not granted to 8,347 persons (5,970 persons in 2021). At the bor-
der with Ukraine, there were 821 persons detained or found by the Border Guard

62 W. Kozlowski, Przestepczo$¢..., op. cit., p. 136.
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(1,322 persons in the first quarter of 2021), including 882 Ukrainians (1,379 per-
sons in the first quarter of 2021), for crossing or attempting to cross the state border
against regulations. Six hundred and thirty-nine citizens of Ukraine used forged
documents authorizing them to cross the border or stay in the territory of Po-
land (1,110 people in the first quarter of 2021). Five hundred and eight citizens of
Ukraine were detained or found while illegally staying in Poland (829 persons in
the first quarter of 2021). More than three thousand (3486 persons; 1,498 persons
in the first quarter of 2021) were found while illegally performing work, entrusting
work to others or conducting business activity. The Border Guard, together with
other services, seized the following goods at the border with Ukraine from offend-
ers in the first quarter of 2022: vehicles to the value of PLN 1,677,000 (PLN 879,000
in the first quarter of 2021), alcohol to the value of PLN 2,324 (PLN 1,802 in the
first quarter of 2021), cigarettes to the value of PLN 431,259 (PLN 1,316,488 in the
first quarter of 2021), tobacco to the value of PLN 173,713 (PLN 2,104 in the first
quarter of 2021), and other goods to the total value of PLN 304,592 (PLN 2,027,939
in the first quarter of 2021).%

In the years 2004-2019, more than 37% of all the foreigners registered in police
statistics were represented by the Ukrainians.®® In 2019 Ukrainians prevailed as sus-
pects for bribery, theft (over 37%), burglary (approximately 50%), and driving un-
der the influence of alcohol or in a state of intoxication (nearly three-quarters of all
foreigners). In 2013, among those suspected of committing murder, there were two
citizens of Ukraine, whereas in 2019, it was 17 out of 24 of all the offences in this cat-
egory.”

On the basis of the statistical data of the Central Board of the Prison Service,
a graphical representation of the number of convicts in the last decade with Ukrain-
ian citizenship was made (see Figure 1).

67  Straz Graniczna, Statystyki SG, https://www.strazgraniczna.pl/pl/granica/statystyki-sg/2206,Stat-
ystyki-SG.html, pp. 2-35 (15.07.2022).
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Figure 1. Number of convicts with Ukrainian citizenship in the years 2012-2021.7°
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In the years 2012-2015 in Polish penal institutions, the penalty of the deprivation of
liberty was served by more than 500 Ukrainians. In 2016 the number exceeded 600
individuals, and a year later was 760 individuals. An increase of 200 occurred in both
2018 and 2019. In 2020 there were 1,218 persons who were put into confinement,
while in 2021, there were 1440. Based on this, it can be stated that only in 2013 and
2014 was there a slight and statistically insignificant decline in the number of con-
victs with Ukrainian citizenship. Apart from that, a constant increase in the number
of convicts from the neighbouring country is observed, which is indirectly related to
the increase of citizens from Ukraine.

Conclusions

In domestic and international literature, the conduct of border criminology pol-
icy is currently widely criticized. Attention is drawn to the restrictiveness of law in

70  Ministerstwo Sprawiedliwo$ci Centralny Zarzad Stuzby Wieziennej, Roczna Informacja Staty-
styczna, https://www.sw.gov.pl/assets/19/51/61/a542f3464c6b93a4771c38eac7813b2b3aaee79c.

pdf; https://www.sw.gov.pl/assets/95/70/75/c1cee7d03200820a03cdaa2c6afe897c482422ca.
pdf; https://www.sw.gov.pl/assets/07/04/98/5aef7bb45347469a8fec566a1c8277cd60048432.
pdf https://www.sw.gov.pl/assets/12/29/79/ce6663c30cb8ea38fcce716bbobofd250d4a341f.
pdf; https://www.sw.gov.pl/uploads/5846c007_9380_4602_b12e_213cc0a80015_rok_2013.
pdf;  https://www.sw.gov.pl/uploads/5846c00d_ab44_4d17_9588_213cc0a80015_rok_2011.pdf
(15.07.2022).
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this regard and the infringement of fundamental humanitarian principles towards
immigrants. A change of border-control strategy towards an anticipatory one is pos-
tulated, in which the principles of equality and fairness are respected. The debates on
this issue are of paramount importance, as migration of humans in the world is inev-
itable. They move for different reasons, according to their individual needs, but in the
case of refugees, because of their need for physical and mental safety. It seems that the
inevitability of this phenomenon should be accepted, though one should be aware of
its repercussions. To illustrate this point, Szul indicates a plethora of benefits stem-
ming from neighbouring another country (especially a location in border area).”” He
perceives the effect of synergy in the form of access to the resources of neighbouring
countries, the differentiation of sources of supply, and the effect of the direction of
sale on prices on both sides of the border, plus the form of cultural exchange.

People have been moving from place to place since time immemorial. While
some relocate in search of a better job, education, economic benefits, or family reun-
ion, others are forced to flee from conflict, terrorism, or human rights violations. The
number of those who are being removed from their places as a result of the effects of
climate change, natural disasters, or other environmental factors is growing.”

The border may also be a neutral factor if it does not constitute a barrier and eco-
nomic conditions are the same or similar in neighbouring countries. Unfortunately,
it may also be the source of many threats. It appears that with Ukraine as a neigh-
bour, the last decades may be called a period of synergy. Nonetheless, the border is
becoming a negative factor inasmuch as the war in Ukraine has contributed to a de-
terioration of balance in respect of a broadly understood exchange. Three types of
relationship can be distinguished, based on analysis of the nature of the relation-
ship between the neighbouring countries: neighbouring equivalence, asymmetry in
which the country with lower costs of production takes a better position, and asym-
metry in which the richer party indicates a cross-border division of work for its own
benefit.”” In the near future it will be shown which type of asymmetry applies to the
relationship between Poland and Ukraine, the key relationship in the context of bor-
der control.

The overview of literature and statistical data unequivocally shows that among
immigrants, the Ukrainians have dominated for at least 30 years. Within this pe-
riod of time, several breakthrough events have occurred that have contributed to the
increase in the number of Ukrainians in our country. Nevertheless, the last several
months (starting from March 2022) are a time when the eastern border has been
crossed by several million of our neighbours. The war is in progress. It is unknown
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when it will be finished and what extremely negative effects will be incurred by the
Ukrainians in their country. Therefore, it is hard to say for how long they will want
to or will be forced to stay in Poland. It may be assumed, however, that they will
more often be the perpetrators of offences (including convicts in the prison popu-
lation). It has been observed that together with the increase in the number of immi-
grants from Ukraine, the number of perpetrators of offences with their involvement
increases on a pro rata basis in our country. It may seem that out of over 200,000
citizens of Ukraine staying in Poland in 2019, only 2.5% were suspected of commit-
ting an offence, though in numerical data this means that approximately 5.500 thou.
Ukrainians were offenders.” Police data shows that between 2009 and 2019, more
than 54,000 foreigners from more than 160 countries were victims of crime. Among
them, 29% are citizens of Ukraine. It is worth emphasizing that out of all the foreign-
ers in Poland, Ukrainian citizens most frequently become the victims of offences - in
40% of thefts, and in nearly 50% of burglaries. Comparing the data on the victimi-
zation of Ukrainians and the crimes they commit, it can be concluded that in 2019
they were as often victims of crime as they were suspected of committing it. It is rea-
sonable to assume that many of the factors behind their victimization are not due to
immigration or foreign origin, but are rather related to general knowledge about the
causes of crime against certain people or people in a certain situation.”” Klaus and
Wozniakowska-Fajst say that the reason for the different approach to representatives
of minority groups may be prejudice, and it results in various forms of discrimina-
tion, the most egregious manifestation of which are crimes caused by prejudice.” It is
optimistic that:

Although as many Poles sympathize with Ukrainians as dislike them, it is with
respect to them that we have seen the greatest improvement in attitudes over the past
several dozen years or so. Compared to 1993, the percentage of respondents express-
ing sympathy for Ukrainians has almost tripled, while those declaring dislike has de-
creased by more than half.””

This means that the change in attitudes toward them will result in a decrease in
the rate of victimization of them. Thus, in accordance with the principles of antici-
patory prevention, various activities of a criminological nature, including the victi-
mological one, should be undertaken right now for the benefit of immigrants from
Ukraine.
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Weber and Pickering say that the transnational movement  of peoples fleeing
conflict, persecution and poverty is a global responsibility, requiring nation states to
collaborate for humanitarian resolutions embedded in human rights.”® The authors
emphasize the human cost of inhumane and populist government immigration and
border-entry policies underpinned by ideologies of retribution, suspicion and demo-
nization. According to them, we can observe ‘the legal and political power of those
who define who is to be included and who excluded at the border’ and acknowledge
‘the political and legal discourse that invariably defines representations of legal and
illegal actors.” Security comes to define the modern territorial state, as the territorial
state defines the nature and parameters of security. Concomitantly, the border fea-
tures in the security narrative as a fixed cartographic and physical characteristic, in-
scribed with clear social, cultural, political and legal legitimacy.*

Faced with the inevitable changes associated with globalization, wealthy coun-
tries should embrace a more mobile and inclusive world and attempt to manage
population movements through structural reforms to create ‘decent work’ Criminal
activity and other security threats will continue to emerge at borders and to challenge
any utopian vision of migration, but simply loosening border controls would virtu-
ally eliminate one category of cross-border crime by removing the market for human
smuggling.®

It seems that for the duration of Russia’s war with Ukraine, the policy of the Pol-
ish government has radically changed towards Ukrainians crossing our border. For
the moment, at least, people seeking refuge have become more important than po-
litical gain. The safety of Ukrainian citizens has become as important as the safety
of Polish citizens. Questions remain open about whether the war will permanently
modify political attitudes toward migrants and whether the concept of borders will
be redefined.
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Chinese Immigrants’ Perceptions of Community Justice
in the USA: An Exploratory Study’

Abstract: An increasing body of research has highlighted the significance of collaboration between
criminal justice practitioners and residents to enhance the quality of life in communities. As an
innovative practice model, this collaborative concept maximizes the effectiveness of three core
factors of community justice (community policing, community courts, and community corrections)
by maintaining community order and enhancing neighbourhood quality of life. However, as many
cities and municipalities have invested time and resources into developing positive relationships with
immigrants, little research has been focused on the nexus between immigrant communities within the
community justice movement model. Using data collected from Chinese immigrants in the US, the
current study is the first pilot investigation on perceptions of the new pattern of Chinese immigrants
toward their communities and their collaboration with the criminal justice system. This study suggests
positive attitudes of immigrants toward community justice, but criminal justice agencies must tailor
their interaction to the unique characteristics of each immigrant community. What constitutes good
community justice practices in one community may not be effective in another.

Keywords: Chinese immigrants, community relations, police

Introduction

Community justice, a ‘meditation’ between a community’s ecosystem to coun-
ter crime and related issues, has rapidly developed in the past three decades in the

1 Revised version of a poster presented at the Annual Meeting of the American Society of Crimi-
nology, Chicago, November 2021.
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US. Both practitioners and scholars have explored community issues by coordinat-
ing the efforts of the community, community policing, community courts, and com-
munity corrections.” Although definitions vary, the core of the community justice
model includes three elements: (a) community policing, (b) community courts, and
(c) community corrections. A growing body of research has been conducted to ex-
plore and examine the effectiveness of this model of community crime prevention
and crime control. Some researchers have suggested that community justice as inno-
vative criminal processes or sanctions can combine many forms of community crime
prevention efforts, such as (a) residential treatment programmes, (b) Neighbour-
hood Watch, (c) Weed and Seed,’ (d) intensive probation, (e) fines, and (f) commu-
nity service.* The strengths of community justice have been tested in reducing crime
and fear directly and in increasing social interaction and control indirectly, relying
on collective participation in crime prevention and neighbourhood revitalization ef-
forts.” Similarly, community mediation programmes in the United States that have
advanced the concepts of community justice have been instituted.®

Conversely, additional and more difficult problems arise in the process of imple-
mentation. Although community justice might create positive effects through shared
community participation, empowerment, and development,” community justice may
not be a realistic intervention because developing this relationship is a challenge.
First, no consensus exists among the public on the role of the community, which
causes low participation in community affairs.® Second, obvious and dramatic geo-
graphical distribution differences in establishing public joint crime prevention pro-
grammes persist. Scholars have reported that the lower the crime rate, the higher
the enthusiasm of residents to participate in the fight against crime. In communities

2 G.P. Alpert, A. Piquero, Community Policing: Contemporary Readings (2nd ed.), Long Grove
1998; R. Trojanowicz, V. Kappeler, L. Gaines, B. Bucqueroux, R. Sluder, Community Policing:
A Contemporary Perspective (2nd ed.), Cincinnati 1998.

3 Weed and Seed is a crime prevention program by the US Department of Justice that is designed to
“weed out” criminals and “seed” neighbourhood revitalization services in their place.

4 E. Barajas, Moving toward Community Justice, (in:) Community Justice: Striving for Safe, Secure,
and Just Communities, Washington, DC 1997; T. Clear, D. Karp, The Community Justice Ideal:
Preventing Crime and Achieving Justice, Boulder, CO 1999; P.H. Hahn, Emerging Criminal Jus-
tice: Three Pillars for a Proactive Justice System, Thousand Oaks, CA 1998.

5 L. Kurki, Restorative and Community Justice in the United States, ‘Crime and Justice’ 2000,
vol. 27, pp. 235-303.

6 C. B. Harrington, S. E. Merry, Ideological Production: The Making of Community Mediation,
(in:) C. Menkel-Meadow (ed.), Mediation Theory, Policy, and Practice, London 2018, pp. 709-
735.

7 L. Kurki, Restorative..., op. cit.

8 M. E. Buerger, A Tale of Two Targets: Limitations of Community Anticrime Actions, ‘Crime &
Delinquency’ 1994, vol. 40, no. 3, pp. 411-436; D. Masiloane, C. Marais, Community Involvement
in the Criminal Justice System, ‘South African Journal of Criminal Justice’ 2009, vol. 22, no. 3,
pp- 391-402.
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with high crime rates, residents’ enthusiasm to participate tends to be low.” Hence
researchers have indicated that community justice is a concept for business owners
and wealthy residents.'” Moreover, some scholars have stated that community justice
efforts weaken community bonds and social capacity in inner-city neighbourhoods
because of aggressive law enforcement."" Most community policing and prosecution
efforts use community members as ‘eyes and ears, symbolic supporters, or providers
of funds."* Today, the problems of public participation and the unity of the police and
communities are unresolved.

Furthermore, the issue of community justice versus community policing is prev-
alent. The relative success of community justice principles derives primarily from the
success of community policing, a heritage that is recognized by justice professionals
such as former Attorney General Janet Reno.” As McCold says, ‘the goal of commu-
nity justice is to strengthen neighborhoods and their moral order to prevent crime,
seeking not just to handle cases, but also to create a collective experience of justice’'*

The current project aims to investigate the Chinese immigrant community and
community justice from a community policing perspective. Although controversy
in academic circles about the role of community justice in community safety exists,
researchers from both sides pay little attention to immigrant minorities. Through-
out the history of American criminal justice and criminology scholarship, immi-
grant groups, populations, and communities have been popular research subjects of
crime control instead of crime prevention. As early as the 1930s, American research-
ers developed and used criminology theories to examine the causes of immigrant
neighbourhoods in the United States suffering from high crime rates. Criminologi-
cal theories, such as social control theory, social disorganization theory, and cultural
conflict theory, collectively point to disorder, cultural conflict, and low social control

9 A. Crawford, Crime Prevention and Community Safety: Politics, Policies, and Practices, London
1998; W. Skogan, Policing Immigrant Communities in the United States, ‘Sociology of Crime,
Law and Deviance’ 2009, vol. 13, pp. 189-203.

10  B. Boland, How Portland Does It. Final report submitted to US Department of Justice, National
Institute of Justice, Washington, DC 1996; B. Boland, Community Prosecution: Portland’s Experi-
ence, (in:) D.R. Karp (ed.), Community Justice: An Emerging Field, Lanham, MD 1998, pp. 253—
278. D. Parent, B. Snyder, Police-Corrections Partnerships, US Department of Justice, National
Institute of Justice, Washington, DC 1999; A. Lanni, The Future of Community Justice, ‘Harvard
Civil Rights-Civil Liberties Law Review’ 2005, vol. 40, no. 2, pp. 359-406.

11 S. Guarino-Ghezzi, A. Klein, Protecting Community: The Public Safety Role in a Restorative Ju-
venile Justice, (in:) G. Bazemore, L. Walgrave (eds.), Restorative Juvenile Justice: Repairing the
Harm of Youth Crime, Washington, DC 1999, pp. 196-211.

12 M. E. Buerger, A Tale..., op. cit.; L. Kurki, Restorative..., op. cit.

13 E. Beck, Transforming Communities: Restorative Justice as a Community Building Strategy,
‘Journal of Community Practice’ 2012, vol. 20, no. 4, pp. 380-401.

14  P. McCold, Paradigm Muddle: The Threat to Restorative Justice Posed by Its Merger with Com-
munity Justice, ‘Contemporary Justice Review’ 2004, vol. 7, no. 1, p. 16.
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as explanations for immigrant communities being susceptible to criminal behaviour.
Consequently, immigrant communities have been ignored by criminologists in ex-
plaining crime prevention and quality-of-life enhancement efforts. According to Wu
and associates, ‘scholars have long scrutinized relations between the police and mi-
nority and immigrant groups in the US, often documenting tensions, discrimination,
and different treatment at the hands of local police’*®

In current American society, some immigrant communities enjoy low crime
rates.'® Some recently settled immigrants live in neighbourhoods with a high propor-
tion of immigrants. Their neighbourhoods have provided emotional, social, and cul-
tural support and social capital, which can help them adapt to the new environment.
For example, Asian American communities have been recognized as the ‘model mi-
nority’ for having seemingly achieved socioeconomic success and being free of prob-
lems because they are known as hardworking, successful, and law-abiding ethnic
minorities."” Research, though limited, has stated that immigrants’ previous contact
with the police, higher educational attainment, lower fear of crime, and little to no
experience of victimization highly increase their engagement in working with crimi-
nal justice agencies.”® Immigrants who display these features are more likely to think
of the police and criminal justice practices as effective. Moreover, issues such as im-
migrants’ assimilation into American society, their language proficiency, and their
length of stay in the US have been tested as key factors that result in a better under-
standing of the operations and functions of the US criminal justice system, confi-
dence when interacting with the police, responsiveness to neighbourhood problems,
and a positive sense of collective efficacy.”® Previous researchers have reflected that
unlike the stereotypes of immigrants being troublemakers or reluctant to cooperate
with the criminal justice system, law-abiding immigrants’ perceptions of working
with the criminal justice system may also vary. So how does the community justice
model work in immigrant communities? What are the perceptions of immigrants to-
ward community justice as a whole? Would a community justice partnership be more
or less challenging to set up in an immigrant community in the US? What would be

15 Y. Wu, L. Sun, B. Smith, Race, Immigration, and Policing: Chinese Immigrants™ Satisfaction with
Police, ‘Justice Quarterly’ 2011, vol. 28, no. 5, p. 746.

16  C.Kubrin, H. Ishizawa, Why Some Immigrant Neighborhoods Are Safer Than Others: Divergent
Findings from Los Angeles and Chicago, “The Annals of the American Academy of Political and
Social Science’ 2012, vol. 641, no. 1, pp. 148-173; W. McCann, F. Boateng, An Examination of
American Perceptions of the Immigrant-Crime Relationship, ‘American Journal of Criminal Jus-
tice’ 2020, vol. 45, no. 6, pp. 973-1002.

17 K. Shih, T. Chang, S. Chen, Impacts of the Model Minority Myth on Asian American Individuals
and Families: Social Justice and Critical Race Feminist Perspectives, Journal of Family Theory &
Review’ 2019, vol. 11, no. 3, pp. 412-428.

18  D. Chu, J. Song, J. Dombrink, Chinese Immigrants’ Perceptions of the Police in New York City,
‘International Criminal Justice Review’ 2005, vol. 15, no. 2, pp. 101-114.

19 Y. Wu, L. Sun, B. Smith, Race, Immigration..., op. cit.
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the main barrier? Until recently, research exploring immigrants’ perceptions of com-
munity justice has been insufficient, especially compared to their roles in US social
life. Looking at immigrants and their perceptions of community justice may help us
further explore the effectiveness of that approach.

As the US is a country of diverse immigrants, their engagement with and percep-
tions of community justice should be a focus of concern. Proponents of community
justice argue that criminal justice agencies must tailor their interaction to the unique
characteristics of ‘communities’ and community groups. What constitutes good po-
lice practices with one ‘community’ or community group may not be relevant with
another ‘community’ or community group.” The purpose of this article is to examine
the perceptions of New Chinese Immigrants (xinyimin in Chinese) in the US. Xiny-
imin refers to educated, upper-socioeconomic Chinese individuals who emigrated
from mainland China after the official launching of new political reform mandates
in 1978. Hooper and Batalova have stated that ‘unlike the 19th-century immigrants,
post-1965 Chinese immigrants are predominantly skilled: China is now the principal
source of foreign students in US higher education, and the second-largest recipient of
employer-sponsored temporary work visas, after India’*'

Our research goal is to partially fill the empirical void in research on community
justice, focusing on Asian ethnic communities and especially Chinese communities.
In this study, we focus on Chinese people and communities because this work is part
of a larger research project that examines police officers’ perceptions of Chinese mi-
grants in China and the United States, as well as the perceptions of the police by mi-
grants in the two countries. In a future project, we hope to expand our inquiries to
other Asian migrant groups.

1. Chinese immigrants and the relevance of ‘Chinatowns’

The initial history of Chinatowns cannot be separated from the gold rush in the
19th century in the US. The construction of the railway and the gold rush brought
many Chinese workers. However, with the fading of the gold rush and competition
for jobs and resources, excluded Chinese workers had to move to the East Coast to
survive. Most of them gathered in New York City (NYC), which became the loca-
tion of the first Chinatown. The original purpose of the Chinese settlement in NYC
was to prevent the impact of the Chinese Exclusion Act; with the abolition of this
act, Chinatown became an ‘enclave [that] provided a site for mobilization of social

20  J. Gerber, D. Jia, Community Policing and Community Justice: Studying a Marginalized Popula-
tion Segment in the People’s Republic of China, (in:) E. W. Plywaczewski, E. M. Guzik-Makaruk
(eds.), Current Problems of Penal Law and Criminology (8th ed.), Bialystok 2019, pp. 451-461.

21 K. Hooper, J. Batalova, Chinese Immigrants in the United States, ‘Migration Policy Institute’ 2015,
vol. 28, pp. 1-13.

Bialystok Legal Studies 2023 vol. 28 no. 1 177
Biatostockie Studia Prawnicze



Jurg Gerber, Di Jia

capital for immigrants in terms of connecting existing social networks, enabling the
exchange of information and [financial] resources, and supporting the processes of
legalization’** After 100 years of development, there are currently nine Chinese areas
in NYC. Among them, the three largest are Manhattan Chinatown, Flushing China-
town, and Sunset Park Chinatown; Manhattan Chinatown has the largest population
of Chinese immigrants, at about 60,000. In addition to Chinese immigrants, there are
also more and more other Asian immigrants, such as Vietnamese and Thai people,
owning and operating businesses. Chinatowns in NYC are more than residential con-
centrations of Chinese immigrants; these enclaves include business districts for pros-
perous business communities and world tourists.

Compared with NYC, the history of Houston Chinatown New Town is much
shorter; it was built in 1983, and has a total area of 6.1 km? (2.37 sq mi) and a total
population of 29,993. It is located 12 miles from downtown Houston, and includes
immigrants from China, Vietnam, and other Asian countries. Unlike Chinatown in
New York, which was originally the residence of Chinese immigrants, it has been
more like a business district since its completion, and includes a dozen banks, a mall,
supermarkets, shopping centres, restaurants, and bakeries. Compared with the older,
uniformly Chinese, pedestrian-oriented Chinatowns in NYC, Chinatown’s immi-
grant businesses in Houston are not clustered together by an ethnic group but are
more diversified as an ‘Asia Town’ and includes two police departments.*

Denver’s Chinatown began in the 1870s, with the gold rush in the western United
States. The number of Chinese immigrants in Denver increased from four to 238 in
just a few years after Chinese workers first landed on the West Coast. They were con-
centrated in the Denver LoDo (Lower Downtown) area, the central area of the city,
and gradually formed Chinatown. However, with an outbreak of anti-Chinese sen-
timents in Denver, many immigrants were killed in the notorious 1880 tragedy, the
‘Bloody Riot. Although this incident caused the United States to pay attention to dis-
crimination and violence against Chinese immigrants, Chinatown ceased to exist in
Denver. In the last few decades a large number of Chinese immigrants have relocated
to the city; however, most of them have been integrated into the local communities
instead of forming a concentrated Chinatown.*

In the next section, we examine the relationship between Chinese culture, crime,
and crime prevention. We follow this discussion with the methodology employed in
this exploratory study, followed by a discussion of findings and implications.

22 A.Yong, Informality, Illegality, and Improvisation: Theological Reflections on Money, Migration,
and Ministry in Chinatown, NYC, and Beyond, ‘Journal of Race, Ethnicity, and Religion’ 2012,
vol. 3, no. 2, pp. 1-29.

23 Chinatown, Houston, = Wikipedia,  https://en.wikipedia.org/wiki/Chinatown,_Houston
(31.01.2023).

24 N. Allyn, The Rise and Fall of Denver’s Chinatown, ‘History Colarado; https://www.historycolo-
rado.org/story/colorado-voices/2019/04/11/rise-and-fall-denvers-chinatown (30.01.2023).
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2. Chinese culture, crime, and crime prevention

Theories created and used to explain the causal crime mechanism in immigrant
communities include those that explore cultural elements. Traditionally, scholars
have focused on the negative impact of immigrants’ original culture when they immi-
grated to a new country, and have believed that cultural conflicts might occur among
immigrant communities, explaining their higher crime rates.” Sutherland main-
tained that ‘a person whose associations were dominated by relationships with those
in a less law-abiding segment of society would tend to learn criminal techniques and
develop criminal orientations. Sellin argued that the conflict relevant for crimino-
logical research is the dash between conduct norms brought about as by products
of a cultural growth process and the migration of conduct norms from one culture
complex or area to another. However produced, they are sometimes studied as men-
tal conflicts and sometimes as the clash of cultural codes.* According to this expla-
nation, cultural conflict includes the criminal tendencies of the immigrants’ original
culture and the antisocial behaviour caused by cultural differences. Therefore, when
living in a new country with a different cultural orientation, immigrants may suffer
from culture shock, which may lead to them being more involved in crime than the
native population. Cultural conflict theory leads to the conclusion that because of the
challenge of cultural conflict and the exclusions associated with living in a new coun-
try, immigrant neighbourhoods develop more criminological causal factors than
prevention factors.

However, at the beginning of the new millennium, an increasing number of re-
searchers concluded that high levels of crime do not characterize immigrant com-
munities. Martinez and Lee showed that immigrant communities ‘may simply
be differentially organized and function in a manner that reduces the incidence of
crime’”’ Empirical evidence on immigrants and crime indicated that immigrant

25 K. Aoki, ‘Foreign-ness’ and Asian American Identities: Yellowface, World War II Propaganda,
and Bifurcated Racial Stereotypes, Asian Pacific American Law Journal’ 1996, vol. 4, pp. 18-34;
H. J. Albrecht, Ethnic Minorities, Culture Conflicts and Crime, ‘Crime, Law and Social Change’
1995, vol. 24, no. 1, pp. 19-36; K. Chin, T. Lai, M. Rouse, Social Adjustment and Alcoholism
Among Chinese Immigrants in New York City, ‘Substance Use and Misuse’ 1991, vol. 25, no. 5,
pp. 709-730; S. H. Decker, E. Van Gemert, D. C. Pyrooz, Gangs, Migration, and Crime: The
Changing Landscape in Europe and the USA, Journal of International Migration and Integra-
tion/Revue de lintegration et de la migration international’ 2009, vol. 10, no. 4, pp. 393-408;
S. Shoham, The Application of the Culture-Conflict Hypothesis to the Criminality of Immigrants
in Israel, Journal of Criminal Law, Criminology, and Police Science’ 1962, vol. 53, no. 2, pp. 207-

214.

26 T.Sellin, Culture Conflict and Crime, ‘American Journal of Sociology’ 1938, vol. 44, no. 1, pp. 97—
103.

27 R. Martinez, M. Lee, On Immigration and Crime, ‘Criminal Justice’ 2000, vol. 1, no. 1, pp. 485-
524.
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neighbourhoods have characteristics that reduce the level of crime, but these charac-
teristics are often overlooked. Utilizing empirical analysis, Ramakrishnan and Espen-
shade suggested that a theory focusing on the opportunity structure of immigrants,
immigrant subcultures, and social disorganization is ‘at least partially inaccurate’?®
Sampson argued that ‘if immigration leads to the penetration into America of di-
verse and formerly external cultures, then this diffusion may contribute to less crime
if these cultures don’t carry the same meanings with respect to violence and crime’*
Wortley and Thomas have both concurred, reporting that culture as a sociological
concept may have a ‘parallel’ impact on immigrant communities.*® Culture may not
only induce crime in immigrant communities but also prevent and reduce crime.
Wortley and Thomas have called for more research in the future to explore the posi-
tive role of culture in crime prevention and community management. The trend ex-
plored since the start of the 21st century adds conflict to traditional culture-conflict
theory. It is reasonable to assume that the culture of crime prevention or the legal
norms immigrants bring to new countries should be effective in preventing crime in
immigrant neighbourhoods.

To address this assumption, we examine in this study Chinese immigrants and
their cultural beliefs and practices. In a review of previous literature, we postulate
that three Chinese values may shed light on why Chinese immigrant neighbour-
hoods have lower crime rates than other districts. These values are important because
they are shared with individuals who are embedded in networks of social relation-
ships with family, friends, and neighbours.

Chinese conceptions of law and criminal justice originate from a culture that
has existed for over 5,000 years and is based on the philosopher Confucius. Three
concepts in Chinese culture are crucial in understanding how it limits crime: (a)
ren (benevolence), (b) mianzi (face), and (c) renging (human sympathy). Ren is the
most significant feature of Chinese culture that has been identified; it emphasizes col-
lectivism, a harmonious society, and the appropriate arrangement of interpersonal
relationships. It originates in the dominant Chinese religious and philosophical tra-
ditions — Confucianism, Taoism, and Buddhism.*' As the main element of Chinese
collectivist culture, ren is achieved through controlling feelings, appearing humble,

28 S. Ramakrishnan, T. Espenshade, Immigrant Incorporation and Political Participation in the
United States, ‘International Migration Review’ 2001, vol. 35, no. 3, p. 872.

29  R.Sampson, Rethinking Crime and Immigration, ‘Contexts’ 2008, vol. 7, no. 1, p. 33.

30  S. Wortley, Introduction. The Immigration-Crime Connection: Competing Theoretical Perspec-
tives, Journal of International Migration and Integration/Revue de I'integration et de la migration
international’ 2009, vol. 10, no. 4, pp. 349-358; P. Thomas, Theoretical Articulation on Immigra-
tion and Crime, ‘Homicide Studies’ 2011, vol. 15, no. 4, pp. 382-403.

31  R. Westwood, Harmony and Patriarchy: The Cultural Basis for Paternalistic Headship among the
Overseas Chinese, ‘Organization Studies’ 1997, vol. 18, no. 3, pp. 445-480.
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avoiding conflict, and hiding a competitive spirit.*> Berthel states that the concept of
ren coincides with community engagement and community diversity, which are re-
spected in western social values.” Advocating benevolence and community engage-
ment has been the cultural basis for China to prevent crime and maintain community
stability for thousands of years.** According to Rozi, ren is also the basis of self-cul-
tivation that contributes to diversity and creates a positive relationship with family
and society.”® According to an old Chinese saying, ‘Distant relatives are not as good
as close neighbours, which means that community residents with ren have a stronger
sense of responsibility, are active participants in public affairs, are tolerant of each
other, and live in harmony. In Chinese culture a saying of the utmost importance is:
In “neighbourhoods, benevolence is the most beautiful. How can the person be con-
sidered wise who, when he has the choice, does not settle in benevolence?*

Mianzi (face) is another important cultural value for Chinese people.’” Hu intro-
duces the concept as follows: ‘face stands for the kind of prestige that is emphasized in
this country: a reputation that is achieved through getting on in life, through success
and ostentation’*® In terms of law and social justice, mianzi accounts for the respect of
the group for an individual who has good moral standards, who is law-abiding, and
who engages in public affairs, indicating the confidence and trust of society in the in-
tegrity of the person’s moral character.*” Ho believes that mianzi relates to social re-
lationship factors, maintaining that it ‘ties together a number of separate sociological
concepts, such as status, authority, prestige, and standards of behavior’** In China,
owing to the police’s role and authority and the public’s trust in the police, cooperat-

32 C.Fang, Z.Wang, H. Liu, Beautiful China Initiative: Human-Nature Harmony Theory, Evaluation
Index System and Application, Journal of Geographical Sciences’ 2020, vol. 30, no. 5, pp. 691-
704.

33 K. Berthel, Creating Harmony from Diversity: What Confucianism Reveals about the True Value
of Liberal Education for the 21st Century, ‘ASIA Network Exchange: A Journal for Asian Studies
in the Liberal Arts’ 2017, vol. 24, no. 2, pp. 6-26.

34  D. Lau, The Analects, London 1979.

35 E Rozi, Confucian Concept of Self-Cultivation and Social Harmony, ‘International Journal of
Language and Linguistics’ 2020, vol. 7, no. 2, pp. 129-136.

36 Berthel, Creating Harmony..., op. cit.

37 A.Smith, Chinese Characteristics, Ada, MI 1894; Y. Luo, Analysis of Culture and Buyer Behavior
in Chinese Market, ‘Asian Culture and History’ 2009, vol. 1, no. 1, pp. 25-30.

38  H.C. Hu, The Chinese Concepts of ‘Face, American Anthropologist’ 1944, vol. 46, no. 1, pp. 45-
64.

39  PJ. Buckley, J. Clegg, H. Tan, Cultural Awareness in Knowledge Transfer to China — The Role of
Guanxi and Mianzi, ‘Foreign Direct Investment, China and the World Economy’ 2010, pp. 165-
191; H.C. Hu, Chinese Concepts..., op. cit.; W. Jia, Facework as a Chinese Conflict-Preventive
Mechanism: A Cultural/Discourse Analysis, Intercultural Communication Studies’ 1998, vol. 7,
no. 1, pp. 43-62.

40  D.Ho, On the Concept of Face, American Journal of Sociology’ 1976, vol. 81, no. 4, pp. 867-884.
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ing with the police or having a family member or friend who is a police officer is seen
as maintaining mianzi.

Studying data from 34,039 episodes of live Chinese radio broadcasts and TV
programmes from 2008 to 2013, Zhou and Zhang suggested that individuals should
‘choose not to argue with one’s neighbour’ (integrity) and to ‘conceal one’s negative or
abnormal conduct’ (harmony), two sensitive factors involved in mianzi representa-
tions.” In China, good neighbourliness, friendship, mutual understanding, and as-
sistance between neighbours have always been regarded as fine traditions of Chinese
values. Living in a harmonious neighbourhood and being involved in the community
are manifestations of personal culture and are considered as showing decent behav-
iour. If a person enthusiastically participates in neighbourhood affairs and is recog-
nized by the neighbours, they are demonstrating mianzi- or face-saving behaviours.
On the contrary, if a person is indifferent to the community, the neighbourhood is
tense, and if they cannot get respect and support from the neighbourhood, they will
be considered as ‘losing mianzi’

Moreover, a loss of mianzi results if any of the following issues occur: a person
(a) breaks the law, (b) is exposed in a crime, (c) displays meanness or poor judge-
ment, (d) tells lies for their own profit, (e) displays unfaithfulness while in office, (f)
breaks a promise, or (g) cheats a customer. Any of these conditions results in a loss of
mianzi and makes it impossible for the person to function properly within the com-
munity.*

In China, where individuals’ prestige is admired, losing mianzi sometimes has
the same impact on the individual as a legal punishment. Moreover, a person does
not simply ‘lose his own face, but losing face also ‘damages’ the reputation of the fam-
ily.* In this sense, the culture of maintaining face among community acquaintances
is a factor in restricting the motivation for crime and deviant behaviour in Chinese
communities and in enhancing community engagement and cooperation with law
enforcement.

Lastly, renging (social sympathy/connections) is a cultural element whose coun-
terpart can be explored in the US. In America, criminologists have considered the
effects of social connections on crime. According to social control theory, people
commit less crime and delinquency if they have strong social bonds with family,
school, and social networks.** Collective efficacy theory predicts that neighbour-
hoods have lower crime rates if they have generated high levels of social capital or

41 L. Zhou, S. Zhang, How Face as a System of Value-Constructs Operates Through the Inter-
play of Mianzi and Lian in Chinese: A Corpus-Based Study, ‘Language Sciences” 2017, vol. 64,
pp- 152-166.

42 L. Lin, Cultural and Organizational Antecedents of Guanxi: The Chinese Cases, Journal of Busi-
ness Ethics’ 2011, vol. 99, no. 3, pp. 441-451.

43 L.Zhou, S. Zhang, How Face..., op cit.

44 T Hirschi, Causes of Delinquency, Oakland, CA 1969.
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social cohesion.” Like these findings in American criminological theories, Chinese
culture not only addresses attachments to the family, school, and society, but also the
collectivism in social networks and neighbourhoods. These cultural norms also focus
on individuals” social bonds to family, school, and neighbourhood, which contribute
to the creation of social capital. In Chinese society, when an individual either enjoys
happy occasions or faces difficulties, all acquaintances are supposed to offer a gift
or render some assistance. Ordinarily, an individual should keep in contact with ac-
quaintances in their social network, exchanging gifts, greetings, or visits with them.
When a member of a social network experiences difficulties, someone should sym-
pathize, offer help, and ‘do a renging for that person. Fang et al. have argued that
‘maintaining relationships is an integral part of Chinese communication and the pri-
mary functions of (Chinese) communication are to maintain existing relationships
among individuals, reinforce the status difference, and to preserve harmony within
the group.* Family bonds, social bonds, and school/education bonds are the three
most important social relationships that are emphasized in Chinese traditional cul-
ture and maintained through doing renging."

The extent to which Chinese culture still influences the behaviour of Chinese
immigrants in the United States is an empirical question. Although Westwood has
suggested that harmony, along with other Chinese cultural norms including hu-
man-heartedness, mutual dependence, and mianzi is prevalent among overseas Chi-
nese communities, little literature is available about whether these cultural concepts
still exist among the immigrants.*® To fill this void and further examine the impact
on immigrants’ neighbourhood crime rates, researchers should measure the Chinese
culture that immigrants display and then explore their association with neighbour-
hood engagement and one of the community justice components - the police and
policing programmes in crime prevention.

3. Methods

To explore immigrants’ perception of community justice, develop a methodol-
ogy, and provide a tentative answer to the research questions, we implemented an ex-
ploratory study in three US cities: New York, Houston, and Denver. These cities were
selected because they have a disproportionate number of Chinese immigrants that
are economically successful. Data from 11 interviewees were collected through struc-

45  R. Sampson, Raudenbush, S., Earls, E Neighborhoods and violent crime: A multilevel study of
collective efficacy, ‘Science’ 1997, vol. 277, issue 5328, pp. 918-924.

46  T.Fang, & G.O. Faure, Chinese communication characteristics: A Yin Yang perspective, ‘Interna-
tional Journal of Intercultural Relations’ 2011, vol. 35, no. 3, 2011, p. 322.

47  C.Fang, Z. Wang, H. Liu, Beautiful China Initiative..., op cit.

48  R. Westwood, Harmony and Patriarchy..., op cit.
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tured interviews, either online or in person. As part of a larger project, we developed
a list of discussion topics that guided our interview procedures.”” We included four
areas of questions:

1) Perceptions of the Chinese immigrants of themselves
2) Perceptions of Chinese immigrants of the police
3) Police programmes for and about Chinese immigrants

4) Other issues not previously covered

Examples of questions included, among many others, (1) what is the Chinese
immigrant community in the United States? (2) Do you believe that you are treated
fairly by the police? (3) Are there any police programmes directed toward Chinese
immigrants that you are aware of? (4) Are there any issues that we did not address
that are important in understanding the relationship between the police and Chi-
nese immigrants? To contribute to future studies in community justice, we targeted
the immigrants’ perception of community justice. However, we were more interested
in exploring the immigrants’ attitudes towards the essential elements that highly im-
pact the community justice model in the neighbourhood, such as their perceptions
of an immigrant community, neighbourhood interaction, community policing, and
victimization. We presume that the culture of immigrants taken to the new country
will positively affect neighbourhood crime prevention. For instance, cultural conflict
theory aims to explore the cause of crime based on cultural conflicts. In this case,
we want to explore the possibility that the immigrants’ culture may be an asset in ex-
plaining low crime rates. These two kinds of arguments are unified by emphasizing
the influence of the original culture on immigrants’ criminal behaviour.

The sample consists of 11 Chinese immigrants who are economically success-
ful. Interviews were conducted in September and October 2021; six interviews were
conducted face to face and five interviews were conducted remotely. The duration of
each interview was 45 to 60 minutes. A few of the interviews were conducted in Man-
darin Chinese, with one of the researchers serving as a translator, but most of the in-
terviews were conducted in English. One interview yielded little useful information
and was eliminated, limiting our final sample to ten participants. We are aware that
ten interviews cannot provide a representative sample of an entire generation of im-
migrants; however, we made a concerted effort to have some diversity in our sample
(age, education, and economic well-being). We know this study can only provide ten-
tative conclusions and answers; for more definite results, future research should be
conducted with a larger sample.

49  J. Gerber, D. Jia, Perceptions of Police Officers on the Floating Population: A Pilot Study of Com-
munity Justice Initiatives in China, (in:) J. Eterno, B. Stickle, D. Peterson, D. Das (eds.), Police Be-
havior, Hiring, and Crime Fighting, New York 2022, pp. 56-65.
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The sample was a non-probability sample that was purposive. We selected partic-
ipants that were (1) Chinese immigrants, (2) economically successful (seven of them
have earned master’s or terminal degrees in the US), and (3) could be interviewed ei-
ther in person or remotely. Findings can therefore not be generalized to all Chinese
immigrants in the US, but we believe they are typical of the segment of immigrants
that we were interested in - i.e. economically successful Chinese immigrants with
most of them having earned advanced degrees in the US, reflecting the demograph-
ical changes of the Chinese immigrant population in the new century. The research
was approved by the Institutional Review Board of the university of one of the au-
thors.

Using principles of grounded theory, we analysed our data in an inductive man-
ner.”® We began with themes suggested by the four areas of questions included in the
questionnaire (open coding): (a) perceptions of the Chinese immigrants of them-
selves, (b) perceptions of Chinese immigrants of the police, (c) police programmes
for and about Chinese immigrants, and (d) other issues not previously covered. In
a second round of coding (axial coding), we developed themes that were suggested by
the first-round themes. We will discuss our findings using this second set of themes
or axial codes.

4. Findings

Our analysis of the data generated five axial codes: (1) Chinatown as a symbol
for Chinese immigrants, (2) the existence of a Chinatown as a facilitator between the
police and the Chinese Immigrant Community (CIC), (3) Chinese immigrants and
their routine interactions with the police, (4) previous interaction with the police af-
fecting immigrants’ attitudes, and (5) Covid-19 and hate crime as challenges for Chi-
nese immigrants.

5. Chinatown as a symbol for Chinese immigrants

Traditionally, the areas in American cities known as Chinatowns served as ideal
settlements for Chinese immigrants in the US. However, this tradition has been re-
ported to change recently as more Chinese immigrants choose to leave a Chinatown
to work and live outside of it.”! According to our interviews, heterogeneity exists

50  B.Glaser, A. Strauss, The Discovery of Grounded Theory: Strategies for Qualitative Research, Al-
dine 1967.

51 Y. Wu, J. Wen, Fear of Crime among Chinese Immigrants in Metro-Detroit, ‘Crime, Law and So-
cial Change’ 2014, vol. 61, no. 5, pp. 495-515; J. Liu, The Roots of Restorative Justice: Universal
Process or from the West to the East, ‘Acta Crimologiae et Medicinae Legalis Japonica’ 2015, vol.
81, no. 2, pp. 1-14; H.-S. Chen, Chinatown No More: Taiwan Immigrants in Contemporary New
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in the three cities with respect to this issue. The Houston and New York City inter-
viewees stated that Chinatown areas still have a significant concentration of Chinese
immigrants. However, the interviewees in Denver reflected that the Chinese com-
munity was not a geographic concept to them because they all chose to work and live
outside of an identifiable Chinatown. According to these interviewees, because there
is no Chinatown in Denver, the Chinese community has become a virtual social com-
munity to them, the impact of which is limited in terms of inclusion and integration.

Of the interviewees in Denver, Interviewee 3 stated she was not very involved in
the CIC. Interviewee 4 reflected that she was unfamiliar with the term CIC and stated
that the city did not have any identifiable Chinese community. Interviewee 5 said she
participates in WeChat discussion groups in China; however, these groups are not
based on geographic residency in the US but on being from the same school/univer-
sity or the same area of China. Interviewee 6 said that there were no CICs in Denver,
and she spent more time with American associates than Chinese immigrants.

6. The existence of Chinatown as a facilitator between
the police and the CIC

Previous research has concluded that Chinese immigrants were more likely to
have negative perceptions of law enforcement and were reluctant to report to or seek
help from the police, as was the case with other Asian communities.”> However, our
respondents stated that American police officers treat Chinese immigrants fairly. The
immigrants concurred that police officers see them as law-abiding. They attributed
good treatment by American police to the Chinese cultural tradition of cooperating
with the police. For example, Interviewee 1 (in NYC) indicated that members of the
CIC are treated fairly by the police for two main reasons: Chinese immigrants are un-
likely to break the law, and the Chinese have a cultural tradition of cooperating with
the police. This tradition of public cooperation in policing can be traced back to the
Baojia system in the Song dynasty.”> The Chinese cultural tradition of cooperating
with the police in the maintenance of social order is suggested by the public security
committees created to maintain public order; the earliest of such committees was set
up by the public on their own initiative in 1949.>* Over a million such organizations
have been established all over China, and they collaborate with local police depart-
ments to educate the public on matters of public security and the legal system and

York, Ithaca, NY 2018; M. Zhou, Chinatown: The Socioeconomic Potential of an Urban Enclave,
Philadelphia 1992.

52 R. Weitzer, S. Tuch, Race and Policing in America: Conflict and Reform, Cambridge 2006.

53  L.Lin, Cultural and Organizational..., op. cit.

54  L.Y. Zhong, Community Policing in China: Old Wine in New Bottles, ‘Police Practice and Re-
search: An International Journal’ 2009, vol. 10, no. 2, pp. 157-169.
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organizations. In addition, these committees guard their own districts and patrol the
streets to prevent crimes. The tradition of community cooperation with the police
relies fully on the public in their work of maintaining public order. Also, making full
use of the traditional culture of police-civil society cooperation has become an im-
portant way for the Chinese police department to solve policing staffing issues, which
has plagued the world’s police community. In Beijing, the capital of China, the com-
munity public security joint defence team (Y& Hk[/7P\) and community volunteers
are effective complements to community policing. They are organized by commu-
nities spontaneously to assist the police with public security patrols, legal publicity,
dispute mediation, and other community policing issues. For example, 1.1 million
people directly participated in community security work during the Beijing Olympic
Games in 2008. These organizations and volunteers effectively alleviate the problem
of insufficient police forces and further strengthen the relationship between the po-
lice and the community to ensure the historical and cultural tradition of public par-
ticipation in community crime prevention.

Interviewee 2 (in Houston) stated that, in his experience, Chinese immigrants
are treated well in the city because most immigrants obey the law and are willing to
cooperate with police officers. Interviewee 5 (in Denver) stated she would not hesi-
tate to call the police if she had problems. She has applied for a firearms concealed
carrying permit, and had good interaction with the police on that occasion.

Meanwhile, the perceptions of police programmes in the CIC revealed patterns
of heterogeneity among the interviewees in NYC, Houston, and Denver. The in-
terviewees in both NYC and Houston reflected that police programmes related to
community justice are offered mainly in Chinatown. The police routinely ask about
CIC concerns and requests and introduce them to the main security issues in their
areas and how to protect themselves. Police in NYC have regular meetings (every
3-4 months) with CIC community groups to exchange information, which helps in-
crease neighbourhood satisfaction and reduce fear of crime. The police participated
in cultural festivals in Houston’s Chinatown before Covid-19.

In Denver, however, interviewees were unaware of any police programme focus-
ing on Chinese immigrants or the Chinese community. Interviewees who live in di-
verse neighbourhoods with Whites, Blacks, and Hispanics lacked any information on
police programmes focusing on crime prevention. These facts implied that without
a centralized Chinatown as a platform and facilitator, the local police department
may have less interaction with Chinese immigrants. Immigrants living in neighbour-
hoods with multiple cultures have limited chances to involve themselves in commu-
nity policing or justice programmes. Interviewee 11, a resident of Denver, said he felt

55  L.N. Yu, Community Security Management Strategy from the Perspective of Beijing Olympic Se-
curity, \ALI BB LR EHEIX IR L 1T, ‘Legal System and Society’ 2010, vol. 2, pp. 195-
196.
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disconnected from the news of the day. He tried to engage in steps to mitigate the
consequences of this fact, but it was made clear to us that he perceived the absence of
an identifiable Chinese community as an obstacle in that quest.

7. Chinese immigrants and their routine interactions with police

Scholars have suggested that as immigrant groups, CICs are expected to have
fewer positive attitudes toward social control institutions, including the police, than
members of dominant groups.* In our study, we found this suggestion might be a ste-
reotype that needs more examination; in general, our interviewees’ evaluations of the
police are positive. They commonly reported that their past contacts with the police
were satisfactory, and reflected that they had been treated fairly in the past. They un-
derstood that the police are also ordinary people and concurred that the police are
professional in their work. All interviewees stated that English was not an obstacle to
communicating with the police or affecting law enforcement. Chinese-speaking po-
lice officers are integral members of police departments in New York and Houston.
Although no respondents had ever met police officers in Denver who could speak
Chinese, their personal English proficiency was sufficient to communicate. Alter-
natively, they could find friends and neighbours who can speak English to help. In-
terviewee 2 said that, according to his experience, in Houston they are not treated
differently (by the police) from other residents. Interviewee 3 stated that she sees po-
lice officers near the university she works and that she likes the police presence in this
location and in neighbourhoods generally. She stated that the police prevent crimes
and support the community. Interviewee 8 reflected that she had received a traffic
ticket, but she stated that race had not had an impact; she felt she was treated fairly
by the police. Three interviewees pointed out that the quality of interaction varies (by
individual officers).

8. Previous interactions with the police affect Chinese immigrants’
engagement in community justice programmes

We explored the idea that Chinese immigrants are more willing to participate in
community activities if the police give them the impression of treating them fairly.
For example, Interviewee 3 received a speeding ticket, but she stated that she was not
treated unfairly because the police explained the reasons professionally and politely.
The experience did not change her positive perception of the police. She said that po-
lice programmes such as crime prevention programmes would be good for the com-
munity. Even if police work is not performed perfectly, police officers’ demeanour of

56  R. Weitzer, S. Tuch, Race and Policing..., op cit.
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politeness will result in a positive perception of police programmes amongst Chinese
immigrants. When Interviewee 4’s house was burgled, she had good interaction with
the police; she stated that the police work was routine but that the investigation pro-
cess included what should have been included, although the police did not explain
things clearly. She perceived a social distance between the police and citizens — partly
caused by lack of contact. She was willing to participate in some activities, such as the
police open house, to fill this gap.” Interviewee 11 interacted with the police when
he was stopped for speeding and failing to turn his lights on. He stated that race did
not matter in all his interactions with the police. Although the immigrant perceived
himself to be an outsider, his positive experience with the police allowed him to have
the incentive to communicate with police officers at gun ranges and shops, based on
common interests.

Although the ten Chinese immigrants reflected limited experiences of being in-
volved in any community justice programme, they to some degree acknowledged the
importance of community justice. None of the participants expressed unwillingness
for community engagement. The responses of the immigrants, in addition to the tra-
ditional culture of collaborating with the police and English fluency, indicated that
the respect, politeness, and professional conduct of the police are significant factors
that influence immigrants’ willingness to be involved in community justice. Inter-
viewees who spoke positively of police communication expressed their desire to join
community policing programmes if needed.

9. Covid-19 and hate crime as challenges for Chinese immigrants

Although interviewees primarily reported positive interactions with the police,
they expressed deep concern about rising hate crimes against Asians. Our respond-
ents stated that a potential for anti-Chinese and anti-Asian hate crimes became an
issue partly because of Covid-19. It remains to be seen if this perception continues
to be of relevance, if or when concern about Covid-19 lessens. Nevertheless, our re-
spondents stated that in addition to the influence of the original Chinese culture of
crime prevention and victimization, American life has increased their knowledge and
experience of self-protection. However, in view of the current situation, participants
continue to worry about possible risks and sincerely hope to get more police help and
community support. Interviewee 7 stated that social coherence is most important in
the US to reduce crime, followed by individual responsibility, with police help being
least important, whereas in China the rank is social coherence, followed by police
help, and lastly individual responsibility. Interviewee 10 stated that the police play an

57  Police departments sometimes invite the public to visit police stations during so-called open
house. The objective is to inform citizens of police services in a non-confrontational setting and
therefore to reduce the social distance between the police and community members.
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important role in society — order and justice are important for the well-being of soci-
ety: “We still need them [the police] to protect us and maintain the social order and
generally, they are good. We can’t imagine a society without police. Law and order are
the foundation of a country, and police is a power to get it’

10. Discussion

This article is part of a larger project that focused on the reciprocal relationships
of Chinese migrants in China and the Chinese police, and the corresponding rela-
tionships between Chinese immigrants in the US and American police.® We began
this stage of our research with the vague notion that the traditional theoretical mod-
els of the relationships between immigrant communities and crime are at least dated,
if not outright wrong, in at least some instances. Consider, for instance, the social
disorganization theory of the Chicago School. Theorists such as Shaw and McKay
saw immigrants as uneducated and having lower socioeconomic status, possessing
limited English-language skills and few occupational skills.” They were forced to
live in Zone 2 of the concentric circles of the City of Chicago, the Zone of Transi-
tion between the business sector and the more desirable residential areas. It was only
the second generation of immigrant groups who were able to leave the immigrant
slums behind because of their cultural transformation from being immigrants to be-
coming Americans. For many of the immigrants who arrived in America early in the
20th century, this model may have been correct; they arrived by boat at Ellis Island
and were subsequently absorbed into American society at its margins.

Chinese immigrants who arrived in the 19th century fit this pattern as well. They
were primarily manual labourers who worked in railway construction, mining, and
agriculture.®” Unlike the Europeans who immigrated on the East Coast, the Chinese
immigrated on the West Coast. Furthermore, while the Europeans could blend in ra-
cially with the dominant group, Chinese immigrants were racially different and had
to deal with racial stereotypes, prejudices, and legal forms of discrimination. How-
ever, the experiences of European and Chinese immigrants in the US were essen-
tially similar up to the middle of the 20th century.®' Because of economic limitations

58 J. Gerber, D. Jia, Community policing..., op. cit.

59  C.Shaw, H. McKay, Juvenile Delinquency and Urban Areas (rev. ed.), Chicago 1972.

60  N. Aarim-Heriot, Chinese Immigrants, African Americans, and Racial Anxiety in the United
States, Urbana, IL 2003; P. Cloud, D. W. Galenson, Chinese Immigration and Contract Labor in
the Late Nineteenth Century, ‘Explorations in Economic History, vol. 24, no. 1, 1987, pp. 22-42.

61  One of the reviewers for this journal pointed out that there was an important legal difference be-
tween European and Chinese immigrants to the US: the Chinese Exclusion Act of 1882. While
this act mandated legal discrimination, in a form not experienced by European immigrants, it
does not change the fact that European and Chinese immigrants up to about the middle of the
20th century were mostly relatively uneducated members of the working class. As we discuss be-
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combined with ethnic and racial prejudices from the dominant majority, immigrants
were isolated in ethnically homogeneous districts. For the Chinese, these situations
meant the creation of Chinatowns. Immigrants flocked to these communities be-
cause they contained the comforts of the homeland, but they impeded their Ameri-
canization. It was theoretically possible to spend most of one’s life in Chinatown and
not become a member of the larger society in any meaningful way.

However, such a portrayal is not accurate for some Chinese immigrants and
only true to a limited extent for others. The respondents that participated in our re-
search are representative of a new segment of Chinese immigrants. They are well ed-
ucated, have many occupational skills, and possess advanced English-language skills.
In other words, they have a socioeconomic background that is fundamentally dif-
ferent from that of their immigrant predecessors and thus have economic and social
options that are equally different. While the earlier immigrants arrived by boat in
America, the new generation of Chinese immigrants arrived by plane. A difference
manifests itself with other ethnic immigrants as well.

All the Chinese immigrant respondents are more integrated into American soci-
ety than the traditional theoretical models would predict. As a result, they have more
positive views of the police, and the criminal justice system in general, than what
might be expected. Furthermore, racial stereotyping works to their advantage, as
Asians are seen as law-abiding by the police and the public alike. They have had very
few adverse experiences with the police or any other criminal justice agencies.

There was a difference in the answers of respondents from Houston and New
York City versus Denver; both the former two cities have vibrant Chinatowns while
the latter does not. Respondents from New York City and Houston perceived the ex-
istence of Chinatowns as positive in general, and with respect to police-community
relations in particular. For instance, none of the Denver interviewees could name
a police activity or programme that catered to the Chinese Immigrant Community
(or had ever encountered Chinese-speaking police officers), while several of the re-
spondents from Houston and New York City were able to name at least one activity.
Furthermore, respondents credited the fact of cities having a Chinatown with in-
creased awareness of the police by Chinese immigrants. Alternatively, the absence
of a Chinatown in Denver forced respondents to live in racially and ethnically het-
erogeneous neighbourhoods, a fact that sped up American enculturation. It seems,
therefore, that the presence of a Chinatown is not as crucial as in earlier times but is
still beneficial to Chinese immigrants and their understanding of, participation in,
and collaborations with community justice in the US. Reviewing both the literature
on Chinese culture and the findings from the current study suggests that the immi-
grant culture contains positive factors of crime prevention, community service, and

low, these trends changed for Chinese immigrants late in the 20th century, and these changes had
important ramifications for more recent Chinese immigrants.
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police-people cooperation. Work and education in the new country will promote
them to more actively study and integrate into the country’s social life and to have the
enthusiasm to fulfil their social responsibilities, participate in community services,
maintain community safety, and improve the quality of community life.

The design of police programmes for developing police-immigrant relations and
improving community crime prevention and quality of life may pay equal attention
to understanding and using a positive perspective of immigrants’ culture. For exam-
ple, the mayors and police chiefs in Houston and New York City actively took advan-
tage of Chinatown as a cultural centre to strengthen cooperation between the police
and the people, using the situation for publicity against crime. Their positive experi-
ences with community outreach suggest offering Chinese immigrants more opportu-
nities to learn about the police and participate in police programmes, which won our
interviewees unanimous support and praise.

11. Limitations

As we only interviewed 11 Chinese immigrants (and used the answers of ten re-
spondents), we can only suggest partial answers. In fact, the nature of grounded the-
ory is that we can reach tentative conclusions that can be developed into hypotheses
for quantitative research:

H1: Chinese immigrants who live in cities with Chinatowns see these areas as
more symbolic than Chinese immigrants who live in cities without Chinatowns.

H2: The existence of Chinatowns leads to more police programmes catering to
Chinese immigrants in those cities than in cities without them.

H3: Recent Chinese immigrants, regardless of where they live, have a positive
image of the police and the criminal justice system.

H4: Chinese immigrants who have a positive experience with the police are more
likely to be involved in community justice programmes.

H5: The existence of Covid-19 may have an adverse effect on the relations be-
tween the police and the Chinese immigrant community.

Concluding remarks

We have provided qualitative research for a reexamination of the relationship
between Chinese immigrants, police and criminal justice officials, and crime in the
US. To establish whether we are correct in our hypotheses, two lines of research
should be pursued: (a) a quantitative replication of our study using a representative
sample of Chinese immigrants, and (b) research on immigrants from other ethnici-
ties should be conducted to see if our findings are specific to Chinese immigrants or
have transferability to other groups. For instance, Chicago was the focus of research
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on immigrants in the early 20th century; it would be interesting to examine if more
recent immigrants follow the patterns predicted by the Chicago School or if they
follow the patterns suggested here. Our guess (hypothesis) is that recent Polish and
Italian immigrants, for instance, display patterns like the Chinese immigrants that
we observed rather than the patterns observed by their ethnic ancestors 100 years
ago. However, this is an empirical question and will need to be answered empirically
in the future.
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Criminal Prosecution and Punishment of Migrants in Spain:
A Border Criminology Perspective'

Abstract: The exceptional use of criminal law to achieve migration policy objectives has been a reality
in Spain since the first Aliens Law was passed in 1985. Since then, academia has warned about the
discriminatory and exclusionary effects of this confluence. This paper critically analyses a series of
exceptional Spanish criminal and migration policy measures aimed at criminalising certain population
movements. The aim is to show the mechanisms used by criminal justice in Spain to manage human
mobility from the perspective of border criminology. Among other things, I will analyse (1) ‘hot returns’
and (2) racial profiling in police stops, both as police reactions. I will also study (3) the expulsion of
convicted foreigners and (4) criminal records as a migration control strategy and, finally, the deprivation
of liberty for migration control purposes, such as (5) detention centres for migrants and (6) prison
release strategies. The aim is to show that Spanish penal policy, taken in a broad sense as all eminently
criminal measures and those where criminal law and immigration law converge, has as its main objective
to socially render harmless (innocuousation) foreign suspects, convicts and ex-convicts in Spain with
different and exceptional measures that push them to the margins of society.

Keywords: border criminology, expulsion, migrants, prison, social exclusion

Introduction

The reaction of countries of destination to migration is currently characterised
by the branding of migrants as dangerous,’ the inclusion of migration policies within

1 Project on Young Foreigners Held in Prisons in Andalusia (P20-00381-R). Financed with funds
from the Junta de Andalucia in the competitive call Retos 2021-2023.

2 K.E Aas, Crimmigrant Bodies and Bona Fide Travelers: Surveillance, Citizenship, and Global
Governance, ‘Theoretical Criminology’ 2011, vol. 15, no. 3, pp. 331-346.
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a security context and the use of coercive means for its repression.” Hence the impor-
tance for criminology to pay attention to the different mechanisms and public insti-
tutions that are responsible for the control of immigration.* From the outset, the EU
has had as a priority the maximum control of its external borders against the threat of
terrorism and irregular immigration, unifying national migration policies based on
the tenets of the Maastricht Treaty and the Schengen Convention. Since then, the EU
has been creating a body of legislation that is still evolving, harmonising sanctions
against certain behaviours related to illegal immigration and against the entry, circu-
lation and stay of illegal migrants.’

As a result, Member States have been arming themselves with diverse strategies
to control their external borders, as well as using different dynamics to prevent the
movement and stay of migrants in an irregular situation within their borders.® Thus,
public policy on immigration seems to be full of mechanisms for the protection of ex-
ternal borders (rejection at borders and returns) and internal controls (police stops
of ethnically profiled individuals, deprivation of liberty at administrative detention
centres, administrative expulsions and deportations as a penal substitute).” Other el-
ements of public policies of interest, such as those aimed at the integration of the mi-
grant population, have not received as much attention.

In political speeches, the media and the public at large, it is common to refer
to migrants as one of two extremes: regular or irregular. This duality allows the dis-
course to be divided into regular migrants - the good ones - and irregular foreigners
- the bad and dangerous ones — which serves as an excuse to justify reactionary, dis-
criminatory, exceptional, and exclusionary public policies.®

3 B.J. Muller, Unsafe at Any Speed? Borders, Mobility and Safe Citizenship, ‘Citizenship Studies’
2010, vol. 14, pp. 75-88; P.E. Villegas, Moments of Humiliation, Intimidation, and Implied Tlle-
gality’: Encounters with Immigration Officials at the Border and the Performance of Sovereignty,
‘Journal of Ethnic and Migration Studies’ 2015, vol. 41, pp. 2357-2375.

4 M. Bosworth, Border Criminology and the Changing Nature of Penal Power, (in:) A. Liebling,
S. Maruna, & L. McAra (eds.), The Oxford Handbook of Criminology, Oxford 2017, pp. 373-390.

5 C. Villacampa, Normativa europea y regulacion del trafico de personas en el Codigo penal es-
panol, (in:)

L.R. Ruiz Rodriguez & M.J. Rodriguez Mesa, Inmigracion y sistema penal, Valencia 2006, pp. 69-108.

6 J. Brouwer, M. Woude, J. Leun, Border Policing, Procedural Justice and Belonging: Legitimacy of
(Cr)immigration Controls in Border Areas, “The British Journal of Criminology’ 2018, vol. 58,
no. 3, pp. 624-643.

7 D. Moffette, La regulacion de la inmigracién a través de la libertad vigilada: El desplazamiento
del trabajo fronterizo y la valoracién de la deseabilidad en Espana, ‘Dialogo de Seguridad’ 2014,
vol. 45, no. 3, pp. 262-278; G. Fabinni, Managing Illegality at the Internal Border: Governing
Through Differential Inclusion’ in Italy, ‘European Journal of Criminology’ 2017, vol. 14, no. 1,
pp- 46-62.

8 K.E. Aas, Crimmigrant..., op. cit.; B. Caldwell, The Demonization of Criminal Aliens, http://crim-
migration.com/2016/10/25/the-demonization-of-criminal-aliens/ (02.11.22).
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The exceptional use of criminal law to achieve the aims of migration policy® has
been a reality in Spain since the approval of its first Immigration Law in 1985. Since
then, warnings have been issued about the discriminatory and exclusionary effects of
the intersection between criminal law and migration control. This paper includes an
analysis, with a critical approach, of a series of exceptional criminal and migration
policy measures which aim to criminalise certain population movements." The aim
is to show the mechanisms used by the Spanish criminal justice system to manage
human mobility from a border criminology perspective.!

1. Police reactions in migration control

The police, as an element of criminal control, play a crucial role in the control
of external and internal borders. Regarding the former, the police practice of ‘hot
returns’ in the border perimeter of southern Spain avoids judicial intervention that
would allow for the defence and protection of migrants attempting to cross the fence,
while at the same time making them visible as socially dangerous. Once inside the
borders, people with African or South American features are subject to greater police
control and are therefore more susceptible to being absorbed by the criminal justice
system.

1.1. Hot returns

Melilla and Ceuta are Spanish cities located on the African continent, specifically
off the Costa del Sol, and are the legacy of the Spanish protectorate in Morocco. The
two cities are the first land border that can be reached by people who need to apply
for asylum because they are fleeing war. The border between these Spanish cities and
Morocco, a total of 18 km (8 km in Ceuta and 10 km in Melilla), was delimited in
1971 by small barbed-wire fences. From the 1990s onwards, these fences have been
raised and made more complex until they have turned into a triple-fence barrier in
order to try to prevent jumps from the Moroccan side of the border.

‘Hot returns’ (devoluciones en caliente) are the actions carried out by the Civil
Guard - Spanish border control agents — at the border perimeter of the cities of Ceuta
and Melilla, consisting of containing people who try to enter the national territory by
circumventing the fences, then handing them over in a coercive manner to the Mo-
roccan auxiliary forces without any type of procedure, identification of the person,

9 J. Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, American Uni-
versity Law Review’ 2006, vol. 56, no. 2, pp. 367-419.

10  N.A. Wonders, Sitting on The Fence - Spain’s Delicate Balance: Bordering, Multiscalar Chal-
lenges, and Crimmigration, ‘European Journal of Criminology’ 2017, vol. 14, no. 1, pp. 7-26.

11 M. Bosworth, A. Liebling, S. Maruna, Border..., op. cit.
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granting the interested party a hearing, legal assistance or the possibility of judicial
control over such action.'

This practice, which was not legal until 2015, is characterised by the absence of
individualisation of the person on whom the act falls, due to a lack of minimum guar-
antees typical of any procedure and to violation of the principle that prohibits public
authorities from acting arbitrarily. In addition, fundamental principles of interna-
tional law - such as international protection (i.e. asylum, among others) and the pro-
hibition of collective deportations - are violated.

The practice of hot returns means that it is impossible to detect whether the per-
son being returned with such immediacy is a victim fleeing from traffickers, a minor
in need of protection or a person whose circumstances would qualify for interna-
tional protection. It is not possible to know who is being deported or under what
circumstances, since there is no procedure in place to ensure that they are heard and
assisted by a lawyer. Moreover, certain inappropriate actions of the Civil Guard could
go unnoticed, as they are not subject to judicial control.

However, this practice was legalised by a reform of the Immigration Law in 2015,
which set forth a special regime for the cities of Ceuta and Melilla. Thus, the immedi-
ate or hot returns of foreigners who enter by circumventing the fences have legal sup-
port since then. The tenth additional provision of the Immigration Law, regulating
these pushbacks, establishes in section 3 that ‘applications for international protec-
tion shall be formalised in the places set up for this purpose at border crossings and
shall be processed in accordance with the provisions of the regulations on interna-
tional protection. This provision was intended to counter the voices that criticise hot
returns for not respecting internationally accepted standards on human rights. The
curious thing is that the places authorised to request international protection referred
to in the precept are located on the Spanish side of the fence. Therefore, in order to
apply for international protection, there is no other choice but to try to reach it, the
only means being to jump the fence.

Martinez Escamilla considers the decision of the European Court of Human
Rights, in its judgment of 13 February 2020 (on the case of N. D. and N. T. v. Spain),
to be a step backwards in the protection of human rights at the border. In it, the High
Court considered that the two summary expulsions to which the plaintiffs were sub-
jected after jumping the fences separating Melilla and Morocco do not violate the
prohibition of collective refoulement, nor the right to an effective remedy enshrined
in Art. 13 of the European Convention on Human Rights and Art. 4 of Protocol No.
4. The arguments supporting the practice of hot returns at Spain’s southern border

12 M. Martinez-Escamilla, .M. Sdnchez-Tomads, La vulneracion de derechos en la frontera sur: De
las devoluciones en caliente al rechazo en frontera, ‘Revista Critica Penal y Poder’ 2019, no. 18,

pp-1-7.
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are open to criticism and leave the people at the border defenceless."” Hot returns are
an example of how, as regards irregular immigration from sub-Saharan Africa, ar-
bitrary public policies are justified and exceptions to the basic principles of human
rights protection are normalised and accepted in Spain.

1.2. Ethnically biased police stops

If hot returns are an example of external border protection, police stops with
ethnic biases in Spain are a clear example of border protection within the territory. In
Spain’s migration policy, the National Police becomes an agent of immigration con-
trol. Organic Law 2/1986 on the National Police Force (NPF) establishes that the NPF
has exclusive competence throughout the national territory in matters of foreigners,
refuge and asylum, extradition, expulsion, emigration and immigration. In the ex-
ercise of this task of internal border control, the need to identify foreign offenders
arises. Foreigners are often identified as being those who have distinct ethnic traits.
This motivates the police to be guided by the ethnic profile of the individual."* In
Spain, it is common for NPF agents to carry out a migration control measure by re-
questing people on the street with a foreign appearance to identify themselves. This
type of action has been supported by the Constitutional Court (CC) on the Williams
ruling (a black Spanish woman). Williams sued a police officer for his racist behav-
iour because he had stopped her and asked her to identify herself based only on the
colour of her skin. The lawsuit was dismissed by the Constitutional Court in judg-
ment 13/2001 of 29 January 2001. The main argument put forward was that the use
of the statistical criterion that determines that black people in Spain are more likely
to be foreigners is more than reasonable in the field of immigration control. How-
ever, years later, the United Nations Committee for Human Rights ruled in favour of
Williams, arguing that although it is legitimate to carry out identity checks to control
irregular immigration, the mere physical or ethnic features of a person should not be
taken as indications of a possible situation of administrative irregularity.

It was not until Law 4/2015 of 30 March 2015, on the protection of citizen’s se-
curity, that the prohibition of police stops with ethnic profiling was included for the
first time in Spain in a regulation with the status of law, expressly included in the last
paragraph of Art. 16.1."° The lack of official data on this matter makes it impossible to
empirically assess both the extent of this practice and the effects of the law. The om-

13 M. Martinez Escamilla, Las ‘devoluciones en caliente’ en el asunto N. D. y N. T. contra Espafa
(sentencia de la gran sala TEDH de 13 de febrero de 2020), ‘Revista Espafola de Derecho Eu-
ropeo’ 2021, vols. 78-79, pp. 309-338.

14  D. Boza-Martinez, La expulsién de personas extranjeras condenadas penalmente: el nuevo
articulo 89 CP, Navarra 2016.

15  E.Garcia-Espana, L. Arenas Garcia, J. Miller, Identificaciones policiales y discriminacion racial en
Espaiia, Valencia 2016.
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budsman urged this legal provision because of repeated complaints he had received
about such discriminatory police practices.

But beyond the actions of the police as immigration control agents, actions are
also detected where stereotypes and prejudices, and even institutional racism, inter-
fere.'® These are cases where the police act with racial biases related to the alleged
greater involvement of migrants in administrative and/or criminal offences. Research
carried out in Spain, using different methodologies and interest groups, always has
the same result: the existence of police actions guided by ethnic bias. Stereotypes and
prejudices in this regard are shared socially, so it is not surprising to find such biases
in police and legal operators. The evaluation of programmes that have been imple-
mented in several police forces in Spanish municipalities aimed at helping to review
police criteria in their street identification actions also demonstrates the lack of effec-
tiveness of this racist criterion in finding irregular migrants.'”

We can therefore say that with this type of police action, we are witnessing one
of the practices of public-space control as a technique of social exclusion referred to
by Diez- Ripollés.”* With this type of control, the city ceases to be a privileged space
for social interaction and cooperation to the extent that a group of suspects - such as
migrants — is stigmatised because they are not ‘standardised’ In other words, we are
experiencing a reorganisation of the city through greater control of citizens with dis-
tinct features as suspects, due to their appearance or low economic capacity, which
leads to an obvious increase in their social exclusion."”

2. Exceptional legal consequences for non-EU foreigners

2.1. Expulsion as a substitute for prison sentences of more than one year

The Spanish Criminal Code (SCC) establishes expulsion as almost the only pen-
alty for foreign offenders. Art. 89 SCC provides for the possibility of expulsion re-
placing, fully or partially, a prison sentence that has been imposed. This article was
substantially reformed in 2015; with this reform, expulsion as a penal substitute is no
longer applied only to migrants in an irregular situation but to all foreign citizens.
However, this provision makes a distinction between EU and non-EU foreigners. For
the latter, expulsion as a substitute for imprisonment is the general rule, albeit subject

16  J. Williams, Redefining Institutional Racism, ‘Ethnic and Racial Studies’ 2010, vol. 8, no. 3,
pp- 323-348; M. Tonry, Punishment and Politics: Evidence and Emulation in the Making of Eng-
lish Crime Control Policy, Cullompton 2012; A. Suohami, Institutional Racism and Police Re-
form: An Empirical Critique, ‘Policing and Society’ 2014, vol. 24, no. 1, pp. 1-21.

17 E. Garcia-Espana, L. Arenas Garcia, J. Miller, Identificaciones..., op. cit.

18  J.L. Diez-Ripollés, El control de espacios publicos como técnicas de exclusion social. Algunos
contrastes regionales, ‘Revista Espanola de Investigacion Criminoldgica’ 2014, vol. 12, pp. 1-28.

19  Ibidem.
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to exceptions such as the fact that the subject has roots in the country or if there are
circumstances of general or special prevention. Nevertheless, for foreigners from EU
countries, expulsion is an exceptional measure that will only be carried out in cases
of serious crimes related to certain legal assets. This shows a clearly discriminatory
response, because it reacts differently towards nationals and non-EU foreigners, and
this response has nothing to do with differences in the content of the offence. Fur-
thermore, the principle of non bis in idem,” referring to the prohibition of being pun-
ished twice for the same act, continues to be violated, to the extent that the migrant is
expected to serve the prison sentence and will then be expelled, as the last part of the
sentence.

A reintegration purpose is also not detected in expulsions as a substitute for im-
prisonment, where it seems that the policies for border control clearly prevail over
the constituent principles of criminal law.! In any case, expulsion has not been
widely used; the number of expulsions actually carried out has barely reached 5-6%
of the prison sentences applied to non-EU migrants.”> Moreover, the benefits of the
reform of Art. 89 of the SCC, which establishes the migrant’s roots in Spain as an im-
pediment to expulsion, may have reduced both the number of expulsions decreed
and those carried out in the criminal sphere. However, although criminal expulsion
is little used, it has not lost relevance, as Boza-Martinez argues, to the extent that ex-
pulsion continues to be the main response to foreign criminals.”

2.2. Criminal record at border control

According to the Spanish Immigration Law, a criminal record is an insurmount-
able obstacle to the granting of visas and initial residence permits to migrants, which
act as a filter to administratively select the entry of citizens from non-EU countries.
I share the opinion of Larrauri when he argues that although the requirement of an
absence of a criminal record to enter the country or to apply for an initial residence
permit is understandable, it is entirely open to criticism that the mere fact of having
a criminal record entails an automatic denial of such authorisations, without the se-

20 M.M. Gonzailez Gascén, La cuarta reforma del articulo 89 del CP relativo a la expulsion del ex-
tranjero condenado a pena de prision, ‘Estudios Penales y Criminoldgicos’ 2016, vol. 36, pp. 131-
197.

21  J.A. Brandariz Garcia, La globalizacion en crisis. Gubernamentalidad, control y politica de mov-
imiento, Malaga 2009.

J.A. Brandariz Garcia, The Control of Irregular Migrants and the Criminal Law of the Enemy, (in:)
M.J. Guia, M. van der Woude, J. van der Leun (eds.), Social Control and Justice: Crimmigration in
the Age of Fear, The Hague 2013, pp. 255-266.

22 Ibidem.

23 D. Boza-Martinez, Expulsiones. Cifras y su interpretacion, ‘Revista Critica Penal y Poder’ 2019,
no. 18, pp. 309-318.
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riousness of the crime or how long it has been since the sentence was passed being
taken into account.*

A criminal record is also an obstacle to a foreigner staying in Spain when he or
she has ‘been convicted, inside or outside Spain, for wilful misconduct that in our
country constitutes an offence punishable by deprivation of liberty of more than one
year.” In this case, not all foreigners who commit crimes in Spain are in the same cir-
cumstances as regards the seriousness of their offence, their length of residence and
their ties with the community. Foreign nationals who are released from prison after
serving their sentence of more than one year and who meet the requirements of this
cause for expulsion have at least two profiles:

1. Those where the judge, after assessing the circumstances of the act and the
personal circumstances of the perpetrator, especially their roots in the coun-
try (Art. 89 SCC), considers that expulsion should not be applied as a sub-
stitute for imprisonment and therefore the perpetrator will serve the prison
sentence imposed.

2. Those where the judge, after assessing the circumstances of the act and the per-
sonal circumstances of the perpetrator, including their roots, considers that
the prison sentence should be replaced by the expulsion set forth in Art. 89
SCC, but the execution of such expulsion never takes place, as we saw earlier.

Expulsion after serving the sentence is automatically applied to both profiles of
prisoners, with very few exceptions (Art. 57.5 of the Immigration Law), which is con-
trary to the criteria of the European Court of Human Rights, which establish the need
to assess the individual circumstances of the prisoner’s roots at the time of the de-
cision in order to determine whether expulsion is a proportionate measure in each
specific case.”® Moreover, such a measure is applied once the foreigner has settled
his or her debt with the justice system and is supposed to be in a process of social re-
habilitation.”” The number of expulsions of foreign offenders with criminal records
who could be considered threats to public safety has increased, accounting for 70%
of the expulsions performed in 2010.*® As Brandariz Garcia emphasises, criminal ex-
pulsions have been highly selective, which works to create the appearance of enforce-
ment while minimising the risks associated with ‘dramatically reducing migratory

24  E. Larrauri, Antecedentes penales y expulsion de personas inmigrante, ‘InDret, Revista para el
Analisis del Derecho’ 2016, no. 2, pp. 1-29.

25  Art. 57.2 of the Immigration Law.

26  E.Larrauri, Antecedentes..., op. cit.

27  E. Garcia-Espafa, Extranjeros en prision y reinsercion: Un reto del siglo XXI, (in:) A. Cerezo
Dominguez & E. Garcia-Espana, La prision en Espana: Una perspectiva criminoldgica, Granada
2007.

28  J.A.Brandariz Garcia, The Control..., op. cit., pp. 258.
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flows which have been performing economic and social functions of extraordinary
prominence’”

Notwithstanding the above, a significant number of foreigners who leave prison
after having served their time will remain non-removable and, despite having com-
pleted their sentence in Spain, cannot be expelled but also cannot regularise their
situation because they have a criminal record in force.* They have to wait for the can-
cellation of their criminal record, i.e. 3 years for sentences of 1 to 3 years of imprison-
ment; 5 years for sentences of 3 to 5 years; and 10 years for sentences of more than 5
years (Art. 136 SCC), so that they can initiate a process of regularisation of their stay
in the country.

This administrative sanction (expulsion for having a criminal record) and its
problems of execution (inexpellability) are examples of what in criminal policy are
called ‘additional sanctions, i.e., collateral consequences that affect the civil, political
and social rights of foreigners, which are not related to the type of crime committed,
which are imposed outside criminal law and which entail a great capacity for exclu-
sion. They have a very intense, distressing content, but do not enjoy the system of
guarantees from which criminal sanctions benefit. This type of additional sanction
usually promotes the social exclusion of socially disadvantaged groups, not because
they have been in contact with the criminal justice system, but because they belong to
a certain group, as happens with migrants in this case.”*

One might think that the aims pursued by the public policies based on the ex-
pulsion of foreigner ex-offenders are inefficient because they do not meet their objec-
tives, given the difficulties in carrying out expulsions. On the contrary, some authors
suggest that this regulation has a perverse objective, which is to maintain a criminal-
ised reserve army, with pending expulsion orders and relegated to working in the un-
derground economy, within the framework of a public policy that clearly criminalises
this group.*

3. Deprivation of liberty for migration policy purposes

Deprivation of liberty is considered in Western democracies as the most serious
criminal sanction imposed by the legal system for the most harmful behaviours to

29  Ibidem, p.261.

30 . Galparsoro, P. Barcena, Los antecedentes penales y sus consecuencias en materia de extranjeria,
asilo y nacionalidad, Bilbao 2014.

31  J.L. Diez-Ripollés, Sanciones adicionales a delincuentes y exdelincuentes. Contrastes entre Esta-
dos Unidos de América y paises nordicos europeos, InDret, Revista para el Andlisis del Derecho’
2014, no. 4, pp. 1-37.

32 K. Calavita, Un ‘ejército de reserva de delincuentes. La criminalizacion y el castigo econémico
de los inmigrantes en Espafa, ‘Revista Espafiola de Investigacion Criminoldgica’ 2004, vol. 2,

pp- 1-15.
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the most essential legal interests. Deprivation of liberty, in addition to affecting free-
dom of movement, entails indirect costs that have to do with the reduction of social
relations and life opportunities, with the trauma of confinement, and with the stigma
attached to the deprivation of liberty itself. However, border control policy uses dep-
rivation of liberty for its purposes in an exceptional manner in terms of the circum-
stances and extent of the deprivation, as shown below.

3.1. Administrative detention centres (ADCs)

If the deprivation of liberty is considered as defined above, it is difficult to under-
stand how it can be used for people forcibly displaced from their countries or seeking
a better life. It is also not understood that deprivation of liberty is used as a means of
attempting to proceed with an expulsion which, according to official data, is not car-
ried out in most cases. In fact, it is disproportionate to accept the deprivation of a per-
son’s freedom as a measure to try to achieve an end that is unlikely to be successful.*®

More than 30 years ago, the Constitutional Court, in its ruling 115/1987 of 7 July
1987, set conditions for considering that the deprivation of liberty in administrative
detention centres (ADCs) was constitutional, despite Art. 25.3 of the Constitution,
which establishes that ‘the Civil Administration may not impose sanctions which,
directly or subsidiarily, imply deprivation of liberty’ The CC argued that we are not
facing a sanction but a precautionary measure consisting of the extension of police
detention beyond the 72 hours allowed and imposed as conditions for this intern-
ment that it be (1) exceptional, (2) in facilities that are not penitentiary in nature, (3)
with a prior reasoned court decision, and (4) that the loss of liberty is subject to ju-
dicial control. These conditions have not been met, as explained below, and it could
therefore be said that their use is unconstitutional.

On the one hand, internment in ADCs has not been exceptional; on the con-
trary, its use has been quite frequent and ineffective. It is estimated that in the last
decade, approximately 40% of the persons deprived of their liberty in a ADC were
not ultimately expelled.** On the other hand, the conditions under which depriva-
tion of liberty takes place in ADCs do not meet the minimum requirements set out
in penitentiary legislation for prisons. The ADCs are guarded by the national po-
lice, and it was not until 2014 that their operating regulations and internal regime
were approved. This has led to such centres being configured as closed contexts, un-
seen from the outside world and with questionable living conditions. In these places,
many situations of vulnerability and risk have been detected that have escaped ju-
dicial control. Unaccompanied minors, victims of trafficking for sexual exploitation

33  E. Garcia-Espana (ed.), Razones para el cierre de los CIE: Del reformismo a la abolicion, Malaga
2017.

34  C.Fernandez-Bessa, Los centros de internamiento de extranjeros (CIE). Una introduccion desde
las Ciencias penales, Madrid 2020.
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and applicants for international protection are frequently found in ADCs.* This re-
ality is admitted by the state authorities and denounced by civil organisations. They
are persons subject to special protection who should not be kept in an ADC, either
because it is prohibited by law (minors) or because expulsion is not possible and de-
tention is supposed to be merely instrumental (victims of trafficking, applicants for
international protection, victims of gender-based violence, etc.).

It is therefore possible to say that ADCs are just another cog in the wheel of Eu-
ropean migration policy to fight against irregular immigration that is used according
to the need to control a population perceived as dangerous,* either for their deporta-
tion from the country or for their social exclusion if they cannot be deported.”

3.2. Prison release strategies

The border control policies not only condition the penal response when the
offender is a migrant, but also influence the response in the penitentiary environ-
ment.*® Prison intervention with non-EU foreign prisoners must deal with two dif-
ferent scenarios.* The first scenario has to do with the reintegration into Spain of all
those foreigners with a regularised administrative situation or with sufficient roots in
the country. In this case, the prison administration takes two types of actions: on the
one hand, those aimed at proving the administrative situation prior to admission and
keeping it updated based on objective data; and on the other, trying to regularise the
situation of those inmates who meet the objective conditions required by the legisla-
tion in force.

The second scenario is to return to their country of origin all those foreigners
who have been sentenced to expulsion as an alternative to imprisonment, or when
it is considered that serving their sentence or parole in their country of origin is ap-
propriate for their rehabilitation (Art. 197 of the Prison Regulations). It is conven-
ient to speed up the procedures in these cases, where resocialisation involves trying
to avoid the desocialisation that a longer than necessary time in prison may cause in
the subject, and to reinforce their roots with their country of origin. Unfortunately,

35  J.M. Sanchez Tomas, Situaciones de especial vulnerabilidad en los CIE: menores, victimas de trata
y proteccion internacional, ‘Razones para el cierre de los CIE: Del reformismo a la abolicion, IAIC
2017, pp. 33-38.

36 A. Aliverti, Patrolling the “Thin Blue Line’ in a World in Motion: An Exploration of the Crime-Mi-
gration Nexus in UK Policing, “Theorical Criminology’ 2020, vol. 24, no. 1, pp. 8-27.

37  K.E Aas, M. Bosworth (eds.), The Borders of Punishment: Migration, Citizenship, and Social Ex-
clusion, Oxford 2013.

38  E Pakes, K. Holt, Crimmigration and the Prison: Comparing Trends in Prison Policy and Prac-
tice in England and Wales and Norway, ‘European Journal of Criminology’ 2017, vol. 14, no. 1,
pp. 63-77.

39 . Nistal Buron, Los fines de la politica criminal y su vinculacion con la politica de extranjeria en
la reforma proyectada del Codigo penal: su incidencia en el ambito penitenciario, ‘Diario La Ley’
2013, no. 8144.
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in the case of foreign prisoners, the length of time they spend in prison, conditioned
by the execution of the expulsion order, does not seem to be a judicial or penitentiary
decision, but rather depends, quite often, on the real possibilities of the police to ma-
terialise it. On the other hand, if we look at the data of penitentiary institutions, the
number of expulsions that are carried out annually is low. Only 15% of all releases
of foreign prisoners are explained by an expulsion.*” Despite these low numbers, the
symbolic role of expulsion and the uncertainty about how it is carried out conditions
the treatment and prison regime of these persons. Moreover, the majority of those
who are released from prison in Spain after completing their sentence - their final
discharge — fully serve the prison sentence in second degree (an ordinary regime)
without benefiting from exit permits, third degree (an open regime) or parole. This
makes the time spent in prison more burdensome for foreigners than for nationals.
However, most foreigners are released from prison in Spain on provisional re-
lease, parole or unconditional release (around 75% of all foreign inmates). These data
point to the existence of a considerable number of foreign nationals who cannot be
expelled, which brings us to a third scenario.* These are the cases where foreigners
do not meet the objective requirements to be regularised in Spain, cannot be expelled
for legal or material reasons,*” or who do not want to be transferred to their coun-
try of origin to serve their sentence or parole (Art. 197 of the Prison Regulations).
Art. 89.8 of the SCC establishes that in cases where the agreed expulsion cannot be
carried out, the originally imposed sentence or the remaining time must be served, or
even suspended if the requirements for this are met. Thus, the CC’s doctrine applies
in this regard, establishing that if the expulsion cannot be carried out, the remainder
of the sentence and its possible suspension will be considered under the same con-
ditions as for convicted persons who are legally resident nationals and foreigners.*
This is also included in Instruction 3/2019 of Penitentiary Authorities on the ‘Com-
prehensive Intervention Programme with Foreign Inmates, which includes the need
to intervene with foreigners who cannot be expelled as ‘in the case of any national in-
mate, for the purpose of preparing their eventual reintegration into Spanish territory’

40  Prison Service, Secretary General of the State, Ministry of the Interior. https://www.institucion-
penitenciaria.es/es/web/home (02.11.22).

41  E. Garcia-Espaia, El arraigo de los presos extranjeros. Mas alla de un criterio limitador de la ex-
pulsion, ‘Revista Migraciones’ 2018, no. 44, pp. 119-144.

42 The factual assumptions thanks to which the expulsion, criminal or administrative, cannot be ex-
ecuted have to do with the roots declared in a conviction or subsequently proven (Art. 89 SCC);
with the condition of stateless persons, asylum seekers, refugees and internationally protected
persons, as long as they maintain such status; those whose life or health is put at risk by the ex-
pulsion, either by the personal circumstances of the subject or by the situation of the country; for
being undocumented; those who are not recognised or accepted by their country of origin; those
whose nationality is not known; and those who rebel and prevent the expulsion from being car-
ried out.

43 ATCno. 132/2006 of 4 April 2006.
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This 2019 Instruction may produce a considerable change in interventions with
the foreign population that cannot be expelled, since previously, the fact of having
a cause for expulsion and therefore being in an irregular situation in the country was
sufficient reason to deny exit permits and third-degree regimes granting of parole. In
fact, according to the study by Rovira, Larrauri and Alarcén carried out prior to the
above-mentioned instruction, only 20% of migrant prisoners obtained an exit permit
during their entire sentence, compared to 74% of the total prison population.** The
explanation for such a low number of exit permits granted to foreigners was to be
found in the interpretation that their irregular situation in the country was an imped-
iment. Thus, the objectives of immigration policy hindered the treatment and social
rehabilitation purposes of penitentiary policy.

As of the 2019 Instruction, the ‘irregular situation’ of the non-expellable for-
eigner can no longer be considered an element of uprooting that serves to deny exit
permits or serving in an open environment (third-degree regime), as the Provincial
Court of Barcelona warned in Order No. 1275/2015 of 14 August 2015. We must still
wait for some time to see whether this change of procedure has really taken place in
the prison environment.

Conclusions

As explained at the beginning, the aim of this paper is to show the mechanisms
used by the criminal justice system in Spain to manage human mobility, from a bor-
der criminology perspective. These mechanisms are many and varied. Among others,
police actions consisting of hot returns or ethnically profiled police stops are evi-
dence of arbitrary public policies that are currently normalised and accepted.

The committing of a crime by a migrant seems to be the perfect excuse to ban-
ish him or her from the country. Hence, expulsion as a substitute for imprisonment is
the main sanction for foreign offenders. In this way, the migrant-criminal label trig-
gers a response of exclusion, as they are regarded as dangerous. This detracts from
their dignity and reifies them as a threatening object which the public needs to be
protected from. For these reasons their expulsion is ‘justified, and sometimes goes
as far as to break basic principles of the legal system. On occasion, the label of mi-
grant-criminal is even extended long after they have served their sentence and have
taken root in Spain. Citizens with distinct facial features are even haunted by such la-
bel, and they are sometimes suspected of having committed crimes they have nothing
to do with.

44 M. Rovira, E. Larrauri, P. Alarcén, La concesion de permisos penitenciarios. Una aproximacion
criminoldgica a distintas fuentes de variacion, ‘Revista Electrénica de Ciencia Penal y Crimi-
nologia’ 2018, vol. 20, no. 2, pp. 1-26.
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On the other hand, the deprivation of liberty in administrative detention centres
is excessive and disproportionate, as discussed above. In any case, the failure to carry
out both criminal and administrative expulsions result in the social exclusion of mi-
grants who, after being deprived of their liberty, are not expelled but thrown to the
margins of society.

Thus, it is proved that Spanish criminal policy, broadly defined as all penal strat-
egies, as well as those where criminal law and immigration law converge, primarily
aims to socially render harmless (innocuousation) foreigners who are suspects, con-
victs and ex-convicts in Spain with distinct and exceptional measures that push them
to the margins of society.
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Abstract: The purpose of this article is to present the most important legal regulations in the field of
Austrian migration policy, taking into account the changes in this field, the nature of these changes
and their conditions. The research question is whether the successive legal regulations were the result
of clearly defined goals (and if so, whether these goals were achieved) or rather a result of passive
adaptation to changing conditions. In the context of the slogan of integration advocated in recent years,
it also seems essential to ask whether the legal solutions adopted in Austria strengthen integration or
constitute an assimilationist tool. The article discusses such issues as the development of the system for
the recruitment of foreign workers, changes in the perception of the phenomenon of migration and the
reform of legislation in the field of migration policy in Austria. Moreover, attention is drawn to the most
important determinants underlying this reform.

Keywords: Austria, Gastarbeiter, integration, migration, migration policy

Introduction

Over the last few decades in Austria, there have been dynamic demographic
changes that can be observed. One of the reasons for this situation is the phenom-
enon of immigration. Since the 1960s there has been a steady influx of immigrants,
and this trend is increasing. A date which may be regarded as symbolic is 1961; it was
then that the first agreement on the recruitment of foreign workers was concluded,
which gave rise to the system referred to as the Gastarbeitersystem. Since then, eco-
nomic, political and social conditions have changed, and these have had a significant
impact on the shape of Austrian legislation.
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The purpose of this article is to present the most important legal regulations in
the field of Austrian migration policy, taking into account the changes in this field,
the nature of these changes and their conditions. The research question is whether the
successive legal regulations were the result of clearly defined goals (and if so, whether
these goals were achieved) or rather a result of passive adaptation to the changing
conditions. A hypothesis was formulated that the legal regulations in Austria in the
field of migration policy were for a long time the effect of passive adaptation to chang-
ing conditions, not system solutions. In the context of the slogan of integration advo-
cated in recent years, it also seems essential to ask whether the legal solutions adopted
in Austria strengthen integration or constitute an assimilationist tool.

The article discusses such issues as the development of the system for the recruit-
ment of foreign workers, changes in the perception of the phenomenon of migration
and the reform of legislation in the field of migration policy in Austria. Moreover,
attention is drawn to the most important determinants underlying this reform. The
institutional and legal methods, as well as the decision-making method, have mainly
been used. The first two of these were particularly useful when analysing legal norms
in Austria. For this reason, these methods were used primarily in the first subsection
and partly also in the second. Thanks to the decision-making method, it was possible
to indicate the main conditions, causes and effects of legislative processes, as well as
to show changes in Austria’s immigration policy.

1. The beginnings of the temporary agency worker recruitment system

After World War II, the influx of people into Austrian territory was largely af-
fected by economic factors. The main tool for migration processes at the time was
labour-market regulation. The Foreign Workers Ordinance of 1933 (Deutsche Re-
ichsverordnung tiber auslindische Arbeitnehmer) was reinstated; it had already been
adopted by the German authorities. Subsequently, in 1941 - a few years after the in-
corporation of Austria into the German Reich - it was incorporated into the Austrian
legal system, replacing the Inland Workers Protection Act (Inlandarbeiterschutzge-
setz). What is interesting is that it remained in force until 1975.! The Passport Act
(Passgesetz) of 1945 introduced visa requirements for travellers and applicants for
residence in Austria.?

The subsequent regulations were the result of a dynamically changing situation
on the labour market in the late 1950s and early 1960s. Unsatisfied demand for la-
bour increased pressure for liberalisation of labour law towards greater freedom for
recruiting foreigners. In 1961, the crucial Raab-Olah Agreement (Raab-Olah-Ab-

1 A. Gichter, Von Inlandarbeiterschutzgesetz bis EURODAC-Abkommen, (in:) H. Giirses,
C. Kogoj, S. Mattl (eds.), Gastarbejteri. 40 Jahre Arbeitsmigration, Vienna 2004, pp. 31-32.
2 Ibidem, p. 32; Gesetz vom 12. September 1945, betreffend das Passwesen, StGBI. No. 180/1945.
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kommen) was concluded.’ Its main provision was to define and specify the number of
jobs for foreign workers that were necessary to meet market demand. Initially, it was
decided to accept 47,000 foreigners. The most important thing, however, was that the
foreigners were to be temporary workers, employed on a rotational basis for a period
of 12 months. They could be sent back to their home countries in the event of an eco-
nomic downturn.* The agreement made it possible to conclude contracts on the re-
cruitment of temporary workers; the first was signed with Spain in 1962. However, it
did not have the desired effect, since in the first year of recruitment only 25% of the
planned immigration limit was used. This was due to better pay conditions in other
recruiting countries, such as Germany, Switzerland and the Benelux countries. Only
the agreements signed in the following years with Turkey and Yugoslavia enjoyed
greater interest. The former was concluded in 1964 and was accompanied by the
opening of a recruitment office in Istanbul. In 1966, an agreement was signed with
Yugoslavia; in this case it was also decided to set up a special institution whose offi-
cials were responsible for the recruitment process. Its main office was in Belgrade.

In the 1960s, the administrative practice played a huge role. The authorities
tried to meet the expectations of employers and support grassroots initiatives, and
the measures taken were adjusted solely to the needs of the market. The social part-
ners had a strong position, and legal regulations in the field of migration policy re-
mained scarce. This was largely due to the basic assumption of the temporary nature
of the phenomenon taking place. The system of employee recruitment assumed rota-
tion and short-term activity in the Austrian labour market. Permanent immigration
was not taken into consideration, nor was the need to integrate foreigners. The sys-
tem of recruiting foreign workers survived in a slightly modified form until 1975, and
every year the employment limits were raised. Nevertheless, in many periods it was
not possible to fill all the vacancies, and the whole system turned out to be inefficient.
This fact had a large impact on the practice of informal recruitment.

Of the few legal regulations from this period, the 1968 Asylum Act (Asylgesetz)
is worth mentioning.® However, its enactment was not a consequence of economic
conditions but political ones. It should be noted that the system of recruiting foreign
workers was accompanied by an influx of refugees from the Communist countries.
The Hungarian crisis of 1956 and then the events in Czechoslovakia in 1968 contrib-
uted to the massive influx. The 1968 Act was an attempt to adjust and clarify proce-

3 The agreement is named after the then chancellor Julius Raab and the president of the Austrian
Trade Union Federation Franz Olah.

4 H. Fassmann, U. Reeger, From Guest Worker Migration to a Country of Immigration, Vienna
2008, p. 23.

5 A. Gichter, Von Inlandarbeiterschutzgesetz..., op. cit., pp. 34-35; E. Godlewska, Polityka etniczna
Republiki Austrii, Lublin 2021, pp. 238-239.

6 Bundesgesetz vom 7. Mérz 1968 iiber die Aufenthaltsberechtigung von Fliichtlingen im Sinne der
Konvention iiber die Rechtsstellung der Fliichtlinge, BGBI. No. 126/1968.
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dures in compliance with the UN Convention relating to the status of refugees of 28
July 1951. A new passport law (Passgesetz) also came into force in 1969.” Under its
provisions, however, no significant changes were made to the previous regulations of
1945.

In the 1960s and early 1970s, the main stress was put on two areas. The first was
the phenomenon of political refugees, and the second the system of employing for-
eigners as a workforce. It is worth noting that the law of that time referred exclusively
to the former. The second area was based on administrative activities and the activ-
ities of social partners (trade unions, chambers of commerce, employers’ organisa-
tions, etc.). During that period, a clear distinction was made between the concepts of
refugees and economic migrants. In subsequent years — with further legal regulations
— this distinction was blurred.

2. Changes in the perception of immigration in Austria
- new legal regulations

In the second decade of the 1970s, there was a re-evaluation in Austria regard-
ing migration. The determinants included the economic crisis and the resulting lower
demand for labour, the ineffectiveness of the quota system, the increase in the pro-
portion of foreigners, the diversification of countries of origin and the change in the
nature of public debate and public attitudes. All these phenomena forced the author-
ities to change their previous practice. Administrative decisions were becoming in-
effective. Detailed legal regulations were to become a part of managing migration
processes. In response to the phenomena taking place, the legislators” intention was
to limit the inflow of foreigners and put even more emphasis on the ‘economic useful-
ness’ of immigrants.

The first legal changes were the enactment of the Aliens Employment Act of 1975
(Auslinderbeschdftigungsgesetz 1975) and the amendment of the Citizenship Act of
1983 (Staatsbiirgerschaftsgesetz-Novelle 1983).° The 1975 Act strengthened the role of
the Federal Ministry of Social Affairs (Bundesministerium fiir Soziales). Pursuant to
§ 1(4), the minister (having learnt the opinion of the Aliens Commission) was em-
powered by the decree to regulate in detail the provisions of the Act. According to the
definition adopted by the Act, any persons without Austrian citizenship were consid-
ered to be foreigners. However, certain categories of foreigners were not covered by
the Act; it excluded refugees subject to the Geneva Conventions, persons employed

7 Bundesgesetz vom 22. Oktober 1969, betreffend das Passwesen, BGBI. No. 422/1969.

8 Bundesgesetz vom 20. Mdrz 1975, mit dem die Beschaftigung von Auslédndern geregelt wird (Aus-
linderbeschaftigungsgesetz — AusIBG) - BGBI. No. 218/1975; Bundesgesetz vom 3. Mirz 1983,
mit dem das Staatsbiirgerschaftsgesetz 1965 (Staatsbiirgerschaftsgesetz-Novelle 1983) und das
Gebtihrengesetz 1957 gedndert werden, BGBI. No. 170/1983.
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(e.g. in scientific institutions) on the basis of interstate cultural cooperation agree-
ments, persons employed in the diplomatic service and clergy in legally recognised
churches and religious communities. On the grounds of the Act, the rules relating to
the establishment of an employment relationship with a foreigner were clearly de-
fined. An employer could only offer employment if the candidate had an official per-
mit to take up work on the Austrian territory. Trainees or volunteers could conduct
such an activity legally only for three months. The legislators also imposed an obliga-
tion on the employer to notify the competent employment office of the employment
of a foreign worker. Work permits for foreigners depended primarily on the situation
in the labour market and the employment rate. The legislators also introduced the
criterion of ‘important public and economic interest. At the same time, a number of
conditions were stipulated that had to be fulfilled in order for a work permit to be is-
sued. The Act further regulated the issue of job quotas for foreigners: only the com-
petent minister could grant permission for employment beyond the stipulated quota.
However, there had to be important reasons for doing so, e.g. the need to increase
employment in failing enterprises (in order to protect workplaces). Such decisions
could be taken by the minister individually for particular occupational groups and
only in exceptional cases. According to the provisions of the Act, a work permit was
issued for a specific employer; if a foreigner changed their place of employment, it
was necessary to go through the procedure again. This only did not apply in the case
of a short-term change not exceeding a week. Consent was granted for one year, or if
employment was to be taken up in enterprises operating seasonally, the permit was
issued only for the duration of such work. It was possible to apply for an extension of
the permit on condition that an application was made no later than four weeks be-
fore the expiry of the previous contract. After eight years of employment in Austria,
a foreigner was exempt from the obligation to renew the work permit each time; such
a person then obtained a so-called security certificate.” The aforementioned amend-
ment to the Citizenship Act, was, in turn, a response to the increasingly common
family reunification processes. In this case, it was primarily a matter of extending the
provisions of the Act also to family members of immigrants.

The above-mentioned legal regulations, including above all the Act of 1975, were
the first attempts to introduce more comprehensive measures towards immigrants.
Nevertheless, they were limited only to the control of access to the labour market. No
other mechanisms were introduced. In the long term, this strategy proved to be a fail-
ure. The influx of new immigrants was not stopped and the claim that immigration
was temporary became unfounded.

In the last two decades of the 20th century, some dynamic demographic changes
occurred in Austria. This was influenced by a further influx of economic migrants,
political refugees and family reunification policies. However, the dynamism of the

9 E. Godlewska, Polityka etniczna..., op. cit., pp. 242-244.
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1980s and 1990s should not only be seen in quantitative but also in qualitative terms.
This is because deficiencies in attempts to integrate foreigners became clearly visible.
It should be recalled that no legislative work has been undertaken in this field so far.
The conviction that immigration is a temporary phenomenon was still strong and
popular. The reform of Austria’s immigration policy, initiated at the end of the 20th
century, was a somewhat delayed response to the changes.

The legislative work of this period was based on several new principles - com-
prehensiveness, coordination and shifting the focus to government entities at the ex-
pense of the social partners. Albert Kraler describes those activities as a period of
seeking coherence.'’ The first principle implied actions taken on many levels; regulat-
ing and ‘sealing’ the labour market was not enough. With the increase in the number
of foreigners and the failure of the basic principle of temporary labour immigration,
it became necessary to introduce integration measures. According to the authori-
ties, it also became necessary to introduce greater control over migration processes,
which consequently meant strengthening government entities.

In the background of the reform were changes on the Austrian political scene
associated with the strengthening of the position of the populist Freedom Party of
Austria (Freiheitliche Partei Osterreichs), whose programme principles were largely
based on anti-immigrant slogans. This was fertile ground, as there was already a clear
tendency for public opinion to change. Until then, immigrants had enjoyed a rela-
tive degree of acceptance and were viewed positively by Austrian employers. Political
refugees from behind the Iron Curtain were also looked upon with understanding.
However, the situation was to change after the fall of Communism. The abuse of the
right to asylum was one of the reasons for the emergence of a trend towards securi-
tisation of immigration phenomena. This mainly concerned economic immigration;
however, it was possible to observe that the negative views were transferred to other
persons seeking protection.'!

The legislative work proceeded in several stages. In 1991, a project of the so-
called Foreigners Package (Fremdenpaket) was announced. It put great emphasis on
asylum policy, which the immigration policy of those times started to be associated
with. The first law was the new Asylum Act (Asylgesetz) passed in 1991."* The law es-
tablished the Federal Asylum Office (Bundesasylamt), which was directly subordinate
to the Federal Ministry of the Interior. The minister could also appoint a refugee con-
sultant (Fliichtlingsberater). For those who were granted asylum in Austria, the state

10 A.Kraler, The Case of Austria, (in:) G. Zincone, R. Penninx, M. Borkert (eds.), Migration Policy-
making in Europe: The Dynamics of Actors and Contexts in Past and Present, Amsterdam 2011,
p- 30.

11 A. Kraler, K. Sohler, Austria, (in:) R. Gropas, A. Triandafyllidou (eds.), European Immigration:
A Sourcebook, Basingstoke 2007, pp. 20, 28.

12 Bundesgesetz iiber die Gewédhrung von Asyl (Asylgesetz 1991), BGBL. No. 8/1992.
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could organise assistance in the form of various courses, including language courses.
On the other hand, the law clarified the notion of a safe third country and a safe
country of origin. Furthermore, the principle of annually fixed quotas of residence
permits for different categories of immigrants was introduced. A possibility of tak-
ing fingerprints from asylum seekers was one of the procedural changes introduced.
The intention of the legislators was to speed up procedures in clearly unfounded cases
and to limit the number of asylum seekers. Detailed procedural issues were specified
in the Act on the Residence of Foreigners and the Aliens Act."

The next stage of the reform took place in the second half of the 1990s. The new
Aliens Act came into force in 1998 and merged the laws previously adopted as part
of the Foreigners Package into a single legal act.'* Many of the existing solutions were
retained, but a greater emphasis was put on the need for integration. The Act regu-
lated issues related to the granting of entry permits and residence permits, including
work permits, and procedural measures in the event of deportation and expulsion.

The Act was adopted due to the fact that Austria joined the European Commu-
nities on 1 January 1995 and in connection with the need to adapt internal law to EU
asylum regulations. Over the next few years, EU regulations would have an impact
on Austrian legislation. It should be emphasised, however, that thinking about mi-
gration policy as a Community problem was then a relatively new phenomenon for
the European Union. For many years, it remained in the sphere of intergovernmental
decisions left to sovereign states. It began to take on a Community character only af-
ter the signing of the Schengen Agreement in 1985 on the abolition of controls at the
internal borders of the Benelux countries, Germany and France and the tightening of
controls at external borders."” In 1995, Austria joined the Schengen area. The Schen-
gen rules were then incorporated into the Community legal order under the Amster-
dam Treaty.

When the law came into force, the increasingly popular slogan ‘integration in-
stead of new immigration’ (Integration anstelle von neuer Zuwanderung) really be-
came meaningful. In reality, it meant a mobilisation of forces to create better and
more effective adaptation opportunities for previously settled immigrants and their
descendants, while at the same time trying to limit the influx of newcomers. By virtue
of the Act of 1998, the federal government, by agreement with the National Council
and after consultation with the social partners, was empowered to set annual quotas
relating to the number of residence permits for newly arrived immigrants. The gov-

13 Bundesgesetz, mit dem der Aufenthalt von Fremden in Osterreich geregelt wird (Aufenthalts-
gesetz), BGBL. No. 466/1992; Bundesgesetz: Erlassung des Fremdengesetzes und Anderung des
Asylgesetzes 1991 sowie des Aufenthaltsgesetzes, BGBL No. 838/1992.

14  Bundesgesetz iiber die Einreise, den Aufenthalt und die Niederlassung von Fremden (Fremdeng-
esetz 1997), BGBI. I No. 75/1997.

15 M. Pacek, M. Bonikowska, Unijna droga do wspdlnej polityki migracyjnej w kontekscie debaty
o przyszlo$ci Wspdlnot, ‘Studia Europejskie’ 2007, no. 1, p. 50.
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ernment did this through a special regulation (Niederlassungsverordnung). The quota
system also covered the process of family reunification.

The quota system, although restrictive, was not perfect. The employees of for-
eign news media, among others, were excluded from the quota obligation, provided
that their income was covered by the income they received as employees of these
media and they did not engage in other paid employment in Austria. A similar situa-
tion applied to persons excluded from the material scope of the Aliens Employment
Act (so-called key personnel), as well as their spouses and minor children (provided,
however, that they did not engage in any paid employment).

In the field of integration policy, the offer of courses for immigrants was expanded
once again. Apart from basic language courses and courses on Austrian history and
culture, the offer also included courses on democratic principles and integration in
Europe. Moreover, in 1998, the Citizenship Act was amended.'® It made the issues re-
lated to naturalisation more precise, and what is more, for the first time, immigration
policy was linked to this process. The law introduced the principle which proclaimed
the motto ‘integration before citizenship’ (Integration vor Staatsbiirgerschaft). Grant-
ing of citizenship was thus to be the culmination of the integration process. For this
purpose, the applicant had to prove that he or she had ‘personally and professionally’
submitted to the integration process."”

The so-called integration agreement, introduced in 2002, was a new solution to
the situation. All those who arrived in Austria after 1998 from any third countries
were required to sign a special agreement. The document imposed several key obli-
gations on the immigrants. First of all, they were obliged to attend language courses.
Compulsory reading and writing courses were introduced for illiterate immigrants.
A refusal to attend courses intended for immigrants could result in a refusal to issue
or renew the relevant documents authorising their residence in the country. Some
changes were also introduced that led to the full harmonisation of immigration and
employment policies. After five years of residence, an immigrant received a special
certificate which, on the one hand, constituted a ‘certificate of residence’ and, on the
other, entitled him or her to unrestricted access to the Austrian labour market.!

Another act, customarily referred to as the Aliens Police Act, was adopted in
2005."” However, the Act regulated not only the powers of the titular units, but also
issues related to entry and residence permits for foreigners. The Aliens Police were
in fact state administrative units, subordinate to the Federal Ministry of the Interior,

16  Bundesgesetz, mit dem das Staatsbiirgerschaftsgesetz 1985 gedndert wird (Staatsbiirgerschafts-
gesetznovelle 1998), BGBI. I, No. 124/1998.

17 A.Kraler, The Case of..., op. cit., p. 45.

18  Ibidem, pp. 35-36, A. Kraler, K. Sohler, Austria..., op. cit., p. 21.

19  Bundesgesetz iiber die Ausiibung der Fremdenpolizei, die Ausstellung von Dokumenten fiir
Fremde und die Erteilung von Einreisetitel (Fremdenpolizeigesetz 2005), BGBI. I No. 100/2005.
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responsible for preventing illegal border crossings, monitoring the stay of foreign-
ers on Austrian territory, supervising deportation procedures and preventing crime.
The passing of the law was a confirmation that immigration processes were more
and more often perceived in terms of threats to state security. The law was also a re-
flection of the growing pressure to increase control over these processes. In 2005, an
amendment to the Law on Citizenship was also passed.*” The conditions for obtain-
ing citizenship were defined very precisely and in detail. They included, among oth-
ers, employment, no criminal record, a high level of language skills and knowledge of
Austrian history, geography and the political system.

In recent years, the so-called migration crisis in Europe has been a factor that has
largely determined the immigration policy of Austria. From the very beginning of
the crisis, the Austrian authorities were interested in solving it as quickly as possible.
The territory of the state became one of the main transit routes for refugees and im-
migrants to Germany. The Austrian government responded positively to the proposal
to create a system of forced relocation of migrants in the European Commission
communication of 13 May 2015, the Council Decision of 14 September 2015 and the
Council Decision of 22 September 2015 establishing provisional measures in the area
of international protection for the benefit of Italy and Greece.! All Member States
(except Denmark, Ireland and the United Kingdom), including Austria, made a com-
mitment to relocate migrants. Soon, however, Austria joined the group of countries
known as the so-called ‘reluctant coalition. The common denominator of the coali-
tion partners was the perception of the migration crisis primarily in terms of threats
and the lack of acceptance of the solutions proposed by the European Commission.

The increasingly tense atmosphere around the proposals for solving the mi-
gration crisis in Europe became the background for another legislative initiative in
Austria. On 8 June 2017, a new law on integration was passed®. The solutions it en-
compassed reflected some characteristic trends in Austria’s immigration policy in re-
cent years. The Act was intended to facilitate the integration into society of persons
without Austrian citizenship and was addressed to legally residing persons using asy-
lum, subsidiary protection and third-country nationals subject to the Residence of

20  Bundesgesetz, mit dem das Staatsbiirgerschaftsgesetz 1985, das Tilgungsgesetz 1972 und
das Gebiihrengesetz 1957 gedndert werden (Staatsbiirgerschaftsrechts-Novelle 2005), BGBI.
I No. 37/2006.

21  Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions. A European Agenda on Mi-
gration (2015a) (COM (2015) 240 final, 13.05.2015); Council Decision 2015/1523 establishing
provisional measures in the area of international protection for the benefit of Italy and Greece,
2015 (O.J. L 239 146, 15.09.2015); Council Decision 2015/1601 establishing provisional meas-
ures in the area of international protection for the benefit of Italy and Greece, 2015 (O.J. L 248 80,
24.09.2015).

22 Bundesgesetz zur Integration rechtmifig in Osterreich aufhaltiger Personen ohne &sterreichische
Staatsbiirgerschaft, IntG, BGBI. I Nr. 68/2017.
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Foreigners Act. The legislators emphasised the promotion of integration on the one
hand and its mandatory nature on the other.

The law regulated the scope of courses, which were obligatory for every foreigner
over 15 years of age. Supervision of their implementation was entrusted to the Fed-
eral Ministry for Europe, Integration and Foreign Affairs. A monitoring centre for
integration processes was also established within the structures of the Ministry. The
information collected and processed by the centre was to concern, for instance, such
issues as the number of asylum applications, the number of positively verified and
rejected asylum applications, the number of residence permits issued, the number of
immigrant children attending compulsory education, the number of persons attend-
ing compulsory integration courses and the number of (registered) persons working
and looking for a job. The law also set out a system of penalties for failure to comply
with legal obligations (fines and imprisonment).

Conclusions

Presently in Austria there is extensive legislation in the field of migration policy.
This article points out the most important legal regulations in this area. It is worth
noting that the key period was the 1990s. The legislative work was then carried out
at an unprecedented speed and, more importantly, concerned areas that had previ-
ously been mostly ignored. Since the 1960s, a system for the recruitment of tempo-
rary workers had been applied in Austria, and administrative decisions on the labour
market were the primary tool for regulating the movement of people. Initially, such
measures were sufficient, and there was no pressure to take initiatives in other areas.
Moreover, it was assumed that immigration was temporary, which in the authorities’
opinion justified the lack of activity with respect to the integration of foreigners. This
approach proved to be a mistake. A further constant influx of immigrants meant in-
creased efforts to limit the arrival of people while at the same time rejecting the defi-
nition of Austria in terms of an immigrant state. In the first phase, the main tool was
even more restrictive labour market regulation; later it became asylum policy, with
asylum restrictions generally being a consequence of the inability to stop labour im-
migration. As a result of the measures taken, the number of foreign workers, mainly
people from the former Yugoslavia, decreased significantly. It was, however, signif-
icant that the decline was much smaller than expected. The increasing number of
asylum seekers was also a challenge. These phenomena gave rise to an extensive legal
reform. The turn of the 21st century brought a new way of managing the migratory
phenomenon; the most characteristic feature was the introduction of even greater
restrictions in order to limit the influx of people. The reforms of this period also in-
creased the powers of the state bodies.
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On the grounds of the solutions adopted in Austria, it is possible to indicate
a model of residual (assimilationist) immigration policy. Its main assumption is that
a residence permit depends on certain essential conditions. These mainly concern
the assessment of immigrants’ suitability for the Austrian labour market, but also
their ability to adapt to the norms applicable in society. States using this model repre-
sent the doctrine of limiting immigration, particularly from regions that differ signif-
icantly in terms of cultural and social norms. At the same time, they reserve the right
to deport immigrants who fail to fulfil their commitments. Such a model is in fact in-
tended to contribute to the assimilation of the newcomers.”

It should be noted that, with the exception of the first years of the Gastarbe-
itersystem, a noticeable feature has been the consistent effort to limit the influx of
immigrants. At the same time, some changes in the perception of the migratory
phenomenon can be observed. The notion of immigration evolved towards integra-
tion and the ‘foreigners package’ towards an integration package. With the accept-
ance of immigration as a permanent phenomenon, more emphasis has been put on
the need to integrate foreigners. Austrian legislation assumed a more coordinated
and comprehensive nature. On the other hand, with reference to one of the ques-
tions posed in the introduction, it should be noted that in the last few years some
assimilationist pressures could also be observed. The former ‘integration offer’ has
been replaced by an ‘integration obligation; and the law has instead become a tool for
increased surveillance of migrants. The distinction between integration and assim-
ilation has become blurred. In the time of the so-called migration crisis in Europe,
the Austrian authorities increasingly emphasise the enforced nature of integration,
the need for greater control over immigration processes and the introduction of ele-
ments of forced solutions (e.g. in deportation procedures) and greater restrictions for
non-compliance with the law.

The changing attitude towards the influx of immigrants has resulted in an evolu-
tion towards an increasingly closed state. This can be illustrated by Austria’s activities
within the European Union. At the beginning of the migration crisis, the Austrian
authorities were optimistic about the EU’s plans for the forced solidarity-based relo-
cation of migrants, while criticising the states that opposed these proposals. As the
crisis escalated, Austria’s position evolved. Finally it joined the so-called reluctant co-
alition. This attitude was clearly shown when it abandoned the EU forced relocation
programme during Austria’s presidency of the EU Council in the second half of 2018.
The efforts made by the Austrian government in this direction were a confirmation
of its scepticism about the possibility of resolving the crisis in the European forum.

The most important determinants of the legal reform in the field of migration
policy include the economic situation, the failure of assumptions about the tempo-

23 P. Kaczmarczyk, M. Okdlski (eds.), Polityka migracyjna jako instrument promocji zatrudnienia
i ograniczania bezrobocia, Warsaw 2008, p. 16.
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rary nature of the migration phenomenon, the further influx of foreigners and related
demographic changes, but also the radicalisation of the Austrian political scene. In
recent years, however, the migration crisis in Europe and the disputes surrounding
the EU’s migrant relocation programme have remained the main determining fac-
tors. The Austrian government has called for a fight against illegal immigration and
the smuggling of people to Europe, guaranteeing the safety of EU citizens and in-
creasing support for countries at the external borders.

What remains characteristic for the legal solutions in Austria is the correlation
between the asylum policy and actions towards economic migrants. This mostly re-
sults from the broad connotations of the term ‘immigrant. In the simplest terms, it
can refer to groups other than recognised national minorities. In Austria, the term
‘population with a migrant background’ (Bevilkerung mit Migrationshintergrund) is
also used in this context. It refers to persons whose parents were born outside of Aus-
tria; therefore it is a very broad concept. It applies to economic migrants but also
to refugees and asylum seekers. It should also be mentioned that the separation be-
tween the terms ‘asylum seeker’ and ‘refugee’ is hardly used in Austria. The former
term is rather used in the context of ‘asylum seekers’ (Asylwerberinnen / Asylwerber)
meaning persons seeking admission and protection from persecution whose asylum
procedure has not yet been completed. Once the procedure has been successfully
completed, they are recognised as refugees (anerkannter Fliichtling, or the explicit
term Asylberechtigter is used). Thus the other term refers to the legal status the indi-
vidual has obtained.”

Referring to the hypothesis and research questions posed, it seems reasonable
to state that the legal regulations in the field of migration policy in Austria were for
a long time the result of passive adaptation to changing conditions. If any purposeful-
ness of actions could be taken into account, it was only the restriction on the influx
of new immigrants. However, the effects in particular periods were far from expec-
tations. The lack of clearly defined objectives for migration policy and the failure to
take any action with respect to integration resulted from the denial of immigration
as a permanent phenomenon. A change of attitude was visible only at the turn of the
21st century. This process was initiated by a large-scale legal reform. On the grounds
of the analysis of Austria’s contemporary migration policy, it may be concluded that
the authorities are now choosing an attitude of active participants rather than passive
observers.

24 Suchan interpretation is consistent with § 2(14) of the Asylum Act. Comp. Bundesgesetz iiber die
Gewihrung von Asyl (Asylgesetz 2005), BGBL. I No. 100/2005.

25  Migration und Integration. Zahlen, Daten, Indikatoren 2018, Vienna 2018, pp. 116-117; Osterre-
ichischer Integrationsfonds / Fliichtlingshochkommissariat der Vereinten Nationen, Fliichtlinge
und Integration. Begriffe einfach erklért, Vienna 2016, p. 22.
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Abstract: This article presents the results of a study on the effectiveness of carrying out community
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purposes) and social work (where a fine can be converted into such work if the obligated person cannot
pay it) by perpetrators of criminal acts related to the smuggling of goods. For the purposes of the current
study, punishments consisting of work were defined as effective when they remained unchanged and
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Introduction

The border between two countries is not only a division of space in the adminis-
trative sense, but also an area where two regions, often with different legal, tax, social,
and economic conditions, are joined. These differences are frequently so significant
as to become a motivating factor for some criminal acts or punishable offences which
do not occur in other regions of these countries, such as smuggling (of goods or
people) or illegal border crossings. In Europe, this phenomenon mostly takes place
around the external borders of the EU. In Poland, this means the borders with Russia,
Belarus, and Ukraine.

Due to the above conditions, increased attention is being devoted in the litera-
ture to crimes involving national borders. Since the existence of a state border causes
the occurrence of various negative phenomena, so this issue has also been addressed
by criminology: primarily border criminology or criminology of mobility.” However,
the border is also where petty smuggling of goods traditionally takes place. It chiefly
involves goods whose price significantly differs between the two sides of the border;
this makes such acts financially attractive. Thus far, the phenomenon of smuggling
has been frequently discussed in the literature (e.g. its determinants, development,
and consequences). However, the issue of the effectiveness of penalties against the
perpetrators of criminal acts or petty offences related to the smuggling of goods has
not yet been studied. Of particular interest is the question of whether differences exist
between the perpetrators of these criminal acts or petty offences and those of other
punishable acts. Additionally, if they exist, what are the determinants of these differ-
ences? The current article examines the outcomes of cases where the perpetrators of
criminal acts or petty offences were sentenced to community service or social work
(hereafter referred to by the abbreviation CSSW) in place of an unpaid fine.

2 M. Bosworth, Border Criminology and the Changing Nature of Penal Power, (in:) A. Liebling,
S. Maruna, L. McAra (eds.), The Oxford Handbook of Criminology, Oxford 2017, pp. 373-390;
S. Pickering, M. Bosworth, K. Franko, The Criminology of Mobility, (in:) S. Pickering, J. Ham
(eds.), The Routledge Handbook on Crime and International Migration, Abingdon 2015, pp. 382—
390; J.A. Brandariz, Criminalization or Instrumentalism? New Trends in the Field of Border
Criminology, “Theoretical Criminology’ 2022, vol. 26, no. 2, p. 285 (05.01.2023); V. Barker, Penal
Power at the Border: Realigning State and Nation, “Theoretical Criminology’ 2017, vol. 21, no. 4,
pp. 441-457, https://doi.org/10.1177/1362480617724827 (05.01.2023); M. Bosworth, K. Franko,
S. Pickering, Punishment, Globalization and Migration Control: ‘Get Them the Hell Out of Here,
‘Punishment & Society’ 2018, vol. 20, no. 1, pp. 34-53, https://doi.org/10.1177/1462474517738984
(05.01.2023).
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1. The legal and theoretical framework on smuggling petty crimes

For the purposes of the current article, Pitt’s definition of smuggling as occur-
ring when ‘traded goods are misweighted, misgraded, misinvoiced or not invoiced
at all with or without the cooperation of customs authorities’ was adopted.’ Refer-
ring to Polish legal regulations, this is covered mainly by Chapter 7 of the Penal and
Fiscal Code, which concerns criminal acts and petty offences against customs obli-
gations and rules of foreign trade and services (particularly Articles 86 and 91).* As
smuggling is not always detected, the current article also took into account crim-
inal acts and offences related to the illegal transfer of, dealing in, and improper
marking of excise goods and falsifying excise stamps (Articles 63, 65, 66, and 67,
contained in Chapter 6 of the Penal and Fiscal Code).” These are punishable of-
fences related to the selling of goods which were illegally brought into Poland or
which were brought legally but entered economic traffic illegally (without an ap-
propriate excise stamp).®

The causes and consequences of goods smuggling are complex and not always
clear. Smuggling impacts the national revenue from tariffs and taxes. However,
this does not imply that it must have negative consequences. In the context of so-
cietal wellbeing, smuggling was initially considered to be beneficial, as it allowed
for the price of some goods on the market to be lowered.” Thus it made them more
widely available. Later, it was noticed that smuggling leads to numerous negative
social consequences since it coexists with legal trade in the form of unfair com-
petition.® This belief changed as a result of Pitt’s studies, who concluded that the
social consequences of smuggling are ambiguous and have both positive and neg-
ative aspects.’

3 M.M. Pitt, Smuggling and Price Disparity, Journal of International Economics’ 1981, vol. 11,
no. 4, pp. 447-458, https://doi.org/10.1016/0022-1996(81)90026-X (20.07.2022).

4 Act of 10 September 1999 on the Penal and Fiscal Code (consolidated text, Journal of Laws 2022,
Item 859 as amended).

5 See also L. Valentowd, B. Mazur, Odpowiedzialno$¢ z tytulu wykroczen i przestgpstw celnych,
‘Kultura Bezpieczenstwa. Nauka-Praktyka-Refleksje’ 2014, no. 15, pp. 281-283.

6 This is also commonly referred to as smuggling: K. Piech, Przemyt jako czynnos¢ faktyczna,
(in:) E. W. Plywaczewski, E. Kowalewska-Borys, Nielegalne wprowadzenie towaréw akcyzowych
na obszar Unii Europejskiej, Warsaw 2015, p. 97.

7 A. Buehn, M. R. Farzanegan, Smuggling Around the World: Evidence from a Structural Equation
Model, Applied Economics’ 2012, vol. 44, no. 23, p. 3049, https://doi.org/10.1080/00036846.2011.
570715 (05.01.2023).

8 I. N. Bhagwati, B. Hansen, A Theoretical Analysis of Smuggling, “The Quarterly Journal of Eco-
nomics’ 1973, vol. 87, pp. 172-187.

9 M.M. Pitt, Smuggling..., op. cit.
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Existing studies show that factors which increase the scale of smuggling include
high tariffs and more extensive trade limitations,'® high corruption levels," and the
country’s general level of development, as smuggling occurs on a greater scale in de-
veloping countries.”” On the other hand, the scale of smuggling is limited by more
effective law enforcement and the related effective functioning of institutions respon-
sible for detecting smuggling."”” From the national perspective, smuggling and the
related introduction of smuggled goods into the economic traffic is a negative phe-
nomenon, as it decreases national revenue and thus limits the country’s ability to fi-

nance its needs. Thus governments undertake various efforts to limit smuggling."*

2. Community service as a penalty for criminal acts

or petty offences related to smuggling

Studies have shown that smuggling cases most often concern criminal acts or
petty offences provided for in Article 63 (illegal import of excise goods, including
both import of goods as well as their transfer within the country),”” Article 65 (deal-

ing in excise goods),'® Article 86 (customs smuggling),"” and Article 91 (dealing in

10  R.T. Wacziarg, K. H. Welch, Trade Liberalization and Growth: New Evidence, “The World
Bank Economic Review’ 2008, vol. 22, no. 2, pp. 187-231, https://doi.org/10.1093/wber/Ihn007
(05.01.2023).

11 D. Kaufmann, A. Kraay, M. Mastruzzi, Governance Matters IV: Governance Indicators for 1996-
2004, World Bank Policy Research Working Paper Series no. 3630, 2005, https://ssrn.com/ab-
stract=718081 (05.01.2023); A. Buehn, M. R. Farzanegan, Smuggling..., op. cit., p. 3053.

12 A.Buehn, M. R. Farzanegan, Smuggling..., op. cit., p. 3058.

13 A. Buehn, M. R. Farzanegan, Smuggling..., op. cit., p. 3052; E. Gwardzinska, Efektywno$¢ pol-
skiej Stuzby Celnej a zwalczanie przemytu celnego towardéw naruszajacych prawa wilasnosci
przemystowej, (in:) E.W. Plywaczewski, E. Kowalewska-Borys, Nielegalne..., op. cit., p. 109 and
note; W. Czyzowicz, Polityczno-prawne podstawy oraz struktury instytucjonalno-organizacyjne
i mechanizmy zwalczania przemytu w Unii Europejskiej, (in:) E.W. Ptywaczewski, E. Kowalews-
ka-Borys, Nielegalne..., op. cit., p. 27 and note.

14 D.Cwikowski, Prawnokarne konsekwencje przemytu — wybrane zagadnienia, (in:) E.W. Plywacze-
wski, E. Kowalewska-Borys, Nielegalne..., op. cit., p. 198 and note; D. Cwikowski, Wplyw gosp-
odarki nieoficjalnej na bezpieczenstwo ekonomiczne panstwa, Szczytno 2014, p. 123 and note.

15 L. Wilk, J. Zagrodnik, Kodeks karny skarbowy: Komentarz, Warsaw 2021, p. 358; G. Skowronek,
Kodeks karny skarbowy: Komentarz, Warsaw 2020, p. 190.

16  Seealso I. Zgolinski, Kodeks karny skarbowy: Komentarz, Warsaw 2021, p. 540 and note; L. Wilk,
J. Zagrodnik, Kodeks karny skarbowy..., op. cit., p. 365 and note; G. Skowronek, Kodeks karny
skarbowy..., op. cit., p. 197 and note.

17 See also T. Oczkowski, Commentary to Article 86, (in:) I. Zgolinski, Kodeks karny skarbowy...,
op. cit., pp. 675-676; L. Wilk, J. Zagrodnik, Kodeks karny skarbowy..., op. cit., p. 478 and note;
G. Skowronek, Kodeks karny skarbowy..., op. cit., p. 289 and note.
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goods subject to customs)'® of the Penal and Fiscal Code. Together, these four articles
covered 53 out of the 65 cases studied related to smuggling (81.5%).

When analysing these criminal acts in the context of their corresponding pen-
alties, it can be seen that fines are the dominant form of punishment (perpetrators
of each of the above criminal acts or petty offences can be sentenced to a fine). Im-
prisonment (often together with a fine) is also possible in the case of criminal acts.
However, non-custodial penalties are not possible in the case of the punishable acts
enumerated above. If the court ruling involves a fine, in accordance with Article 45,
Paragraph 1 of the Executive Penal Code, it is possible for it to be commuted to so-
cial work. In this case, a rule applies stating that 10 day-fine units correspond to one
month of social work”. The fine can be converted into social work if it is not more
than 120 day-fines. The manner in which such a ruling was enforced differed little
from the enforcement of cases in which a sentence of community service was im-
posed.” Acts related to organizing and controlling the carrying out of CSSW are per-
formed by court-appointed probation officers, as per Article 55, Paragraph 2 and
Article 45, Paragraphs 1 and 2 of the Executive Penal Code.”” The probation officer’s
scope of responsibility in such cases is set out chiefly in Articles 53 to 66 of the Exec-
utive Penal Code and the executive acts.*

The way in which the CSSW ends depends on a number of factors. They can be
divided into two basic groups: those within the responsibility of the organs of execu-
tive proceedings (mainly the probation officer) and those within the responsibility of
the perpetrator of a criminal act. The first group includes the probation officer’s work

18  See also T. Oczkowski, Commentary..., op. cit., p. 687 and note; L. Wilk, J. Zagrodnik, Kodeks
karny skarbowy..., op. cit., p. 488 and note; G. Skowronek, Kodeks karny skarbowy..., op. cit.,
p- 304 and note.

19  In Poland, a fine is often imposed according to daily rates. It can be imposed between 10 and 540
daily rates. The court also sets the value of one rate at between 10 and 2,000 PLN. Sometimes, if it
follows from the law, the fine is imposed by amount.

20  J. Zagorski, Orzekanie i wykonywanie kary ograniczenia wolnoéci oraz pracy spoleczne uzytec-
znej w Polsce w $wietle analizy przepisow i wynikow badan, Warsaw 2003, p. 98 and note.

21 Actof 6 June 1997 on the Executive Penal Code (consolidated text, Journal of Laws 2021, Item 53
as amended).

22 Regulation of the Minister of Justice of 13 June 2016 on the mode and procedure of carrying
out acts by court-appointed probation officers in executive penal cases (Journal of Laws, Item
969), §$ 24-32. More on the custodians responsibilities in K. Stasiak Kontrolno-organizacyjna
funkcja kuratora w wykonywaniu kary ograniczenia wolnoéci i prac spolecznie uzytecznych,
(in:) K. Stasiak (ed.), Zarys metodyki pracy kuratora sadowego, Warsaw 2018, p. 441 and note;
K. Stasiak, Kurator sagdowy organem postgpowania wykonawczego, (in:) K. Stasiak, Kuratela
sadowa w Polsce. Analiza systemu. Ksigga pamiagtkowa dedykowana doktorowi Tadeuszowi Je-
dynakowi, Torun 2018, p. 141 and note; K. Stasiak, Ustawa o kuratorach sadowych: Komentarz,
Warsaw 2021, pp. 121-142; R. Gigtkowski, Rola sadowego kuratora zawodowego i zaktadu pracy
w wykonywaniu kary ograniczenia wolnosci, ‘Gdanskie Studia Prawnicze’ 2017, vol. 38, pp. 69—
78.
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conditions, their professional competence and engagement, the opportunities availa-
ble to them in the community (access to various institutions),” as well as the quality
of legal regulations which determine how they should carry out specific acts.** Cur-
rently, due to the increasing number of foreigners in Poland, the probation officers’
cross-cultural competence has an increasing impact on their effectiveness in carry-
ing out punishments.” On the other hand, the second group of factors influencing
the conclusion of the carrying out of CSSW includes the perpetrator of a criminal
act’s motivation, their personality (criminals and antisocial individuals score high on
neuroticism, extraversion, and psychoticism),* and the intensity of conditions which
impede the carrying out of the sentence, e.g. strongly dysfunctional environmental
influence.

3. Methodology

The results of the study presented here concerned the effectiveness of CSSW. For
the purposes of the current study, CSSW were defined as ‘effective’ when they re-
mained unchanged. This means that CSSW were considered to be carried out effec-
tively when the convicted (punished) individual carried out community service for
a number of hours specified by the court, when the number of hours was lower but
the perpetrator of a criminal act was conditionally released from serving the rest of
the sentence (Article 83 of the Penal Code),” or when, on the basis of Article 64 of
the Executive Penal Code, the punishment was considered as served due to having
met its goals. Social work in place of an unpaid fine was considered as carried out

23 R. Opora, Efektywno$¢ oddzialywan resocjalizacyjnych, Warsaw 2015, p. 138 and note; T. Jedy-
nak, Efektywno$¢ kuratorskiej stuzby sadowej w Polsce a standardy dotyczace sankcji i srodkow
alternatywnych, (in:) Polski system probacji, stan i kierunki rozwoju w kontekscie standardéw eu-
ropejskich, Warsaw 2010, pp. 445-448.

24 K. Stasiak, Czy potrzebna jest nam reforma kurateli sadowe;j? ‘Gdanskie Studia Prawnicze’ 2020,
vol. 47, no. 3, pp. 110-111, https://doi.org/10.26881/gsp.2020.3.07 (20.07.2022).

25  A. Babicka-Wirkus, L. Wirkus, Nowe wyzwania Kuratorskiej Stuzby Sadowej. Przygotowanie
kulturowe kuratoréw sadowych do pracy z obcokrajowcami, ‘Gdanskie Studia Prawnicze’ 2020,
no. 3(47), pp. 154-161, https://doi.org/10.26881/gsp.2020.3.09 (20.07.2022). Statistics do not col-
lect data on the number of foreigners dealt with by probation officers. However, foreigners make
up an increasing percentage of those serving prison sentences (in 2016 there were 609 foreign-
ers in prisons on average, while in 2021 there are already 1440), so it should also be considered
that in the case of probation officers, the number of cases in which they deal with foreigners has
increased; Ministerstwo Sprawiedliwosci Centralny Zarzad Stuzby Wigziennej Roczna Infor-
macja Statystyczna (for 2016 and for 2021), p. 35, https://www.sw.gov.pl/strona/statystyka-roczna
(27.12.2022).

26 D. Cervone, L.A. Pervin, Personality: Theory and Research, New York 2008, 10* Edition. Pol-
ish Edition: Osobowo$¢. Teoria i badania, trans. by B. Majczyna, M. Majczyna, K. Sikora,
K. Krzyzewski, Krakéw 2011, p. 307.

27  Actof 6 June 1997 on the Penal Code (consolidated text, Journal of Laws 2022, Item 1138).
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effectively when the perpetrator of a criminal act carried out community service for
a number of hours specified by the court or when they were released due to having
paid the fine.

The study involved analysing probation officers’ case files on executive proceed-
ings. To this end, a questionnaire was designed which was filled out separately for
each case. Prior to data collection, consent was obtained from the president of each
law court included in the study. Access to files of 100 cases of CSSW was requested
(although not every court granted access to this many case files). The study also in-
cluded courts whose jurisdictions covered large border crossings with Belarus (Bruz-
gi-Kuznica (district court in Sokétka) and Bierastavica-Bobrowniki (district court in
Bialystok)) and with Ukraine (Korczowa-Krakowiec (district court in Jarostaw) and
Medyka (district court in Przemysl)).*

The study comprised a total of 1,068 cases in 14 district courts in Poland. This
included 707 community service and 361 social work sentences issued in place of un-
paid fines. For all cases, executive proceedings were concluded in 2018. According to
statistical data, proceedings of a total of 171,980 cases of this type were concluded in
Poland in 2018.% Thus the current study comprised 0.62% of these cases. Such a large
sample allowed for drawing generalized conclusions. After data collection, statistical
analysis was carried out using the IBM SPSS Statistics 25.0 software.

4. Research and results

During the analysis of the collected data, it was examined whether a relationship
exists between the type of criminal act or petty offence and the conclusion of a case.
For the purposes of the analysis, criminal acts and petty offences which occurred
at least 20 times in the data were distinguished as separate types. Cases below that
frequency were grouped in the ‘Other’ category. Detailed results of the analysis are
shown in Table 1.

28  Regulation of the Minister of Justice of 28 December 2018 on the establishment of seats and juris-
dictions of appellate courts, district courts, and regional courts (consolidated text, Journal of Laws
2021, Item 1269 as amended).

29  Statistical data from the MS-S-40r (2018) form, 27.05.2021.
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Table 1. Number of cases concluded due to the carrying out of a non-custodial penalty

or community service in place of an unpaid fine.
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Against life and health 26 19 73.1
Against safety in traffic 122 85 69.7
Against the institution of family and guardianship 85 47 55.3
Against the activities of state institutions 60 39 65.0
Against the administration of justice 24 17 70.8
Against property 162 75 46.3
Against public order (petty offence) 79 54 68.4
Against state institutions (petty offence) 25 17 68.0
Against property (petty offence) 144 92 63.9
Against public morals (petty offence) 28 13 46.4
Against the Act on Combating Alcoholism 28 20 71.4
Against the Act on Combating Drug Addiction 38 28 73.7
Smuggling and related activities (Penal and Fiscal Code) 65 61 93.8
Other 182 128 70.3
Total 1068 695 65.1

Based on the results presented above, it can be concluded that there exists a rela-
tionship between the type of criminal act or petty offence and the conclusion of car-
rying out CSSW. In this sense, the highest effectiveness is achieved for carrying out
punishments for smuggling of goods, at 93%. On the other hand, the lowest effective-
ness is achieved for punishments for criminal acts against property (Articles 278-295

of the Penal Code) and for petty offences against public morals (Articles 140-142 of
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the Code of Petty Offences).” In both cases, effectiveness did not significantly exceed
46%, with a mean of around 65% for all criminal acts and petty offences. Moreover,
non-custodial penalties for criminal acts against the institution of family and guard-
ianship (Articles 206-211a of the Penal Code) also achieved lower effectiveness, at
slightly above 55%.

It must be admitted that it is somewhat surprising to see such a high efficiency
of carrying out of the analysed penalties for smuggling offences. Accordingly, the re-
search hypothesis that this may be related to the treatment of smuggling goods as
a form of work (occupation: smuggler) was verified. To this end, it was examined how
many individuals were involved in more than one case of this type. Seven individuals
fulfilled this criterion; out of those, one individual was sentenced six times, serving
the sentence each time. Considering the fact that the current study only involved cases
which concluded in 2018, this result is impressive. It allowed for the positive verifi-
cation of the hypothesis formulated above and the conclusion that many individual
perpetrators of criminal acts or petty offences related to smuggling treat it as a source
of income. They consider the detection of smuggling as a kind of occupational risk. If
they become punished in court (typically with a fine), they ask for it to be commuted
to social work, which they reliably carry out. However, this does not change their at-
titude towards smuggling. The above-mentioned six-time offender was revealed to be
a single mother raising two children, who was not officially employed.

It was also decided to analyse whether sex is related to the type of criminal act or
petty offence committed. As the current article concerns criminal acts and petty of-
fences related to smuggling, results in this category were compared to the mean result
for all cases included in the study. The results are presented in Table 2.

Table 2. Sex distribution in the cases examined in the current study.

Men Women Total
Type of case
Number % Number %
Total 908 85.0 160 15.0 1068
Smuggling and related activities
(Penal and Fiscal Code) 35 538 30 462 &

The presented data shows that women comprised 46.2% of perpetrators of crimi-
nal acts or petty offences related to smuggling. This result is very surprising, as for this
type of punishable act, women were the perpetrators three times as often as the mean
for all criminal acts and petty offences (15%). When attempting to explain these re-
sults, it is worth noting that in the cases included in the current study, the criminal

30  Actof 20 May 1971 on the Code of Petty Offences (consolidated text, Journal of Laws 2021, Item
2008 as amended).
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acts and petty offences involved small items (most frequently cigarettes and alcohol).
Thus committing them did not require significant physical strength. It could also be
the case that women are more ‘reliable’ as smugglers, and so they more frequently
engage in this type of ‘work’ In addition, they often treat the income they receive in
this way as a supplement to the household budget. It seems that the fact that pun-
ishable acts related to smuggling are generally not harshly judged in public opinion
could also be a factor. A 2011 study by the Centre for Public Opinion Research (Cen-
trum Badania Opinii Spolecznej, CBOS) showed that although 90% of the respond-
ents considered smuggling to be unfair, only 66% agreed that smugglers should be
punished. Moreover, in cases of smuggling of goods for one’s own use, the percentage
of respondents agreeing that smugglers should be punished fell to 30%. This means
that 70% of the respondents accepted such activities while simultaneously recogniz-
ing that it is unfair (47%).*!

Considering that social work can be commuted by paying a fine, how many cases
ended this way was also examined. Out of a total of 361 cases in which fines were
commuted to social work, in 64 (17.7%) the perpetrators decided to pay the fine. In
cases related to smuggling, only 6.2% of the perpetrators (4 cases out of 65) decided
to pay the fine. Thus, in this instance, community service was the dominant means of
concluding cases.

Since the study covered two regions of Poland, the north-eastern and the
south-eastern, it was therefore also analysed whether there were differences between
them in terms of adjudicated penalties for smuggling goods. It turned out that there
were no significant differences in this regard. In both regions, the courts mainly adju-
dicate fines for smuggling small goods; this is the case even when the court rules on
the same person more than once. It can be assumed that this has to do with the belief
that this kind of criminal act is not considered very harmful to society, which can be
evidenced by the aforementioned survey research conducted by CBOS.

Conclusions

The study presented here analysed the conclusions of CSSW. Community service
can be sentenced in two forms: as community service or as a deduction of wages. The
latter occurred in only 29 out of 707 cases of community service included in the cur-
rent study (4.1%). Thus community service was the dominant form of punishment.

Compared to other punishments (imprisonment or fines), the cases included in
the current study differed in terms of how they were carried out, as they generally
require more activity and regularity (attending the indicated workplace to carry out

31  Centrum Badania Opinii Spotecznej, Komunikat z badan: Opinie o przemycie, podrébkach
i pracy celnikéw, Warsaw 2011, https://www.cbos.pl/SPISKOM.POL/2011/K_136_11.PDE p. 6
(20.07.2022).
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community service). The literature points to the educational benefits of community
service (education through work).*”> However, these benefits are not always achieved,
as they are highly dependent on the means of carrying out this punishment. More-
over, studies show that it fares worse than other non-custodial penalties in terms of
repeat offending.”

The current study concluded that punishable acts involving smuggling are per-
petrated equally frequently by women and men. They differ in this respect from other
types of criminal act or petty offence, which are generally more frequently perpe-
trated by men. This issue requires further study to more accurately examine its de-
terminants. The current study also shows that many of the perpetrators sentenced for
punishable acts involving smuggling treat it as regular work. This should encourage
lawmakers to introduce appropriate changes in order to limit smuggling. In particu-
lar, they could involve the opportunity to commute fines to social work (so as to make
paying the fines more attractive). It would also be pertinent to examine the causes of
punishable acts involving smuggling; undoubtedly, they are significantly influenced
by material concerns. Thus to limit this phenomenon, social support, for example in
finding employment, should be expanded for people living in border zones.
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introduced in a country and the shape of the system of tax preferences. This study aims to examine the
conditions of income taxation of individuals in the countries studied (Poland, Belarus, Ukraine, and
Vietnam). The shape of the tax system has been or could be a premise for the migration of individuals
from Poland to other countries, as well as from the countries studied to Poland. The reason for choosing
these countries for the analysis of this phenomenon was the well-established scholarly cooperation of
the Polish authors with authors representing public universities in Vietnam, Ukraine, and Belarus, as
well as the available statistical data confirming the fact that residents of these countries account for the
largest number of permanent and temporary residence permits given in Poland. It was considered that
a comparison of legal solutions to the income taxation of taxpayers in the indicated countries, given the
significant level of migration to Poland, can lead to exciting conclusions due to the differences in their
legal systems, economic development, and tax systems.

Keywords: economic migration, income tax, taxation, tax competition, tax system

Introduction

Migration is one of the significant global problems in the contemporary world
due to its multidimensional and transnational nature." Accordingly, tax migration is
a variant of economic migration, which is considered in the context of tax competi-
tion.” The migration of individuals with regard to the taxation of their income is the
subject of the considerations undertaken in this study. The survey covered the migra-
tion of individuals for economic reasons (in Belarus, Ukraine, Poland, and Vietnam).
This study aims to examine the conditions of taxation in the countries studied and
then indicate whether the shape of the tax system was or could have been one of the
reasons for the migration of individuals from Poland to other countries and from the
countries studied to Poland. The reason for choosing these countries and for taking
up the subject of economic migration is primarily due to the authors’ long-stand-
ing and well-established scientific contacts between Poland and public universities in
Ukraine, Belarus, and Vietnam. The choice of countries was determined by available
statistical data on foreigners coming to Poland. Residents of Ukraine, Belarus, and
Vietnam account for the most significant number of people who have received per-
manent and temporary residence permits in Poland.’

It was considered that the comparison of legal solutions within the scope of in-
come taxation of taxpayers in the indicated countries, due to a significant level of mi-
gration from these countries to Poland, may lead to interesting conclusions. This may
result from the differences in their legal systems (in the case of Vietnam), economic
development, and tax systems, especially comparing Poland with other countries. The

1 ].D. Sachs, Towards Systemic Regulation of International Migration, ‘National Economy’ 2016,
vol. 6, no. 286, pp. 147-154.

2 L. Michalczyk, Ekonomiczne i spoteczne aspekty konkurencji podatkowej w Unii Europejskiej,
Ruch Prawniczy, Ekonomiczny i Socjologiczny, vol. 1, Poznan 1976-2014.

3 Rocznik Demograficzny, GUS 2021, https://stat.gov.pl/obszary-tematyczne/roczniki-staty-
styczne/roczniki-statystyczne/rocznik-demograficzny-2021,3,15.html (05.03.2022).
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authors used the formal-dogmatic method, the comparative-legal method, and statis-
tical data analysis to show the scale of the migration phenomenon. However, it should
be stipulated that, following the authors’ intention, the article has the nature of an over-
view, capturing the studied problem from a ‘bird’s-eye view, and its purpose is not a de-
tailed comparative legal analysis of the laws regulating the taxation of personal income
in the various countries studied, but only an examination of whether ‘the shape of in-
come tax and its stability’ may have had an impact on so-called tax migration consid-
ered in a broader context — economic migration*, tax competition, and the problem of
international tax law® - as well as modern economies and globalization processes.®

1. On migration and its causes in general

Migration, understood as the movement of people for permanent relocation, is
essential for shaping monetary policy, international relations, and global economic
growth. It is a phenomenon resulting from human nature and has been known for
a long time in the development of civilization.” Migration is not limited to one coun-
try but concerns all countries in Europe and the world,® being one of the most critical
global problems and a challenge on an international scale.’

4 For more extensive discussion of economic migration, see M. Szypniewski, Ochrona interesu
pracownika delegowanego w ramach $wiadczenia ustug w Unii Europejskiej, Wolters Kluwer,
Warszawa 2019; R. Orlowska, Uwarunkowania i skutki rozwoju migracji ekonomicznych w Unii
Europejskiej w $wietle wybranych teorii migracji migdzynarodowych, Wydawnictwo Uniw-
ersytetu Gdanskiego, Gdansk 2013; A.I. Dontsov, O.Y. Zotova, Reasons for Migration Decision
Making and Migrants Security Notions, ‘Procedia — Social and Behavioral Sciences’ 2013, vol. 86,
pp. 76-81.

5 D. Maczynski, Miedzynarodowe prawo podatkowe, Wolters Kluwer, Warszawa 2015; R. Lipniew-
icz, Jurysdykcja podatkowa w cyberprzestrzeni, Wolters Kluwer, Warszawa 2018; H. Litwinczuk,
Migdzynarodowe prawo podatkowe, Wolters Kluwer, Warszawa 2020.

6 Cf. H. Kleven, Taxation and Migration: Evidence and Policy Implications, ‘Journal of Economic
Perspectives’ 2020, vol. 34, no. 2, pp. 119-142; A. Razin, E. Sadaka, Tax Competition and Migra-
tion: The Race-to-the-Bottom Hypothesis Revisited, ‘CESifo Economic Studies’ 2012, vol. 58, no.
1, pp. 164-180; R. Moussawi, K. Shen and R. Velthuis, ETF Heartbeat Trades, Tax Efficiencies, and
Clienteles: The Role of Taxes in the Flow Migration from Active Mutual Funds to ETFs, ‘SSRN’
2022, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3744519 (02.12.2022); G.H. Hanson,
The Economic Consequences of the International Migration of Labor, ‘Annual Review of Eco-
nomics’ 2009, vol. 1, no. 1, California, USA, pp. 79-208; E. Tuora-Schwierskott, Migration and
Migration Policies: European Union Law against the Background of Selected National Experi-
ences, Regensburg 2016.

7 P. Gieorgica, Polskie migracje w $wietle proceséw globalnych, Presscom, Wroclaw, 2018, p. 18.

8 Cf. A. Gorny, P. Kaczmarczyk, Uwarunkowania i mechanizmy migracji zarobkowych w $wietle
wybranych koncepcji teoretycznych, Seria: Prace Migracyjne, nr 49, Instytut Studiéw Spotec-
znych, Uniwersytet Warszawski, Warszawa, 2003, pp. 2-83.

9 P. Kory$, M. Okdlski, Czas globalnych migracji. Mobilno§¢ migdzynarodowa w perspektywie glo-
balizacji, Seria: Prace Migracyjne, nr 55, Instytut Studiéw Spolecznych, Uniwersytet Warszawski,
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Migration is also a basis for economic, social, and psychological develop-
ment.'’ Barriers imposed by individual sovereign states preclude international mi-
gration. Globalization processes are conducive to the release of obstacles to the
movement of goods and services and the free movement of people,"! which is the
rule within the EU. Citizens of different countries decide to change their place of
residence because of the economic and political conditions in their country of ori-
gin or in search of a better life.'? People choose countries that offer better economic
opportunities while giving a higher return (in financial benefits) to migrants. Ex-
pected earnings in the destination country are higher than those in the land of res-
idence.” In the past, the directions of these movements varied, but now countries
such as Poland and the Czech Republic are becoming destination countries for mi-
grants from the East Asia.

Migration processes are present in many countries. It is worth looking at fig-
ures that illustrate the differences between emigration and immigration in the form
of so-called net migration. Figures 1 to 3 below show the differences concerning net
migration for European countries. An illustration is presented for these three figures
for the example countries that will be further considered in this paper. Figure 1 shows
the evolution of net migration in Europe by country in 2021. The information in this
figure shows that in 2021 Russia had the highest net migration figures in Europe, at
320,617 people, while Turkey had the lowest, with a negative net migration figure of
69,729. Other countries, such as Germany and Spain, also stood out in this respect.
In contrast, in other countries, such as Poland, Latvia, Lithuania, and Greece, the bal-
ance between emigration and immigration was negative. This means that in these
countries, more people were leaving than arriving.

Warszawa, 2004, pp. 2-29.

10 J. Valsiner, We Are All Migrants, ‘Comparative Migration Studies’ 2022, vol. 10, no. 2, https://doi.
0rg/10.1186/540878-021-00276-8 (13.02.2022).

11 AR Zolberg, International Migrations in Political Perspective, ‘International Migration Review’
1981, vol. 15, no. 1_(suppl.), pp. 3-27, doi:10.1177/019791838101501s03 (04.03.2022).

12 E. Tendayi Achiume, Reimagining International Law for Global Migration: Migration as Decol-
onization? ‘AJIL Unbound’ 2017, vol. 111, pp. 142-146, https://www.jstor.org/stable/27003718
(14.03.2022).

13 A. Bradford, Sharing the Risks and Rewards of Economic Migration, “The University of Chicago
Law Review’ 2013, vol. 80, no. 1, pp. 29-57, http://www.jstor.org/stable/41825868 (14.03.2022).
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Figure 1. Net migration in Europe by country in 2021
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Figure 2. International migration in Poland 2004—2021 (in 1,000s)
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Source: Central Statistical Office of Poland, Population. Size and structure and vital statistics in Po-
land by territorial division in 2021. As of 31 December, tab. I, 2022. Based on Statista.
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Figure 2 shows the relationship between emigration and immigration levels in
Poland. The information shows that between 2004 and 2015, the level of emigration
decreased, and then from 2015 started to increase. The main directions of permanent
emigration are Germany and the United Kingdom. The level of immigration has also
been increasing since 2015. The number of economic immigrants is growing, espe-
cially Ukrainian citizens interested in temporary employment. The analysis of migra-
tion trends indicates that Poland is transforming from a typical emigration country
into an emigration and immigration country. In contrast, Figure 3 illustrates similar
figures for Belarus only.

Figure 3. International migration in Belarus 2004-2019 (in 1,000s)

300,00
250,00 w
200,00
150,00
100,00

50,00
0,00

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

e Emigration e Immigration == Net migration

Source: National Statistical of Committee of the Republic of Belarus, Total migration results 2021.
Based on Statista.

Analyzing the information in Figure 3, one can see a different relationship be-
tween Belarus and Poland. From 2004 to 2021, Belarus’s emigration and immigration
levels followed very similar trends. Each year, the number of international immi-
grants exceeded that of emigrants in Belarus; consequently, the net migration was
positive over the observed period.

With the ongoing war in Ukraine, the coming years will also be marked by the
migration of the population of Ukraine to Western European countries. In addition
to the armed conflict, which resulted in the influx of more than 1.33 million refugees
as of 24 February 2022," the COVID-19 pandemic, which caused numerous eco-
nomic and social restrictions that favoured migration movements for financial rea-
sons, was also a factor in the migration of people for economic purposes.”” In 2020

14 SG: 1,33 mln uchodzcéw z Ukrainy przekroczyto polska granice. 93 proc. to Ukraincy, https://
www.bankier.pl/wiadomosc/SG-1-33-mln-uchodzcow-z-Ukrainy-przekroczylo-polska-granice-
93-proc-to-Ukraincy-8294437.html (09.03.2022).

15 COVID-19 Travel Restrictions Output — 4 October 2021, https://migration.iom.int/reports/cov-
id-19-travel-restrictions-output-%E2%80%94-4-october-2021%close=true (13.03.2022).
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and 2021, more than 100,000 restrictions on displacement were implemented glob-
ally, while 201 countries made exceptions to them while allowing migratory mobility
(while the number of international migrants decreased by nearly 2 million, compared
to 2019).'¢

According to statistics, 169 million people in 2019 belonged to the migrant
worker group, while 24.2% of all economic migrants worked in Europe and 22.1% in
North America.'” The EU population, on the other hand, was 447.3 million (in 2020),
while 23 million were non-EU citizens (5.1% of the EU population). Nearly 37 mil-
lion were born outside the EU (8.3% of all EU residents)."® Of this group, 17% were
economic migrants.'” Regardless of the sector in which they work, migrants have
made a significant contribution to the fight against the pandemic, as they are most of-
ten employed in critical sectors.”” The COVID-19 pandemic, or rather the economic
crisis caused by it, lack of work, or poor living conditions are just some of the reasons
people emigrate. Low wages and high public and legal burdens induce Poles to emi-
grate. In 2020, about 2.24 million tax residents were temporarily outside the country.
According to UN statistics, Poland is one of three European countries with the most
significant number of people born within it living outside its borders.” The main rea-
son for leaving the country was to take up a job in another country.”

When analyzing reasons for emigration, one should distinguish between push
and pull factors.” The rationale for migration, therefore, arises as a result of a kind
of compulsion, the realization by people of the great variation in the level and pace
of economic development in the world, and especially of the significant disparities in
the amounts of labour income and taxes and the related purchasing power of money
in different countries.**

16  International Migrant Stock, https://www.un.org/development/desa/pd/content/internation-
al-migrant-stock (13.03.2022).

17 COVID-19..., op. cit.

18  Immigrants in European Society — General Figures, https://ec.europa.eu/info/strategy/priori-
ties-2019-2024/promoting-our-european-way-life/statistics-migration-europe_pl (13.03.2022).

19 COVID-19..., op. cit.

20  OECD, Database on Immigrants in OECD and non-OECD Countries: DIOC, https://www.oecd.
org/els/mig/dioc.htm (13.03.2022).

21 M. Galka, Which EU Country Has the Most Citizens Living Abroad? http://metrocosm.com/
eu-diaspora-map/ (13.03.2022).

22 Informacja o rozmiarach i kierunkach czasowej emigracji z Polski w latach 2004-2020, https://
stat.gov.pl/obszary-tematyczne/ludnosc/migracje-zagraniczne-ludnosci/informacja-o-rozmi-
arach-i-kierunkach-czasowej-emigracji-z-polski-w-latach-2004-2020,2,14.htm] (13.03.2022).

23 Migration and Remittances: Eastern Europe and the Former Soviet Union, https://openknowl-
edge.worldbank.org/handle/10986/6920 (14.03.2022).

24 Cf. W. Quaisser, Die Osterweiterung der Européischen Union: Konsequenz fiir Wohlstand und
Beschiftigung in Europa, Bonn 2000, p. 113.
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The rationale and effects of labour migration play an important role in taxation
issues (rates, equity, tax collection, money distribution).” There is a need to create
agreements to combat tax competition between countries, especially in the EU, be-
cause an ideal tax system is not possible. Important in this context are the method of
collecting taxes, their amount and the profitability of economic activity and maximi-
zation of budget revenues, distribution of taxes, and minimizing income disparities
between individuals.” It is about ‘maximizing social welfare’; its condition is a tax
system that stimulates economic growth. Income taxes on employee wages are an
essential issue as they are the main surcharge on employees’ net salaries and con-
stitute an element of labour costs. The existing differences in tax rates, also for the
taxation of income from business activity between EU countries, are a gap that en-
trepreneurs can exploit and may constitute a premise for the location of their busi-
nesses.”’

Relocation generally increases the competitiveness of enterprises, their devel-
opment, and the development of individual countries’ economies. For these rea-
sons, the role of developing countries is to use fiscal instruments, which, through
healthy competition, would enable the achievement of competitive advantages in
international market actions, including developing the country’s socio-economic
development.?® Globalization of both social and economic processes is progressive.
The increasing freedom of movement of capital and people is an additional factor
strengthening the intensity of this phenomenon.” Accordingly, the issue of the re-
location of companies and its causes as a natural process in an era of increasing
globalization is not without significance.”® Relocation as a form of adaptation to
a changing environment is an expression of the desire of economic entities to op-
timize the taxation of their income using tax competition.’’ In terms of income
tax, the imposition of tax directly reduces the scale of consumption or business
expenditures; hence the natural behaviour of a taxpayer is to avoid taxation or
minimize its negative impact. This may come down to legitimate optimization of
the level of taxation by taking advantage of the flexibility of tax structures or by
migration to countries with lower tax burdens and thus taking advantage of tax

25 L. Michalczyk, Ekonomiczne..., op. cit.

26  Cf. K. Wach, Systemy podatkowe krajow Unii Europejskiej, Wolters Kluwer, Krakéow 2005;
J.E. Stiglitz, Ekonomia Sektora Publicznego, Warszawa 2010.

27 Cf. M. Sosnowski, Tax competition and the relocation process, ‘Ekonomia i Prawo’ 2015, vol. 14,
no. pp. 33-45. DOI: http://dx.doi.org/10.12775/EiP.2015.003 (10.03.2022).

28  Ibidem.

29  Cf. R.L. Thompson, Globalization and the Benefits of Trade, The Federal Reserve Bank of Chi-
cago, Chicago Fed Letter 2007, vol. 236.

30  Cf. E.E. Leamer, The Effects of Trade in Services, Technology Transfer and Delocalisation on Lo-
cal and Global Income Inequality, ‘Asia-Pacific Economic Review’ 1996, pp. 44-60.

31 Cf. A.E. Brouwer, I. Mariotti, J.N. van Ommeren, The Firm Relocation Decision: A Logit Model,
‘European Regional Science Association Conference Papers’ 2002, no. 2, p. 1.
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competition between countries. This competition can be a positive phenomenon
resembling perfect competition between enterprises, where countries or regions
compete for mobile factors of production in the so-called crawling tax competi-
tion.*” It is a long-term process whereby certain countries, either as initiators or
as a reaction to similar actions by other countries, gradually reduce their tax rates,
thus freeing up financial resources for investment and the introduction of techno-
logical progress by companies.

Such tax competition relates to stable tax systems and typically affects all in-
vestors. Additionally, unfair tax competition involves isolated actions by individual
countries to ‘pull’ potential foreign investors away from different countries with
low tax rates and direct them to their environment. Transnational companies are
primarily motivated by the principle that their business activities should be taxed
as little as possible and will therefore be highly sensitive to the level of taxation in
the country concerned.”” The existence of tax competition brings tangible benefits
to companies investing and doing business in a country, which generally benefits
the country’s economy at the same time. As a result, tax competition leads to an
equalization of taxes at a socially adequate level. This phenomenon is accompa-
nied by the migration of taxpayers looking for the optimal ratio of public goods re-
ceived to taxes paid.** However, a simple comparison of nominal tax rates to assess
the degree of onerousness of a given tax system does not fully reflect the practical
burdens borne by entrepreneurs due to different methods of determining the tax
base adopted in different countries. Hence differences in the level of effective rates
may be the basis for a decision to relocate to other countries. However, it is not the
only or most crucial motive inducing entrepreneurs to this type of behaviour.”” The
main factors are invariable: the cost and quality of labour, markets and proximity to
major customers, the level of social benefits, the cost of transportation, the level of
infrastructure, education, and the state of the environment.’® The attractiveness of
a country is determined by a healthy economy, a stable legal framework for doing
business, and support for pro-investment and pro-development projects. Taxpay-
ers respond to tax reforms by changing their incomes within their existing work
and changing their state of employment.?” Top earners can potentially change their

32 Cf. RW. McGee, The Philosophy of Taxation and Public Finance, Boston/Dordrecht/London
2004, p. 105.

33 M.P. Devereux, R.G. Hubbard, Taxing Multinationals, NBER Working Paper 7920, Cambridge
2000.

34  C. Edwards, V. de Rugy, International Tax Competition, ‘Economic Freedom of the World, An-
nual Report 2002, pp. 49-50.

35 M. Sosnowski, Relocation..., op. cit.

36 Ibidem.

37  P. Doligalski, Gdzie jest szczyt krzywej Laffera dla najwyzszych dochodéw w Polsce? Dobrobyt
na pokolenia, Raport naukowy 10/2019, https://pdoligalski.github.io/files/raport-podatki.pdf
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country of residence to pay lower taxes. Considering the optimal taxation of top
earners, taking tax migration into account,’ Doligalski found that taxpayers are

more sensitive to the average tax rate when deciding on tax residency.”

2. Rationale and main factors for migration of citizens
of the countries studied

Among foreigners residing in Poland, five nations dominate (citizens of Ukraine,
Belarus, Russia, India, and Vietnam).* Almost 872,000 foreigners from almost 160
countries were reported to the pension and disability system in 2021, of which the
most numerous group were citizens of Ukraine, who migrated to Poland (until Feb-
ruary 2022) in search of better-paid work, mainly for economic reasons and due to
the difficult economic situation in their country (prices for utilities increased dra-
matically in 2021)."

Ukraine was undoubtedly an attractive place to do business before the armed
conflict began, not only because of its strategic location but also because of its grow-
ing market. However, establishing a business was highly costly and time-consuming
(as well as being unprofitable in taxation, fraught with corruption and legal uncer-
tainty).” Due to the armed conflict and the influx of Ukrainian citizens to Poland,
there will be an unprecedented increase in the number of refugees who will remain
in Europe until the conflict ends, and perhaps even forever. The reasons for the mi-
gration of Ukrainians in previous years were the possibility of receiving higher wages,
receiving better medical care, lower food prices, lower rent for housing, difficulty in
opening one’s own business, and corruption. Currently, the main reason for migra-
tion is the occupation of part of the territory in the east and south of Ukraine and the
full-scale war with Russia. According to UN data, as of 1 June 2022, 6,98 million peo-

(10.03.2022).

38  E.Lehmann, L. Simula, A. Trannoy, Tax Me If You Can! Optimal Nonlinear Income Tax Between
Competing Governments, “The Quarterly Journal of Economics’ 2014, vol. 129, pp. 1995-2030.

39  Cf. P. Doligalski, Gdzie..., op. cit.

40  Obcokrajowcy w Polsce. Wiemy, ktorych jest w naszym kraju najwiecej, https://biqdata.wyborcza.
pl/biqdata/7,159116,27598983,0bcokrajowcy-w-polsce-wiemy-ktorych-jest-w-polsce-najwiece;.
html (10.03.2022).

41  Ukraincy i Bialorusini w Polsce. Dla nich rok 2021 moze by¢ przelomowy, https://www.pulshr.
pl/praca-tymczasowa/ukraincy-i-bialorusini-w-polsce-dla-nich-rok-2021-moze-byc-przelo-
mowy,78924.html (10.03.2022).

42 H. Vasylevska, Macroeconomic Aspects of the Formation of the Tax Environment in Ukraine,
‘Scientific Journals of the Silesian University of Technology, Organization and Management’ 2015,
vol. 83, p. 1941.
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ple have left Ukraine since the beginning of the war (not including the flow of entry),
of which 3,69 million went to Poland.*

Economic migrants from Ukraine have had a positive impact on Poland’s econ-
omy.* During 2013-2018, about 1.4 million Ukrainian migrants contributed to the
growth of Poland’s GDP by up to 13%.* Ukrainians adapt to the economic envi-
ronment of Poland and show entrepreneurial initiative. Thus, in 2022, more than
10 200 Ukrainian citizens registered in Poland as private entrepreneurs. The vast
majority of them — more than 9,800 - did so after 1 March 2022. This is evidenced
by the data of the Centralna Ewidencja i Informacja o Dzialalnosci Gospodarczej
- CEIDG (Central Register of Business Entities in Poland). The share of entrepre-
neurs from Ukraine in the total number in Poland has reached 5% since the begin-
ning of the year. The growth is quite sharp: for comparison, in January 2022, only
188 Ukrainians opened their business in Poland, but already in September as many
as 2,273 had. Most often, Ukrainians open economic activities in Poland related to
internal construction work (every fourth person), programming and IT consult-
ing (16%), hairdressing and cosmetic activities, as well as freight and taxi trans-
portation (7%).* Deloitte experts believe that refugees from Ukraine will not only
positively affect a reduction of the labour shortage, but will also improve the de-
mographic structure of Poland, and a reasonably implemented long-term plan for
the integration of refugees from Ukraine could lead to an increase in Poland’s GDP
from 0.2% to 3.5%."

Due to the armed conflict, and the influx of Ukrainian citizens to Poland, there
will be an unprecedented increase in the number of refugees who will remain in Eu-
rope until the conflict ends, and perhaps even forever.

Over the years 2008-2021, an almost 16-fold increase in the number of Belaru-
sians reported for insurance has been registered.*® Observing migration movements

43 The Influx of People to Ukraine through the Western Border Has Been Going on for Almost
a Month, https://www.epravda.com.ua/news/2022/06/6/687857/ (02.11.2022).

44  Cf. M.A. Paszkowicz, A. Hrynenko, Causes and Results of Labour Migrations from Ukraine to
Poland, ‘Studia Oeconomica Posnaniensia’ 2019, vol. 7, no. 4, pp. 7-26.

45  Poles Calculated the Possible Benefits of Refugees from Ukraine for Polish GDP, https://www.
yavp.pl/uk/novini/u-polshchi-porakhuvaly-mozhlyvu-koryst-vid-bizhentsiv-z-ukrainy-dlia-pol-
skoho-vvp-20699.html (02.11.2022).

46  Ukrainians in Poland Set Records for Starting Businesses, https://www.yavp.pl/uk/robo-
ta-ta-finansi/ukraintsi-v-polshchi-biut-rekordy-z-vidkryttia-pidpryiemnytstva-20667.html
(02.11.2022).

47  Uchodzcy z Ukrainy w Polsce. Wyzwania i potencjal integracji 2022, https://www2.deloitte.com/
pl/pl/pages/zarzadzania-procesami-i-strategiczne/articles/Uchodzcy-z-Ukrainy-w-Polsce.htm-
1?nc=42 (02.11.2022).

48  Rosnie liczba obcokrajowcéw pracujacych w Polsce. Coraz wigcej Bialorusindw, https://www.
money.pl/gospodarka/rosnie-liczba-obcokrajowcow-pracujacych-w-polsce-coraz-wiecej-bia-
lorusinow-6724804642675552a.html (13.03.2022).
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from Belarus to Poland, one can notice the increasing scale of emigration with polit-
ical and economic motives since 2017, especially among young Belarusians.* Poland
is an attractive labour market for them, and incidentally, the Polish legal system and
political situation seem stable from their perspective. There is a shortage of people
working in the IT sector or as engineers in the Polish labour market, so immigrants
almost immediately find jobs thanks to the high level of qualifications and education
acquired in Belarus.® As shown in the research, Belarusians more frequently indicate
their willingness to take up a job in Poland compared to Russia.” The data confirms
that the number of Belarusians who have a permanent residence permit in Poland in
2021 exceeds 30,000 people and has increased by 50% over recent years.*

On the other hand, the migration of Vietnamese people from their country has
been on an upward trend recently and is boosted by the development of information
and communication technologies, as well as cheaper and more accessible interna-
tional tourism services.”® In addition to economic factors, the main reasons for Viet-
namese migration include marriage and family reunification and labour exports. The
labour migration of Vietnamese people to other countries has greatly contributed
to poverty reduction in Vietnam. Most residents of rural areas have low skills and
limited language abilities. According to a Ministry of Labour, War Invalids and So-
cial Affairs (MOLISA) report, to date Vietnam has about 580,000 workers employed
overseas, mainly through labour export cooperation, in more than 40 countries and
territories, performing about 30 different occupations, ranging from low- to highly
skilled labourers and professionals.” Northeast Asia has become the largest market
for the Vietnamese labour force, with diverse careers due to high incomes, cultural
similarities, and bearable weather. The average monthly salary of Vietnamese work-
ers in Northeast Asia is comparatively higher than in other markets, including Eu-
rope. The incomes of Vietnamese workers abroad are relatively stable and about two
to three times higher than domestic incomes in the same occupations.

It is worth mentioning that many Vietnamese people also fall victim to smug-
gling, sexual exploitation, and violence. They pay several thousand dollars to be

49  Cf. Nasila si¢ imigracja z Bialorusi. To pomoze polskiej ,,mieszkaniowce”? https://forsal.pl/ni-
eruchomosci/aktualnosci/artykuly/8200371,nasila-sie-imigracja-z-bialorusi.html  (10.03.2022);
I. Pirozhnik, External Migration as the Factor of Demographic Safety of Belarus, https://spg.apsl.
edu.pl/baza/wydawn/spgl3/pirozhnik.pdf (02.11.2022).

50  Bialorusini emigruja do Polski, https://biznes.interia.pl/praca/news-bialorusini-emigruja-do-
polski,nld,5312617 (13.03.2022).

51  Bialorusini o Polsce, Rosji i sobie, https://www.osw.waw.pl/pl/publikacje/komen-
tarze-osw/2021-01-29/bialorusini-o-polsce-rosji-i-sobie (13.03.2022).

52 https://www.gov.pl/web/udsc/obywatele-bialorusi-w-polsce--raport (10.03.2022).

53  Consular Department, Ministry of Foreign Affairs of Viet Nam (2012), Review of Vietnamese Mi-
gration Abroad.

54  Ministry of Labor, Invalids and Social Affairs, Statistical Yearbook of Labor, People with Merit
and Social Affairs 2021, Labor and Social Publishing House 2021.
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smuggled to Europe, and Poland has become a so-called smuggling country. As indi-
cated by the data, Vietnam is a developing country, but is still poor and characterized
by a high level of corruption.” Additionally, there is a significant percentage of Viet-
namese people in Poland who have arrived since the 1960s after receiving academic
scholarships in socialist countries and who have since remained here, choosing to
establish families.* Statistical data confirm that the increase in the number of immi-
grants from Vietnam was significantly influenced by the political transformation in
Poland and subsequent accession to the European Union. It was a time of increased
migration of foreigners, especially from Ukraine, Belarus, and Vietnam.” At pres-
ent the largest number of economic migrants come to Poland for so-called short- or
long-term stays, depending on employment opportunities. Most often these are citi-
zens of Ukraine, Nepal, Belarus, Vietnam, or China.*®

Analyzing the example of Poland, emigration has constantly been present in the
history of this country, both in the past and at present. The phenomenon of emi-
gration among Poles was mainly due to economic and political reasons. According
to official data, after Poland’s accession to the EU, more than 2 million people left
the country, which was the highest level of migration in Polish history. Although
the political and economic situation has changed over time, the reasons for finan-
cial emigration remain unchanged (the lack of a job and professional perspectives).”
Analyzing statistical data, about 2.5 million Poles permanently emigrate to other EU
countries. At the same time, the total number of emigrants worldwide exceeds 30
million.® These are people who emigrated from Poland mainly for economic rea-

55 K. Rogalska, Wietnamski dlug. Pracuja w Polsce za darmo, nie maja domow, sg bici i molestowani,
https://noizz.pl/wywiady/kto-przemyca-wietnamczykow-do-polski-ile-kosztuje-przemyt-mi-
grantow-wietnamski-dlug/f9eg5z2 (13.03.2022).

56  L.Knap, Stodko-kwasna historia Wietnamczykéw w Polsce, “Jestem dumny z polskiego dowodu”
https://ksiazki.wp.pl/slodko-kwasna-historia-wietnamczykow-w-polsce-jestem-dumny-z-polsk-
iego-dowodu-6221991721318529a (13.03.2022).

57  Polska jako kraj imigracji — kto I w jakim celu przyjezdza do Polski? Fakty o migracjach na XXI
wiek, https://migracje.ceo.org.pl/sites/migracje.ceo.org.pl/files/polska_jako_kraj_imigracji.pdf
(13.03.2022).

58  Cf. A. Goérny, K. Madej, K. Porwit, Ewolucja czy Rewolucja? Imigracja z Ukrainy do Aglomer-
acji Warszawskiej z perspektywy lat 2015-2019, https://www.migracje.uw.edu.pl/wp-content/
uploads/2020/10/WP123181_end2.pdf (03.11.2022); A. Gorny, K. Porwit, K. Madej, Imigranci
z Ukrainy w aglomeracji warszawskiej w czasie pandemii COVID-19. Wyniki badania panelowego,
https://www.migracje.uw.edu.pl/publikacje/imigranci-z-ukrainy-w-aglomeracji-warszawskiej-
w-czasie-pandemii-covid-19-wyniki-badania-panelowego/ (03.11.2022).

59  P. Olbrycht, Migracje zarobkowe Polakdéw - przeszto$¢ i terazniejszos¢, https://www.wo-
jsko-polskie.pl/awl/u/3e/b7/3eb7a8cc-bcd8-4d1d-9107-6be9d5265f99/6_pawel _olbrycht.pdf
(13.02.2022).

60  Emigracja Polakéw - Dokad wyjezdzaja najczesciej? https://pl.europa.jobs/art-emigracja-po-
lakow-dokad-wyjezdzaja/ (13.03.2022).
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sons.’ Polish emigrants often find work in industry, trade, catering, or construc-
tion.* Interestingly, according to a survey in 2018, less than 10% of Poles considered
going abroad to work, of which less than 20% thought about leaving permanently.*®
In 2019, labour emigration was considered by 19% of Poles, and in 2021 it is 16%.
Among the factors that convince Poles to emigrate are mentioned better work, social
conditions, travel, prospects for professional development, and more favourable solu-
tions to the tax system.*

In this context, it is of interest whether migrants are satisfied with their deci-
sion to migrate to another country. Although the answer to this question is beyond
the scope of the research conducted in this article, in the case of economic migrants
it seems that this is the case, as they voluntarily decide to change their place of res-
idence, choosing better opportunities and conditions for life and personal develop-
ment.%

3. Personal income taxation in the countries studied
(Belarus, Poland, Ukraine, Vietnam)

Individuals (including entrepreneurs) who make a voluntary decision to live in
another country for economic reasons, in addition to their earning motives and de-
sire to improve their standard of living,* may take into account national tax systems,
especially concerning the taxation of their income with income tax (hereafter Per-
sonal Income Tax - PIT). In all the countries studied, individuals are subject to PIT

61 1. Grabowska-Lusiniska, M. Okdlski, Migracja z Polski po 1 maja 2004 r.: jej intensywnos¢ i ki-
erunki geograficzne oraz alokacja migrantéw na rynkach pracy krajéw Unii Europejskiej, CMR
Working Papers, No 33/91 L. Michalczyk, Ekonomiczny..., op. cit.; J. Carby-Hall, Situation of
Economic Migrants from Poland and Other A8 Countries in the European Union Member States,
Research Program Prepared for the Ombudsman of the Republic of Poland, vol. I, Warsaw 2008.

62  Pracaza granica: czy faktycznie lepsza niz w Polsce? https://inwork.pl/praca-za-granica-wysokie-
zarobki/ (12.03.2022).

63  Migracje Zarobkowe Polakéw IX - listopad 2018, https://www.workservice.com/pl/Cen-
trum-prasowe/Raporty/Raport-Migracyjny/Migracje-Zarobkowe-Polakow-IX-listopad-2018
(12.03.2022).

64 16 proc. Polakéw rozwaza emigracje. Dokad chca wyjecha¢? [BADANIE], https://forsal.pl/praca/
aktualnosci/artykuly/8304166,emigracja-16-proc-polakow-rozwaza-emigracje-dokad-chca-wy-
jechac-badanie.html (14.03.2022).

65  A.Olgiati, R. Calvo, L. Berkman, Are Migrants Going Up a Blind Alley? Economic Migration and
Life Satisfaction around the World: Cross-National Evidence from Europe, North America and
Australia, ‘Social Indicators Research’ 2013, vol. 114, no. 2, pp. 383-404, http://www.jstor.org/sta-
ble/24720253 (14.03.2022).

66  G.J. Le$niak, Lewiatan: Polacy coraz czgéciej mysla o pracy zagranica?, prawo.pl, 2 grudnia 2021,
https://sip.lex.pl/#/external-news/1795674204?keyword=migracje%20podatkowe&cm=SREST
(14.03.2022).

254 Bialystok Legal Studies 2023 vol. 28 no. 1
Biatostockie Studia Prawnicze



The Rationale for Economic Migration in Selected Countries of Eurasia with Particular...

on income derived from various sources.” Although characterized by cultural and
legal differences, the legal systems of the countries indicated have adopted a very sim-
ilar definition of tax residency,*® which is essential for comparing income tax in the
tax systems, taken as a primary criterion of housing, although it is sometimes cap-
tured differently.*

In Ukraine, a tax resident is a domiciled person in the country. In addition, if
a taxpayer has a residence in a foreign country, then as long as their permanent res-
idence is in Ukraine, or it is in Ukraine where they have close personal or economic
ties, they are treated as a tax resident of Ukraine.” In Belarus, as in Poland and Vi-
etnam, a factor of the length of stay is applied; in this case, it is 183 days in a year. If
a taxpayer stays in Belarus longer than 183 days in a year, they shall be treated as a tax
resident.”* On the other hand, in Poland a tax resident is a person who has been stay-
ing in the country for more than 183 days or whose centre of economic or personal
interest is in the territory of Poland.” In Vietnam, a tax resident is a person who stays
in the country for more than 183 days, who holds a temporary or permanent resi-
dence card, or who rents property in the country for more than 183 days per year.”?

Comparing the taxation of individuals’ income, the introductory PIT rate of
individuals in Ukraine is 18%. In addition, residents and non-residents pay a mili-
tary tax, at 1.5%. For entrepreneurs, the tax rate depends on the type of activity, the
amount of income received, and the number of employees. There are four tax groups.
For example, private entrepreneurs in group I (business activities related to retail
sales and provision of services to citizens) are those who do not employ workers and

67  Cf. Law of 19 December 2002, Tax Code of the Republic of Belarus; Personal Income Tax Act of
26 July 1991 (consolidated text Journal of Laws 2021, item 1128, as amended); Law No. 04/2007/
QH12 on Personal Income Tax and Article 6 Circular No. 95/2016/TT-BTC on Guidelines for Tax
Registration; Law of Ukraine No. 889-VI ‘About the Tax to Incomes of Physical Persons.

68  On the subject of tax residency as a fundamental concept in both international and domestic
tax law in the context of double taxation treaties, and in the case of a conflict of residency when
two countries recognize an individual as their resident, see H. Litwinczuk, Opodatkowanie pra-
cownikow transgranicznych, ‘PiZS’ 2021, vol. 9, pp. 29-37; R. Mastalski, Prawo podatkowe, wyd.
C.H. Beck, Warsaw 2021.

69  Cf. M. Stomka, Rezydencja i odpowiedzialno$¢ podatkowa w podatku dochodowym, ‘Doradca
Podatkowy’ 2017, vol. 6, pp. 24-26; A. Marianski, (Nie)sprawiedliwy polski podatek dochodowy
od o0s6b fizycznych, Warszawa 2021; D. Maczynski, Miedzynarodowe..., op. cit.; P. Majka, M. Ry-
dzewska, I.A. Wieleba, Zatrudnianie cudzoziemcow. Aspekty prawne, pracownicze i podatkowe.
Ze szczegdlnym uwzglednieniem obywateli Ukrainy, Wolters Kluwer Polska, Warszawa 2022.

70  Tax Residency: You Can’t Escape the Family Treasury to an Island, https://ain.ua/ru/2020/12/04/
nalogovoe-rezidentstvo-ot-rodnoj-kazny-na-ostrov-ne-sbezhish/ (14.03.2022).

71  Information on Taxation of Income of Citizens of the Republic of Belarus, https://netherlands.
mfa.gov.by/ru/consular_issues/citizenship/bc0a773a2bb62ebe.html (14.03.2022).

72 Cf. Arts. 3(1), (1)(a) and (2)(a) and Art. 29(1) of the Personal Income Tax Act of 26 July 1991.

73 Article 22 of Law No. 04/2007/QH12 on Personal Income Tax and Article 6 Circular No. 95/2016/
TT-BTC on Guidelines for Tax Registration.
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have revenues up to UAH 300,000, for which the tax rate is up to 10% of the subsist-
ence minimum. For group II (provision of services, production, and sale of goods),
which includes private entrepreneurs with up to ten employees and revenues of up to
UAH 1.5 million, the tax rate is up to 20% of the minimum wage. Entrepreneurs from
group IIT (both private entrepreneurs and legal entities conducting other business ac-
tivity), with revenues up to UAH 5 million, pay 3% of income (without VAT) or 5%
of income (with VAT), while for group IV (without limitation of employment and
amount of income, applied to agricultural producers, provided the share of agricul-
tural production in total revenues is at least 75%), for example, for agricultural land
and pastures, pay 0.95%, and agricultural land and greenhouse pastures, 6.33%.”*

On 15 March 2022, Law of Ukraine No. 2120-IX ‘On Amendments to the Tax
Code of Ukraine and Other Legislative Acts of Ukraine Regarding the Effect of Norms
during the Period of Martial Law’ was adopted. According to above, on 1 April 2022
and during the period of martial law for individual entrepreneurs and single taxpay-
ers of groups I and II, the payment of the single tax is voluntary.” Such a legal field in
Ukraine enables entrepreneurs to survive in difficult military conditions.

An important contribution of supporting Ukrainian public finances was the de-
cision of the Polish government to refuse to collect taxes from refugees from Ukraine
who arrived after the full-scale invasion and who work remotely for their Ukrainian
employer. This is about the PIT tax which is paid by everyone who receives income
in Poland, including foreigners who become tax residents after 183 days of staying in
Poland.” Migrants who work as employees or who have registered their business ac-
tivities in Poland should pay taxes in accordance with Polish legislation. To optimize
tax payments, Ukrainian migrants can take advantage of preferential programmes to
support small businesses in particular, such as Ulga na strat, Maty ZUS plus, and re-
duced social insurance contributions for 24 months.”

There are three tax rates for individuals in Belarus: 13% for all individuals, 16%
for individual entrepreneurs (lawyers and notaries), and 9% for employees of the
High Technology Park. On the other hand, for entrepreneurs, there is a simplified
tax system (STS) with a rate of 5% of income (without VAT), 3% of revenue (with
VAT) with a total rate of 20%, while limits apply for the indicated rates. For exam-
ple, for commercial organizations not subject to VAT, revenue may not exceed BYN

74  Taxes in Ukraine. DFL, https://ukraine.trade.gov.pl/pl/f/download/fobject_id:426519
(16.03.2022).

75  Law of Ukraine No. 2120-IX ‘On Amendments to the Tax Code of Ukraine and Other Legislative
Acts of Ukraine Regarding the Effect of Norms during the Period of Martial Law’, https://zakon.
rada.gov.ua/laws/show/2120-20#Text (03.11.2022).

76  Ukrainians in Poland Can Pay Only Ukrainian Taxes, https://ain.ua/2022/07/19/ukrayinc-
zi-v-polshhi-mozhut-platyty-lyshe-ukrayinski-podatky-brdo/ (03.11.2022).

77  Business in Poland for Ukrainians: How to Pay Lower Taxes, https://uapl.info/biznes-u-polshchi-
dlia-ukraintsiv-iak-platyty-menshi-podatky (03.11.2022).
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1,337,415, and the number of employees may not exceed 50. For VAT payers, revenue
may not exceed BYN 2,046,668. As for general corporate income tax, the standard
rate is 18% of income for entrepreneurs, and the prevailing VAT rate is 20%.”®

On the other hand, there are two tax rates for individuals in Poland - 12% and
32% (the latter after exceeding the amount of PLN 120,000 of income) — and the tax-
free amount is PLN 30,000. Entrepreneurs also have the right to opt for a registered
income lump sum, whose rates, depending on the business activity, range from 2%
to 17%, and a flat tax of 19%, regardless of the level of income earned. However, due
to the legislative changes resulting from the so-called Polish Order,” the obligatory
health rate (not deductible from this year’s tax) is a tax that amounts to 9% for natural
persons conducting and not conducting business activity or 4.9% for those settling
the flat tax.®

For Vietnam, tax rates for individuals range from 5% to 35%, depending on the
income earned. For example, up to VDN 60 million, the tax rate is 5%, up to VDN
120 million it is 10%, and above VDN 960 million it is 35%. In business activities, the
tax rates range from 0.5% to 5%, depending on the subject of the business activity.

A detailed comparison of income tax rates in the countries studied is shown in
Table 1.

Table 1. Tax rates in selected countries Source: own study

Country Tax rates — for individuals Tax rates — for businesses

16% for individual entrepreneurs
(attorneys and notaries) STS — 5% of revenue without VAT

9% for employees of the High STS - 3% of revenue with VAT 18% of revenue
Technologies Park

17%, 32%
Reduction of PIT rate from 17%
Poland to 12% for the first tax threshold
up to PLN 120,000 from 1 July

Belarus

17% and 32% — general rules (in reality 28% and 41%) (from 1 July
12% instead of 17%)
19% — flat tax (in reality 23.9%) from 2% to 17% — lump sum de-
pending on the type of business

2022
Tax group | — 10% of the minimum wage
. Tax group |l — 20% of the minimum wage
o,
Ukraine 18% Tax group Il — 3% without VAT, 5% with VAT
Tax group IV —from 0.95% to 6.33%.
Vietnam 5%—35% 0.1% to 10% depending on the type of activity

78  Doing Business 2020, https://www.doingbusiness.org/content/dam/doingBusiness/country/b/
belarus/BLR.pdf (13.03.2022).

79  Cf. Act of 29 October 2021, Amending the Personal Income Tax Act, the Corporate Income Tax
Act, and Certain Other Acts (Journal of Laws of 2021, items 2105, 2349, 2427, and 2469); Personal
Income Tax Act of 26 July 1991 (Journal of Laws of 2021, item 1128, as amended).

80  Cf.P. Borszowski (ed.), Prawo podatkowe z kazusami i pytaniami, Warszawa 2020; A. Holda (ed.),
Zmiany w podatkach i ksiegowosci 2022. Polski Lad, Warszawa 2022.
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Based on the data presented in Table 1, it may be concluded that the Polish tax
system is not competitive with the methods of the other analyzed countries. The tax
burden for entrepreneurs and individuals is comparable, with the taxation of busi-
ness activity being the most favourable in the case of Vietnam. Even though the Pol-
ish tax system seems ineffective due to the low level of realization of tax functions,*
which should be realized in a market economy.* Individuals (and entrepreneurs)
choose Poland as a destination for economic migration. People coming from the East
Asia are looking for more stable conditions for their professional and business devel-
opment. The factors inducing migration are, above all, political and economic con-
ditions (escape from corruption, membership in the EU structures, and a stable legal
and tax system, in the emigrants’ opinion). In the case of Polish entrepreneurs, the
sentiments seem to be quite different. The directions of tax changes in Poland lead
to the emigration of Polish citizens to more competitive tax systems. In the era of
the COVID-19 pandemic, the introduction of such revolutionary changes in income
taxes as proposed in the Polish Order is not conducive to the development of entre-
preneurship in Poland. The cost of financing is rising due to the increases in interest
rates, fuel, energy, and labour prices, and, incidentally, the tax burden. This contrib-
utes to the search for more social and stable tax systems.

Given the shape of the current personal income tax regulation, the lack of an
effective system of tax incentives and changes to adjust to the economic situation is
a cause of disruption to the redistributive and stimulative function of the tax sys-
tem.* Changes in the current tax system should take into account the demographic
changes in the country to a greater extent, using the method of tax incentives; one
should strive to strengthen the effectiveness of implemented policies on popula-
tion migration and the prevention of poverty in society, and take measures related
to simplification of the tax system. It should also strive to minimize the formality
associated with tax settlements; changes in tax privileges in the field of personal in-
come tax should take into account the principle of compensation of tax reliefs and
exemptions;** changes in the tax preferences of taxpayers engaged in economic ac-

81  Cf.R. Zielinski, Funkcje podatkéw w doktrynie prawnofinansowej oraz ich znaczenie dla prakt-
yki stanowienia prawa podatkwoego, ‘Roczniki Nauk Prawnych’ 2019, vol. 29, no. 1, pp. 115-130,
https://www.ceeol.com/search/article-detail?id=785408 (20.03.2022); E. Tegler, Funkcje system
podatkowego i oceana jego sprawiedliwosci, Acta Universitatis Lodziensis. Folia Iuridica, Tom
54 (1992) pp. 101-118.

82  W. Szymanski, Efektywnos¢ funkeji podatkowych polskiego system podatkowego na przyjladzie
podatku dochodowego od 0séb fizycznych, ‘Pienigdze i Wiez’ 2015, vol. 3, no. 18, pp. 71-84.

83  Ibidem.

84  Cf. A. Marianski, Sprawiedliwo$¢ podatkowa w zakresie kosztow uzyskania przychodéw w po-
datku dochodowym od 0s6b fizycznych, Studia Prawno-Ekonomiczne, 2020, Tom 117, pp. 79-97;
A. Marianski, Exemptions and reliefs from personal income tax and the principle of tax equity,
‘Ruch Prawniczy, Ekonomiczny i Socjologiczny’ 2021 vol. 83, no. 1, pp. 7-20; P. Borszowski,
K. Kopyscianska, M. Kopy$cianski, W. Srokosz, P. Zawadzka (eds.), Regulacje prawa finanséw
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tivity should result in increased flexibility of tax forms.* Income taxes, and in par-
ticular the tax on personal income, being a direct levy of a universal nature in terms
of its subjective and objective character which ultimately burdens the taxpayer’s pay
at the stage of its generation, should be imposed according to the taxpayer’s capacity
(depending on the taxpayer’s situation, type of object of taxation, and its quantifica-
tion). This is known as the taxpayer’s ability to pay,*® which takes into account their
situation, the nature of the object of taxation, and its quantification,*” which is a man-
ifestation of tax fairness.* While it means that ‘any tax should treat all subjects in the
same economic conditions in the same way,* a fuller understanding of this princi-
ple is possible in combination with the principle of universality and equality of taxa-
tion,” which are its concretization.”’ In the doctrine of tax law, it is accepted that this
principle sets all standards of taxation, and equal taxation of persons in this situation
should be based on the principle of ability to pay.”> Not all tax preferences are of the
same nature and weight, as the motivation for their introduction by the legislature,
and the purposes they are intended to serve, vary.

In tax migration, it is worth emphasizing that in modern democratic states un-
der the rule of law, taxes on personal income should not play a primary fiscal role.
Their legal construction takes income as the tax base reflecting the material situation
of taxpayers. Their nature allows personalization of the tax burden through various
tax discounts and rebates (due to the individual situation of each taxpayer - age, abil-
ity to work, health, the need to support family members), meaning that they must

publicznych i prawa podatkowego. Podsumowanie stanu obecnego i dynamika zmian, Warszawa
2020, pp. 410-422; A. Marianski, Zrodla przychodéw - niesprawiedliwe I skomplikowane
réznicowanie opodatkowania dochodu oséb fizycznych, ,Przeglad Ustawodawstwa Gosp-
odarczego” 2020, no. 10, pp. 22-27.

85  'W.Szymanski, Efektywnosc. .., op. cit..

86  Cf. EX. Drozdowski, Zasada zdolnoéci platniczej a polski system podatkowy, Seria Prawo
nr 223m, Poznan 2018; A. Nita, Teoretyczne i normatywne wyznaczniki sprawiedliwego opodat-
kowania, Torunski Rocznik Podatkowy, 2013; A. Pomorska, Zakres i instrumenty personalizacji
podatkowej (wybrane problemy), (in:) S. Wieteska, M. Wypych (eds.), W poszukiwaniu efekty-
wnoéci finanséw publicznych, £6dZ 2009.

87  Cf. E. Malecka-Ziembinska, Sprawiedliwy system podatkowy — w poszukiwaniu modelowych ro-
zwigzan, ‘Studia Ekonomiczne. Zeszyty Naukowe Uniwersytetu Ekonomicznego w Katowicach’
2016, no. 294, pp. 98-107.

88  Cf. A. Marianski, Exemptions..., op. cit.; A. Nita, Zdolno$¢ platnicza podatnika jako kryterium
sprawiedliwego opodatkowania, ‘Kwartalnik Prawa Podatkowego’ 2017, no. 4, pp. 9-27.

89  Ibidem.

90 M. Kosek-Wojnar, Zasady podatkowe w teorii i praktyce, Warszawa 2012; J. Ortowski, Konstytu-
cyjna zasada powszechnos$ci opodatkowania — wybrane zagadnienia, ‘Studia Prawnoustrojowe’
2013, vol. 22, pp. 81-100; A. Gomulowicz, Zasada sprawiedliwosci w polskim systemie podat-
kowym, ‘Ruch Prawniczy, Ekonomiczny i Socjologiczny’ 1989, vol. 3, pp. 99-130.

91 Cf. A. Marianski, Tax..., op. cit.

92 A.Nita, Teoretyczne..., op. cit.
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also carry out social tasks. Although it should provide the state with revenue to cover
public expenditure, when taxes are improperly structured and usually too high,* they
interfere with other critical non-fiscal functions.* This is because the fiscal function
is not and should not be the sole determinant of the principles of taxation and thus is
not the only function of taxes.”” The broad formulation of tax income and the reali-
zation of redistributive and stimulative goals result in numerous exclusions, exemp-
tions, and tax benefits (so-called tax preferences). For these reasons, modern income
taxes are characterized by considerable complexity.*®

It is also necessary to take into account so-called ‘fiscal efficiency’, which also in-
cludes the so-called ‘costs of taxation’ with this tax (and not tax costs, also important
from the point of view of the construction of income tax, especially for business enti-
ties),” which includes both the costs of collection (administrative costs), the costs of
compliance of taxpayers with tax regulations, as well as the costs of substitution (effi-
ciency) resulting from the distorting effect of taxes on economic decisions as well as
on the labour market.”® Although the primary purpose of a tax should be fiscal, the
tax system should not be characterized by excessive fiscalism® or cause adverse col-
lateral effects in the economic or social sphere.'®

Conclusion

Summarizing the overview and general research carried out in this paper on the
rationale for economic migration in the Eurasian countries studied (Belarus, Poland,
Ukraine, and Vietnam), with a particular focus on the income taxation of individuals
(self-employed and non-employed), it must be pointed out that taxation conditions
and a stable tax system alone were not the only factors considered by individuals mi-
grating from Poland and to Poland from Ukraine, Belarus, and Vietnam. They show

93 J.Sokotowski, Zarzgdzanie przez podatki, Warszawa 1995, p. 25.

94  A.Pomorska, Potrzeba i kierunki reform podatkéw dochodowych w Polsce, Lublin 2016, pp. 49—
50.

95  Cf. A. Gomulowicz, Funkcje systemu podatkowego, (in:) A. Gomulowicz, D. Maczynski, Podatki
i prawo podatkowe, Warszawa 2022, p. 349; R. Lipniewicz, Jurysdykeja..., op. cit.; R. Zielinski,
Funkgje..., op. cit., pp. 115-130.

96  Cf. A. Marianski, Exemptions..., op. cit., pp. 22-27.

97  Cf. M. Brzostowska, P. Kubiesa, PIT. Komentarz, Warszawa 2022; A. Marianski (ed.), Opodat-
kowanie dzialalnosci gospodarczej w Polsce, Warszawa 2016; J. Gluminska-Pawlic (ed.), Dziatal-
noé¢ gospodarcza w sektorze MSP. Praktyczne aspekty tworzenia, funkcjonowania i likwidacji
przedsigbiorstwa, Warszawa 2020; A. Gomutowicz, Prawna formula kosztu podatkowego, Wolters
Kluwer, Warszawa 2016.

98  E. Malecka-Ziembinska, Efektywnos$¢ fiskalna podatku dochodowego od o0séb fizycznych
w Polsce, Wydawnictwo Uniwersytetu Ekonomicznego w Poznaniu, Poznan 2012, p. 54.

99 R Zielinski, Funkgje..., op. cit., p. 120.

100 K. Niziol, Prawne aspekty polityki podatkowej, Warszawa 2007, p. 68.
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that the rationale for economic migration to Poland by individuals varied for the
countries studied. For individuals, especially those doing business from former East-
ern Bloc countries (Ukraine, Belarus), among other vital premises for economic mi-
gration were legal certainty, the rule of law, and a stable tax system, which appeared
to be the case in Poland, perceived as an attractive EU country for them, even though
for Poles themselves it is not such due to frequent changes in laws, including tax laws,
made during the fiscal year.

In this context, the best concluding remark of the considerations undertaken in
this article seems to be the still valid statement of the scholar of migration studies Er-
nst Ravenstein:

Bad or burdensome laws, high taxes [...] an inadequate social environment,
and even coercion (slave trade, transportation) all created and continue to create mi-
gration flows, but none of these flows can compare in their mass with that which
arises from the desire inherent in most people to improve their existence in material
terms.'”!

Undoubtedly, the opportunity for individuals to earn a stable income, whether
in their work or business, without being overtaxed and taking into account their abil-
ity to pay within the tax system’s legal construction, can and, as it turns out, should be
among the reasons for (tax) migration, although it is not necessarily the sole reason
for migration for economic reasons.
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Konstytucja Rzeczypospolitej Polskiej
a sankcje w postaci konfiskaty rzeczy

The Constitution of the Republic of Poland and confiscation of assets

Abstract: Sanctions, including individual sanctions, relating to property usually apply with war
conflicts. Their imposition by international subjects in domestic law raises the question of whether
the Constitution of the Republic of Poland allows for the expropriation considered to be related to the
attacking state, since, regardless of external circumstances, Poland remains a constitutional state which
protected a property. In the article we argue that on the basis of the current Constitution of the Republic
of Poland, it is not permissible to seizure the property of private entities considered to be related to
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the attacking state, under conditions analogous to the currently applied measures of targeted sanctions
like freezing of assets. If the expropriaton were to take place, it would require an amendment to the
Constitution of the Republic of Poland. In order to solve the research task, the dogmatic method and
legal interpretation appropriate to the Polish science of constitutional law were used in the work.
Keywords: Constitution of Poland, legal sanctions, rule of law, seizure

Stowa kluczowe: Konstytucja RP, sankcje, panistwo prawne, przepadek rzeczy

Wprowadzenie

Agresja Federacji Rosyjskiej na Ukraing wywolala reakcje miedzynarodows
na bezprecedensowa skale. Jednym ze $rodkéw majacych stanowi¢ odpowiedz
panstw UE na napastnicza wojne przeciwko Ukrainie sg sankcje indywidualne, wzo-
rowane na poprzednio przyjetych wobec oséb zwigzanych z rezimem bialoruskim
oraz agresja Rosji na Ukraine w 2014 r.! Takie sankcje zostaly wprowadzone takze
przez Polske w drodze ustawy z dnia 13 kwietnia 2022 r. o szczegdlnych rozwigzani-
ach w zakresie przeciwdziatania wspieraniu agresji na Ukraine oraz stuzacych ochro-
nie bezpieczenstwa narodowego?. Zgodnie z nig wobec 0s6b i podmiotéw wpisanych
na liste prowadzong przez ministra spraw wewnetrznych stosowane sg srodki prze-
widziane w rozporzadzeniach UE. Decyzj¢ o wpisaniu na liste podejmuje minister
na wniosek szefa odpowiednich stuzb. Sankcje sg stosowane wobec 0s6b i podmiotow
bezposrednio lub posrednio wspierajacych agresje Federacji Rosyjskiej na Ukraing
lub powazne naruszenia praw czlowieka lub represje wobec spofeczenstwa obywatel-
skiego i opozycji demokratycznej, lub ktérych dziatalnos¢ stanowi inne powazne za-
grozenie dla demokracji lub praworzadnosci w Federacji Rosyjskiej lub na Bialorusi
oraz bezposrednio zwigzanych z takimi osobami lub podmiotami, lub wobec ktérych
istnieje prawdopodobienstwo wykorzystania w tym celu dysponowanych przez nie
takich $rodkow finansowych, funduszy lub zasobéw gospodarczych. Znaczna czes¢
sankcji wyczerpuje si¢ w zamrozeniu, wedlug terminologii ustawy i rozporzadzen
UE, $rodkéw finansowych, funduszy lub zasobéw gospodarczych bedacych wias-
noscig osdb wpisanych na liste, wykluczenie ich z udziatu w postepowaniu zamoéwien

1 Dyrektywa Parlamentu Europejskiego i Rady 2014/42/UE z dnia 3 kwietnia 2014 r. w sprawie za-
bezpieczenia i konfiskaty narzedzi stuzacych do popelnienia przestepstwa i korzysci pochodza-
cych z przestepstwa w Unii Europejskiej (Dz.Urz. UE L 127/39 z dnia 29.04.2014); rozporzadzenie
Rady (WE) nr 765/2006 z dnia 18 maja 2006 r. dotyczace srodkéw ograniczajacych w zwiagzku
z sytuacja na Bialorusi i udzialem Bialorusi w agresji Rosji wobec Ukrainy (Dz.Urz. UE L
134 z dnia 20.05.2006, s. 1, ze zm.); rozporzadzenie Rady (UE) nr 269/2014 z dnia 17 marca
2014 r. w sprawie $rodkéw ograniczajacych w odniesieniu do dzialan podwazajacych integral-
nos¢ terytorialng, suwerennos¢ i niezaleznos¢ Ukrainy lub im zagrazajacych (Dz.Urz. UE L 078
2 17.03.2014); rozporzadzenie Rady (UE) nr 833/2014 z dnia 31 lipca 2014 r. dotyczace $rodkow
ograniczajacych w zwigzku z dziataniami Rosji destabilizujacymi sytuacje na Ukrainie (Dz Urz.
UE L 078 z dnia 17.03.2014).

2 Dz.U. poz. 835.
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publicznych oraz uznanie za osoby niepozadane na terytorium RP. W rozprawie
podnosimy inne zagadnienie: czy obowigzujaca Konstytucja RP dopuszcza sankcje
w postaci konfiskaty mienia podmiotéw popierajacych panstwo napastnicze?

1. Istota sankcji nakierowanych

Pojecie ,sankcje” ma zastosowanie w réznych dziedzinach prawa, w tym
w prawie miedzynarodowym publicznym, karnym czy cywilnym. Jest rozumiane
(i wyktadane) w ramach danej dziedziny prawa ze wzgledu na istote stosunku praw-
nego, w zwiazku z ktérym ma zastosowanie. Sankcje wprowadzane w zwigzku z konf-
liktem miedzynarodowym, jako instytucja prawa miedzynarodowego publicznego,
sa $rodkiem wywierania presji wykorzystywanym w celu przywrdcenia porzadku
miedzynarodowego. W analizowanym przypadku chodzi o tzw. sankcje nakiero-
wane, tj. sankcje adresowane do konkretnych oséb lub podmiotéw gospodarczych
uznanych za powigzane z panstwem napastniczym®. Dodac nalezy, ze pojecia sank-
cji w prawie miedzynarodowym publicznym, majacych sprzyja¢ przywrédceniu st-
anu przestrzegania prawa naruszonego poprzez dzialania napastnicze, nie mozna
utozsamiac z pojeciem sankcji w prawie krajowym ani stosowa¢ z niego analogii®.
W prawie miedzynarodowym stosuje si¢ sankcje nakierowane ,,zamrazajace” korzys-
tanie z wlasno$ci, tj. uniemozliwiajace wlascicielowi korzystanie z wlasnosci, natomi-
ast nie pozbawiajace go tej wlasnosci. W odréznieniu od nich rozwazeniu poddajemy
zagadnienie zgodnosci z obowigzujacg Konstytucja RP sankcji polegajacych na prze-
padku na rzecz Skarbu Panstwa znajdujacych si¢ na terytorium Rzeczypospolitej Pol-
skiej srodkow finansowych i zasobow gospodarczych (odpowiednio: rzeczy, mienia)
konkretnych oséb lub podmiotéw gospodarczych uznanych za powigzane z panst-
wem napastniczym.

2. Charakter pozbawienia wlasnosci w Konstytucji RP

Wtasnos$¢ i inne prawa majatkowe s dobrami konstytucyjnie chronionymi (art.
21 w zw. z art. 64 Konstytucji RP®), ale nie majg charakteru absolutnego. Obowigzu-
jaca Konstytucja RP dopuszcza ingerencje w prawo wlasnosci®, w tym jego pozbawie-

3 M. Trzcionka, Sankcje gospodarcze w polityce zagranicznej USA po II wojnie $wiatowej, s. 204,
https://ruj.uj.edu.pl/xmlui/bitstream/handle/item/41491/trzcionka_sankcje_gospodarcze_w_
polityce_zagranicznej_usa_2011.pdf?isAllowed=y&sequence=1 (4.05.2022).

4 A. Kociofek-Peksa, J. Menkes, Problematyka sankcji i countermeasures w prawie migdzynaro-
dowym publicznym - wymiar filozoficznoprawny, (w:) P. Jablonski, J. Kaczor, M. Pichlak (red.),
Prawo i polityka w sferze publicznej. Perspektywa wewnetrzna, Wroclaw 2017, s. 92.

5 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. (Dz. U. Nr 78, poz. 483 ze zm.).

6 S. Jarosz-Zukowska, Konstytucyjna zasada ochrony wtasnosci, Krakéw 2003; eadem, Wlasnos¢
w okresie przeobrazen ustrojowych w Polsce z perspektywy orzecznictwa Europejskiego Trybu-
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nie w dwoch formach: poprzez wywtaszczenie albo przepadek rzeczy. Konstytucja
dopuszcza wywlaszczenie jedynie wowczas, gdy jest dokonywane na cele publiczne
i za stusznym odszkodowaniem (art. 21 ust. 2 Konstytucji RP). Przepadek rzeczy
z kolei moze nastapi¢ po tacznym spetnieniu dwdch przestanek: tylko w przypadkach
okreslonych w ustawie i tylko na podstawie prawomocnego orzeczenia sadu.

W przypadku sankcji miedzynarodowych instytucja wywtaszczenia nie ma zas-
tosowania — przede wszystkim dlatego, ze nie dochodzi do wyptaty stusznego odsz-
kodowania’. Na plaszczyznie obowigzujacych przepiséw prawa pozostaje zatem do
rozwazenia mozliwo$¢ zastosowania sankcji w trybie przepadku rzeczy. Aby tak zak-
walifikowa¢ projektowane sankcje — w postaci konfiskaty, nalezy je rozwazy¢ z dwdch
perspektyw. Po pierwsze: czy konfiskata mienia jako sankcja stosowana w zwigzku
z konfliktem miedzynarodowym w ogole miesci sie¢ w konstytucyjnym (art. 46) ro-
zumieniu przepadku rzeczy. Po drugie: czy dopuszczalny jest przepadek rzeczy osoby
fizycznej lub osoby prawnej (lub innej jednostki organizacyjnej), wobec ktérych nie
toczylo sie Zadne postepowanie karne i co do ktoérych sad nie orzekl popelnienia
przestepstwa.

W prawie karnym przepadek rzeczy czy konfiskata majatku (znana w PRL
na gruncie kodeksu karnego z 1969 r.? i zniesiona na mocy jego zmiany z 1990 r.)° sa
poprzedzone nie tylko wykazaniem osobie nim objetej czynu bezprawnego, ale takze
stwierdzeniem winy sprawcy. Jest to konstrukcja prawna, w ktérej m.in. stwierdza
sie, ze konkretna osoba jest sprawca danego czynu, czyn ten jest przestepstwem, ze
jest bezprawny, ze miedzy zachowaniem sprawcy a skutkiem zachodzi zwigzek przy-
czynowy. Podobnie w prawie cywilnym przepadek §wiadczenia moze nastapic, jezeli
$wiadczenie zostalo §wiadomie spetnione w zamian za dokonanie czynu zabronion-
ego przez ustawe lub w celu niegodziwym (art. 412 k.c.). Procedura cywilna prze-
widuje takze postepowanie sadowe dotyczace przepadku rzeczy przewidzianego
w prawie celnym (art. 610 i nastepne k.p.c.). Przedmiotowe przestanki trudno zasto-
sowa¢ w przypadku sankeji zwigzanych z konfliktem zbrojnym. Inaczej niz w prawie
krajowym, nie s3 one oparte na popelnieniu okreslonego czynu przez wiasciciela,
ale s3 adresowane do konkretnych oséb lub podmiotéw gospodarczych ze wzgledu

natu Prawa Czlowieka, Wroclaw 2016, s. 95 i n.; A. Frankiewicz, Konstytucyjna regulacja wias-
nosci w Rzeczypospolitej Polskiej, ,,Studia Erasmiana Wratislaviensia” 2009, s. 189, https://www.
bibliotekacyfrowa.pl/dlibra/publication/27607/edition/34397?language=pl (5.06.2022).

7 Na temat wywlaszczenia faktycznego zob. S. Jarosz-Zukowska, Wywlaszczenie faktyczne w orzec-
znictwie Europejskiego Trybunatu Praw Czlowieka, (w:) A. Bator, M. Jabtonski, M. Maciejewski,
K. Wojtowicz, Wspdlczesne koncepcje ochrony wolnosci i praw podstawowych, Wroctaw 2013,
s. 83 i n.; na temat konfiskaty mienia i zakresu regulacji zob. A.H. Ochnio, Konfiskata rozszerzona
w prawie wybranych panstw europejskich, ,,Prokuratura i Prawo” 2016, nr 12, s. 95-137.

8 Ustawa z dnia 19 kwietnia 1969 r. Kodeks karny (Dz.U. Nr 13, poz. 94).

9 Ustawa z dnia 23 lutego 1990 r. o zmianie Kodeksu karnego i niektérych innych ustaw
(Dz.U. Nr 14, poz. 84).
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na ich dwie cechy gléwne: przynaleznos¢ panstwows i istotne znaczenie dla polityki
panstwa napastniczego'.

Te dwie przestanki trzeba rozwazy¢ w kontekscie polskiego konstytucyjnego
modelu pozbawienia wlasnosci. Jak podkresla si¢ w orzecznictwie polskiego Try-
bunatu Konstytucyjnego, ,kryteria wprowadzenia ograniczenia (wlasnosci — przyp.
autorow) w prawie polskim odpowiadaja uznanym kryteriom mieszczacym sie
w granicach interesu publicznego powolywanego przez akty prawa miedzynaro-
dowego jako granica wkraczania w stosunki wlasnosciowe (...). Konstrukcja ochrony
wlasnosci w polskim prawie (art. 21 Konstytucji), dopuszczajaca mozliwos¢ ogran-
iczenia wlasnosci z uwagi na interes publiczny (art. 64 Konstytucji w zw. z jej art. 31
ust. 3), jest wiec zgodna z europejska tradycja prawng i odpowiada regulacjom obow-
igzujagcym w Unii Europejskiej”''.

Rozwazy¢ zatem nalezy w pierwszej kolejnosci istnienie interesu publicznego
w przypadku wyzucia z wlasnosci na podstawie sankgcji kierowanych. Pojecie interesu
publicznego jest ktopotliwe w podjeciu proby dookreslenia. Proby jego zdefiniowania
nie przyniosly jak dotad jednoznacznych ustalen. Przyjmujemy wyjasnienie, zgod-
nie z ktérym zbiorowo$¢ (utozsamiona czesto z panstwem) wybrataby racjonalnie,
dobrowolnie i nie kierujgc si¢ interesem jednostkowym'?, lecz aby osiggnac¢ wspolne
cele. Za nalezace do kategorii interesu publicznego uznaje si¢ te dobra, ktére sg
wazne dla wspdlnego istnienia, egzystowania.

Poprzez odwolanie do tak rozumianego interesu publicznego uzyskujemy od-
wolanie do potrzeby funkcjonowania spotecznosci jako calosci, dla wspolnego
pozytku — w tym sensie interes publiczny ma wielki potencjal normatywny i per-
swazyjny'‘. Warto doda¢, ze w konwencyjnym systemie ochrony praw czlowieka ten
termin uzyty jest wprost wlasnie jako cel usprawiedliwiajacy ingerencje w prawo
wlasnosci (art. 1 Protokotu 1 do EKPC)". Nie ulatwia to jednak zaklasyfikowania
konkretnych celéw jako interesu publicznego, a rozwiazania konfliktu, albo tez zna-
jdowanie punktu réwnowagi migdzy interesem wspdlnym (publicznym) a indywid-

10 Pomijamy przy tym zagadnienie szczegélowe w postaci posiadania przez te osoby wielokrot-
nego obywatelstwa i zwigzanych z tym nast¢pstw. Pomijamy takze motyw lojalnosci panstwowej
i wynikajace z niej nastepstwa dla obywateli.

11 Wyrok TK z dnia 28 stycznia 2003 r., K 2/02, https://sip.lex.pl/akty-prawne/dzu-dziennik-ustaw/
wyrok-trybunalu-konstytucyjnego-sygn-akt-k-2-02-17006043 (4.05.2022).

12 'W.Lippman, The Public Interest, (w:) idem, The Public Philosophy, Routledge London 1956, s. 42.

13 V. Held, The Public Interest and Individual Interests, New York, Basic Books 1970, s. 207.

14 O uzyciu tego pojecia w argumentacji pisza m.in. @. Ihlen, K. Raknes, Appeals to ‘the public in-
terest’: How public relations and lobbying create a social license to operate, ,,Public Relations Re-
view” 2020, vol. 46.

15 A. McHarg, Reconciling Human Rights and the Public Interest: Conceptual Problems and Doc-
trinal Uncertainty in the Jurisprudence of the European Court of Human Rights, ,,Modern Law
Review” 1999, vol. 62, wyd. 5, s. 684.
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ualnym, sg zawsze tak dobre i przekonujace jak procedury oraz uzasadnienia decyzji,
ktore te konflikty rozwigzuja.

Takie cele fatwiej zrekonstruowa¢ na gruncie norm prawa krajowego i to zaréwno
w sytuacji wywlaszczenia (gdzie cel publiczny jest wprost wskazany jako konieczna
przestanka), jak i przepadku - stosowanego jako $rodek o charakterze represyjnym.

3. Usprawiedliwienie ingerencji w konstytucyjne prawo wlasnosci
w odniesieniu do instytucji przepadku rzeczy

Wiasnos¢ jest jedna z fundamentalnych kategorii prawnych okreslajacych status
jednostki'. Z tego powodu przejmowanie wlasnosci prywatnej ze wzgledu na (dom-
niemane) zwigzki laczace z panstwem napastniczym to zdarzenie bezposrednio od-
noszace si¢ do ram ustroju panstwa prawnego. Polski porzadek prawny oparty jest
na konstrukcjach prawnych prawa rzymskiego, z jego podstawa w postaci rozdziele-
nia prawa prywatnego od prawa publicznego'’. Podstawe jego podzialu stanowi
réznica chronionego interesu. Stosunki majatkowe, w tym wlasno$¢ czy odpowied-
zialnos¢ za wyrzadzong szkode, to prawo prywatne. Obywatele czy podmioty gosp-
odarcze nie odpowiadaja ze swojej wlasnosci za szkode (w szerokim jej rozumieniu,
szerszym niz rozumienie cywilistyczne) wyrzadzong przez panstwo, ktdrego sg oby-
watelami. Ta fundamentalna dla panstwa prawa zasada miala zastosowanie nawet do
bezprecedensowych w skali $wiata zbrodni niemieckich, kiedy zastosowano regulacje
prawne wynikajace z podzialu prawa na prawo publiczne i prywatne. Prawodawca
wspoélczesny ma prawo oceni¢, ze to byt blad, ktérego nie warto powtarzaé. Niem-
niej jednak przejmowanie wlasnosci prywatnej ze wzgledu na dziatania panstwa jest
odstepstwem od tej — kluczowej dla cywilizacji europejskiej — konstrukc;ji i jako takie
nie moze nastepowac w sposob spontaniczny czy na niepewnej podstawie prawnej,
lecz na podstawie wypracowanych standardow®. Z tego powodu réwniez wykony-
wanie sankcji musi przebiega¢ w sposob zgodny z Konstytucja RP.

Nie ma w doktrynie prawa watpliwosci, ze w art. 46 Konstytucji RP przy-
jeto karnistyczne rozumienie pojecia ,,przepadek rzeczy”. Jak w trakcie prac nad
przygotowaniem Konstytucji RP dowodzil P. Winczorek, w Konstytucji powinno
by¢ przewidziane odstepstwo od ochrony wilasnosci w zwigzku z czynami krymi-

16  J. Helios, Wlasnos¢ w ujeciu filozoficznym i socjologicznym. Wybrane problemy, (w:) U. Kali-
na-Prasznic (red.), Wlasnos$¢ w prawie i gospodarce, Wroclaw 2017, s. 60.

17 Na temat wywlaszczenia w prawie rzymskim i jej pozostato$ciach we wspdtczesnym prawie pol-
skim zob. np. R. Kaminska, Czy w prawie rzymskim istniala instytucja wywlaszczenia? ,,Miscel-
lanea Historico-Iuridica” 2018, t. XVII, z. 2,s. 72in.

18  E.ZLetowska, Rzezbienie panistwa prawa. 20 lat pozniej, Warszawa 2012, s. 11.
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nalnymi®. Jak wyjasnia P. Sarnecki®, tradycyjnie wigze sie instytucje ,przepadku
rzeczy’ z prawem karnym (w szerokim rozumieniu) w sytuacji uznania popetnienia
pewnych przestepstw (wykroczen), a poniewaz przepadek rzeczy staje si¢ represja,
»dolegliwos¢ ta moze obywatela spotyka¢ jedynie w trybie realizowania wobec niego
odpowiedzialnosci karnej”. Zwraca uwage nie tylko zwigzanie przepadku rzeczy z od-
powiedzialnoscig karna, ale takze jej odniesienie wylacznie do obywateli. Z kolei
B. Banaszak i M. Jablonski*, charakteryzujac zakres zastosowania art. 46 Konstytucji,
stwierdzaja jednoznacznie, ze przypadki objete art. 46 majg zwiazek z popelnieniem
przestepstwa, a Z. Siwik dodaje: w art. 46 regulowany jest rodzaj dolegliwosci karnej
za popelnienie czynu zabronionego (przestepstwa lub wykroczenia), polegajacej
na przepadku na rzecz Skarbu Panstwa narzedzi lub innych przedmiotéw, ktore
stuzyty lub byty przeznaczone do popetnienia czynu zabronionego, lub przedmiotow
pochodzacych bezposrednio z czynu zabronionego, a takze na przepadku przed-
miotéw przestepstwa polegajacego na naruszeniu zakazu wytwarzania, posiada-
nia, obrotu lub przewozu okreslonych przedmiotéw?. Szerszy zakres zastosowania
art. 46 Konstytucji dopuszcza T. Sroka®, ale takze on zaznacza, Ze w zastosowaniu
zwrotu ,przepadek rzeczy” chodzilo o uzycie terminologii prawa karnego. Jest to do-
legliwos¢ o charakterze wtérnym, tj. ma charakter dodatkowej dolegliwosci prawnej
(kary dodatkowej), a nie gléwnej*.

Trzeba doda¢, ze nieco inna koncepcja zostala wyrazona w orzecznictwie TK,
zwlaszcza w ustaleniach wyroku z dnia 3 czerwca 2008 r. (P 4/06)*, w ktérym TK
przypomnial, iz pojecia konstytucyjne maja znaczenie autonomiczne wzgledem po-
je¢ ustawowych i konstytucyjne rozumienie ,,przepadku rzeczy” nie musi taczy¢ sie
z prawem karnym. Watku tego jednak nie rozwinal; w szczeg6lnosci — nawet posred-
nio - nie odnidst si¢ do sankcji w rozumieniu prawnomiedzynarodowym, tylko
(prawidlowo) skoncentrowat si¢ na kontrolowanych w tym konkretnym postepowa-
niu przepisach prawa o ruchu drogowym i rozporzadzenia w sprawie usuwania po-
jazdow. Przepadek jest stosowany w celu niedopuszczenia do bogacenia si¢ dzieki
czynom niezgodnym z prawem, a zarazem stanowi forme represji.

19  Biuletyn Komisji Konstytucyjnej Zgromadzenia Narodowego 1995, Nr 15, s. 79.

20 P Sarnecki, Komentarz do art. 46, (w:) L. Garlicki (red.), Konstytucja Rzeczypospolitej Polskiej.
Komentarz, t. I, Warszawa 2003, s. 3-4.

21  B.Banaszak, M. Jablonski, Komentarz do art. 46, (w:) J. Bo¢ (red.), Konstytucje Rzeczypospolitej
oraz komentarz do Konstytucji RP z 1997 roku, Wroctaw 1998, s. 92.

22 Z.Siwik, Komentarz do art. 46, (w:) J. Bo¢ (red.), Konstytucje..., op. cit., s. 93.

23 T. Sroka, Komentarz do art. 46, (w:) M. Safjan, L. Bosek (red.), Konstytucja RP, t. I: Komentarz,
art. 1-86, Warszawa 2016, s. 1159.

24 P Sarnecki, Komentarz..., op. cit., s. 3-4.

25  Wyrok TK z dnia 3 czerwca 2008 r., sygn. akt P 4/06, https://ipo.trybunal.gov.pl/ipo/Sprawa?cid
=1&dokument=1060&sprawa=3996 (5.06.2022).
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Dzialania naruszajgce prawo nie moga sta¢ si¢ zrodtem korzysci ani tez by¢
oplacalne dla podmiotéw nieprzestrzegajacych przepisow. Takie ratio legis wynika
zaréwno z regulacji prawa karnego, jak i cywilnego®.

Z punktu widzenia przepadku rzeczy jako sankcji za popieranie panstwa na-
pastniczego nie bez znaczenia jest ta cecha przepadku rzeczy, ze nie ma on charak-
teru samoistnego — pierwotnego. W polskim porzadku konstytucyjnym sankcje (jako
akty stosowania prawa) nie sg aktami samoistnymi. Muszg mie¢ wlasciwg podstawe
prawna. Nie ma przy tym znaczenia, czy chodzi o sankcje nakladane przez ONZ,
UE czy Polske samodzielnie. Polska jest panstwem prawnym zaréwno w stosunkach
wewnetrznych, jak i zewnetrznych (art. 9 w zw. z art. 2 Konstytucji RP), a konstytucy-
jna ochrona wlasnosci i innych praw majatkowych ma zastosowanie zaréwno wobec
obywateli RP, podmiotéw gospodarczych zarejestrowanych w Polsce, jak i pozos-
tatych podmiotéw majacych wlasno$¢ lub inne prawa majatkowe w Polsce.

Mysl lezaca u podstaw sankeji nakierowanych nie jest wspélna z — przywolang
przez TK - ,wspolng mysla lezacg u podstaw unormowan przewidujacych prze-
padek™. A skoro w przypadku przepadku rzeczy chodzi o pozbawienie podmiotu
wlasnosci, to konstytucyjne rozumienie tego pojecia wyktadane jest w sposob Scisty
i nie powinno by¢ rozciggane na nowe postaci pozbawiania podmiotu prawa prywat-
nego wlasnosci (odjecia wlasnosci).

4. Warunki konstytucyjne pozbawienia wlasnosci
poprzez przepadek rzeczy

Geneza przepisu konstytucyjnego i jego charakter wyjasniaja warunki, w jakich
przepadek moze by¢ zastosowany. Zgodnie z art. 46 Konstytucji przepadek rzeczy
moze nastagpi¢ tylko w przypadkach okreslonych w ustawie i tylko na podstawie
prawomocnego orzeczenia sadu. Pierwszy warunek dotyczy okreslonosci nie ty-
lko przepadku, ale takze jego podstaw — to jest okreslenia czynu, jaki przepadek po-
przedza, a owa okreslono$¢ powinna spetnia¢ takie wymogi, jak czyn zabroniony pod
grozba kary, wskazane w art. 42 Konstytucji.

Drugi warunek dotyczy organu i trybu, w jakim przepadek moze zosta¢ orzec-
zony. Organem tym jest wylgcznie sad, a tryb zaklada wydanie orzeczenia prawom-
ocnego po przeprowadzeniu postepowania sadowego lacznie z wyczerpaniem toku
instancji. Jak zauwaza P. Sarnecki, wlasno$¢ nie moze by¢ odebrana ani przez akt
ustawodawczy, ani przez akt wladzy wykonawczej. Niezgodne z art. 46 Konstytucji
s3 wszelkie ustawy, na ktérych podstawie organy administracji publicznej dokony-
walyby konfiskaty okreslonego mienia (obojetnie z jakich powoddw)?. Wymog

26 Ibidem.
27 Ibidem.
28 P Sarnecki, Komentarz..., op. cit., s. 2.
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orzeczenia sadu nie dotyczy jednak wylacznie organu, jaki ma kompetencje decy-
dowania o sankcji w postaci przepadku rzeczy, w szczegoélnosci jego niezawistosci
i merytorycznego przygotowania. Postepowanie sagdowe oznacza takze indywidu-
alne rozpatrzenie sprawy i stwierdzenie znamion tak przedmiotowych (stwierdzenie
popelnienia czynu zagrozonego przepadkiem i okolicznosci jego popelnienia), jak
i podmiotowych - to jest przypisanie sprawcy odpowiedzialnosci za ten czyn. Ar-
tykul 46 Konstytucji nakazuje zatem, zeby przepadek rzeczy nastepowal wylacznie
w drodze indywidualnego stwierdzenia okoliczno$ci zezwalajacych ustawa na orzec-
zenie takiej sankcji oraz z zapewnieniem osobie, ktorej sankcja ma dotyczy¢, prawa
do udziatu i obrony w tym postepowaniu - i gwarantuje to.

Zgodnie z orzecznictwem Trybunalu Konstytucyjnego, ocena regulacji
prawnych dotyczacych prawa wlasnosci nie sprowadza si¢ do zagadnienia prawnej
dopuszczalnosci wprowadzania ograniczen, ale odnosi si¢ do kwestii dochowania
konstytucyjnych ram, w jakich podlegajace ochronie konstytucyjnej prawo moze by¢
ograniczane”. Co warte podkreslenia, instytucje przepadku rzeczy, jako kluczowa
dla zrozumienia wtasnosci, TK zasadnie wywodzi z prawa rzymskiego i w zwiazku
z nim interpretuje, wskazujac, ze ochrony prawnej nie maja korzysci majgtkowe
uzyskane sprzecznie z prawem (lucrum inhonestum vel illicitum). Wyraz tej zasady
stanowi instytucja przepadku $wiadczenia, przedmiotu czy korzysci majatkowe;j®.
W przypadku sankcji zwigzanych z popieraniem panstwa napastniczego jest praw-
dopodobne, ze przepadek rzeczy nie wiaze si¢ z uzyskaniem korzysci majatkowych
sprzecznie z prawem, ale z popieraniem panstwa napastniczego.

Whioski

Naszym zdaniem wzglad na fundamentalnie ingerujacy w istote prawa wias-
nosci charakter sankcji uniemozliwia zastosowanie wykladni rozszerzajacej art. 46
Konstytucji RP*, tj. wprowadzenia do systemu prawnego w drodze ustawy normy
konstytucyjnej. Istota pozbawienia wlasnosci wymaga podejmowania aktéw stoso-
wania prawa (sankgeji) na konstytucyjnie pewnych podstawach i zgodnie ze stand-
ardami miedzynarodowymi®?. Szczegdlnie w tym zakresie nalezy wyeliminowac

29 Wyroki TK z dnia 12 stycznia 1999 r., sygn. akt P 2/98, OTK ZU Nr. 1/1999/2.

30  Wyrok TK z dnia 13 lipca 2004 r., sygn. akt P 20/03,

https://ipo.trybunal.gov.pl/ipo/Sprawa?cid=2&dokument=615&sprawa=3561 (5.06.2022).

31 P Sarnecki, Komentarz..., op. cit., s. 4.

32 Por. szerzej na temat kryteriéw usprawiedliwienia ingerencji w prawo wlasnosci S. Jarosz-Zu-
kowska, Wlasnosc..., op. cit., s. 54-94. Nie ma tu znaczenia ewentualny fakt akceptacji tych ro-
zwigzan przez wigkszo$¢ spoleczenstwa, co przy odpowiedniej oprawie medialnej jest mozliwe do
osiagniecia, a co moze stuzy¢ uargumentowaniu dziatan prawodawcy, nawet tych ,,0 charakterze
totalizujacym; por A. Breczko, A. Miru¢, Totalizujace praktyki we wspotczesnych demokracjach,
»Biatostockie Studia Prawnicze” 2016, z. 20B, s. 18 i n.
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ryzyko dzialania watpliwego konstytucyjnie. Takiej gwarancji nie stwarza uregulow-
anie przedmiotowej materii na poziomie ustawowym. Po pierwsze, wiaze si¢ z nig
ryzyko, ze w czasie obowigzywania ustawy Trybunal Konstytucyjny orzeknie, Ze jest
ona niekonstytucyjna, ze wszystkimi tego negatywnymi skutkami, w tym - natury fi-
nansowej. W polskim porzadku prawnym nie przewiduje si¢ bowiem obligatoryjnej
prewencyjnej kontroli ustaw z taka konsekwencja, ze wykluczalaby ona kontrole nas-
tepcza. Nie bez znaczenia jest tez biezacy kontekst sytuacyjny dziatalnosci TK i fakt,
ze czes$¢ krajowych i zewnetrznych uczestnikow stosunkow politycznych i prawnych
kontestuje prawomocnos¢ TK i podejmowanych przez niego orzeczen. Jest to istotny
fakt prawny, ktdry - niezaleznie od jego prawnej oceny — ma miejsce i jako taki pow-
inien by¢ uwzgledniony przez racjonalnego prawodawce.

Pozbawianie wlasno$ci w trybie sankcji prawnomiedzynarodowych, jesli
mialoby mie¢ miejsce, to — ze wzgledu na swdj pionierski charakter - wymaga umo-
cowania konstytucyjnego. Jest to konstrukcja prawna, w ktorej nie tylko nie nalezy
udowodni¢ osobie popelnienia przestepstwa (bo nie o przestepstwo w niej chodzi),
ale dowodzi si¢ jedynie zwigzkow osoby z dziatalnoscig napastnicza panstwa, pozwa-
lajacych przypisa¢ jej odpowiedzialno$¢ prawng za naruszenie wartosci uznanych
przez spotecznos¢ migdzynarodowa (odpowiednio: UE, Polske) za wymagajace
ochrony. Bez zmiany normy z art. 46 Konstytucji wprowadzenie w miejsce zam-
rozenia konfiskaty mienia wymaga spelnienia warunkéw konstytucyjnych, to jest
zastosowania indywidualnego trybu sadowego orzekania przepadku i przypisania
konkretnej osobie — wlascicielowi odpowiedzialnosci za czyn zabroniony ustawa.

Pozbawianie wlasnosci to materia bezposrednio wchodzgca w sktad ustrojowych
podstaw panstwa i jesli ma zachodzi¢, to powinna zosta¢ w nich ujeta. Watpliwosci
co do istnienia konstytucyjnej podstawy dzialania uzasadniaja konstytucjonal-
izacje sankcji, ich wkomponowanie w konstytucyjny system mechanizméw prawor-
zadnosci. Konstytucjonalizacja problematyki jest tez istotna z punktu widzenia
zasad jej wykladni. W prawie konstytucyjnym odréznia si¢ zasady wykladni reg-
ulacji konstytucyjnych od zasad wykladni regulacji ustawowych. Konstytucjon-
alizacja przepadku rzeczy w zwigzku z toczacym si¢ konfliktem zbrojnym stanowi
tez zabezpieczenie przed pochopnym znoszeniem wiasnosci lub innych praw ma-
jatkowych. Warto na koniec podkresli¢, ze — niezaleznie od okolicznosci —kazde ar-
bitralne i selektywne stosowanie prawa nie moze by¢ uznane za usprawiedliwione,
a takze dopuszczalne. Innymi stowy, istota sankcji - jako instytucji prawa migdzynar-
odowego publicznego - uzasadnia zastosowanie innej konstrukeji prawnej niz prze-
widziany w art. 46 Konstytucji RP przepadek rzeczy.
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