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Introduction

It is hard to deny that nowadays, rapid developments in the technology sector are
deeply affecting daily lives, rising serious questions about the possibility for everyone
to fully enjoy their fundamental rights and freedoms in the digital age. Just as each rev-
olution at some point begins to devour its own children, the current so-called ‘digital
revolution’ also gives rise to certain side effects that pose challenges from the perspec-
tive of human rights protection. Ubiquitous digitalisation in fact results in the neces-
sity, or rather an obligation, to use new information and communication technology
(ICT) in order to get access to various services or products that have often become only
available online. In other words, digital technologies are now no longer merely optional
tools serving to ease our private, professional and social lives, but impose themselves
as indispensable. This in turn means that some people may face different digital barri-
ers, as they cannot financially afford the necessary devices or mobile applications (dig-
ital poverty), or they lack sufficient skills to operate them effectively (digital illiteracy).
For others, the key problem might be the interference with their freedom of choice re-
garding the use of digital technologies and the coercion to be constantly online. Any
wish to stay offline could then lead to the marginalisation or even exclusion of an indi-
vidual from certain spheres of activity. As a result, the phenomenon of a digital divide
emerges, which seriously undermines the exercise of many basic human rights, such as
the right to protection of one’s private and family life, the right to information and free-
dom of expression, the right to education, etc.

The concept of the ‘right not to use the internet’ is fairly new doctrinally and is
still at the conceptualisation stage (Susi, 2025). Nevertheless, some scholars have al-
ready recognised its high potential as a compelling ethical and legal argument in the
debate about how to prevent undesirable repercussions from widespread digitalisa-
tion and how to maintain people’s freedom of choice for living a more analogue life
(Kloza, 2024; Terzis, 2025). This article aims to broaden this doctrinal analysis of the
right not to use the internet in the context of the positive duties of public authorities
to ensure all necessary legal and factual conditions for the full enjoyment of basic hu-
man rights by everyone. We argue that the right not to use the internet, considered
as a component of the catalogue of so-called ‘digital rights, requires that each person
shall be given a real option to choose analogue forms of interaction with the out-
side world, and therefore that a certain amount of offline reality shall be protected so
as to guarantee the feasibility of acquiring information, goods and services in some
non-digital way. To give reasons for this assertion, we outline major negative conse-
quences of the ongoing process of mass digitalisation and depict the measures that
are usually undertaken in response, which mostly result in a further decline of the
offline sphere. In this context, we introduce the concept of the right not to use the in-
ternet and try to demonstrate its usefulness regarding the need to provide effective
protection from the coercion to be constantly online, In the article, we apply research

10 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



The Right Not to Use the Internet and Protection against the Digital Divide: Some Preliminary Remarks

methods commonly used in legal studies, such as the descriptive and conceptual
methods. We analyse both supranational and national legal frameworks related to the
issue of the accessibility of digital products and services, as well as relevant soft law.
A dogmatic description of the concept of the right not to use the internet then serves
to assess possible applications of this newly emerging digital right when developing
legal solutions against digital coercion.

1. Universal digitalisation and its side effects

Since the beginning, the development of new ICT has been enthusiastically em-
braced by policymakers as a useful means of fostering economic and social progress.
It soon became commonly assumed that this newly emerging ‘digital economy’ might
ensure dynamic and stable economic growth (Gomes et al., 2022). At both suprana-
tional and national levels, multiple policy documents and legislation have begun to
be adopted with the purpose of boosting the digitalisation process in the fields of, for
instance, goods trade, services, education or public administration. Already in 2002,
access to the internet was recognised as a universal service under European Union
law (European Parliament & Council of the European Union. (2002, 7 March). Di-
rective 2002/22/EC of the European Parliament and of the Council of 7 March 2002
on Universal Service and Users” Rights Relating to Electronic Communications Net-
works and Services (Universal Service Directive). At the same time, because of ‘the
need to make further progress to keep the development of the e-economy as a pri-
ority on the European policy agenda; the eEurope 2005 Action Plan was launched
(Council of the European Union, 2003). In 2010, in the aftermath of the Great Re-
cession of 2007-2009, the European Commission presented the ‘Digital Agenda for
Europe, aimed at delivering sustainable economic and social benefits from a ‘Digital
Single Market’ based on fast and ultra-fast internet and interoperable applications
(European Commission, 2010). According to its assumptions, proper implementa-
tion of this agenda was supposed to spur innovation, economic growth and improve-
ments in daily life for both EU citizens and businesses.

From the perspective of human rights law, the question has arisen, however, as to
whether such a dynamic digitalisation of virtually all spheres of an individual’s social,
commercial or civic activity requires the guarantee of a new fundamental right, re-
ferred to as a ‘right to internet access’ (Best, 2004; De Hert & Kloza, 2012). Although
the existence of such a right has not been explicitly acknowledged in any act of inter-
national law, universal internet access has been recognised as an indispensable tool
for realising a range of human rights, combating inequality and accelerating develop-
ment and human progress (La Rue, 2011). In 2012, the United Nations’ Human Rights
Council adopted its first resolution on the promotion, protection and enjoyment of
human rights on the internet. The Council affirmed that ‘the same rights that people

Bialystok Legal Studies 2025 vol. 30 no. 4 11
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have offline must also be protected online, and it called upon all states to ‘promote
and facilitate access to the internet. In parallel, in 2014, the Parliamentary Assem-
bly of the Council of Europe adopted Resolution 1987 (2014), ‘the right to internet
access, in the light of which ‘everyone shall have the right to internet access as an es-
sential requirement for exercising rights under the European Convention on Human
Rights and therefore that ‘the member States should recognise the fundamental right
to internet access in law and in practice’ (Council of Europe Parliamentary Assem-
bly, 2014). This document placed particular emphasis on the requirements of the af-
fordability, interoperability and integrity of internet services, taking into account the
latest technological developments, and underlined the duty of the Member States to
‘increase their efforts to ensure internet access for people with special needs and dis-
advantaged internet users. Over the past decades, a clear evolution can be discerned
in the approach of the European Court of Human Rights in cases where digital issues
have arisen in the context of fundamental rights, as evidenced, for example, by the
creative interpretation of the provisions of the Convention to formulate a standard
for the protection of individual rights on the internet. In addition to the internet ac-
cessibility standard, attention is paid to the need to respect a number of other values
of democratic societies, including in particular the right to privacy enshrined in Ar-
ticle 8 of the Convention (Wisniewski, 2021, pp. 114-131). Subsequently, access to
and use of the internet has been a constant focus of attention for international bod-
ies responsible for protecting human rights (Szoszkiewicz, 2018). At the same time,
at the national level, a new right to internet access has been constitutionalised either
directly, by adopting a constitutional amendment act, or indirectly, through the cre-
ative jurisprudence of apex courts; examples of such countries include Portugal and
Greece. Since 1997, the Portuguese Constitution has guaranteed everyone access to
public information technology networks (Oz6g & Puchta, 2025, pp. 94-95).
Notwithstanding this favourable, sometimes even naively enthusiastic, approach
to internet access, commonly regarded as a means of ensuring general well-being for
all, various side effects of the digital revolution have become increasingly apparent
over time. Given the fact that many goods and services — both public (e.g. submis-
sion of a tax return or registration for a medical consultation) and private (e.g. han-
dling of a bank or insurance account) — have become available exclusively or mostly
through specific websites or mobile applications, internet use, at least in some cases,
has turned out to be de facto compulsory. In other words, a ‘right to internet access’
has transformed into a kind of obligation to get online and use ICT. For some people,
universal digitalisation has resulted in limiting their freedom of choice as to how they
might interact (online or offline) within horizontal and vertical relations. In the other
words the horizontal perspective concerns equivalent bodies (individuals versus in-
dividuals), while the vertical perspective concerns individuals versus public authori-
ties and we analyze the right not to use the Internet in both legal relationships, taking
into account the specific circumstances of the individual. For others, in turn, this pro-
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cess has brought new barriers that impede or restrain their capability to get certain
goods or services. Such barriers might be due to a lack of financial resources needed
to acquire the necessary devices and services from an internet provider, as well as a
lack of sufficient skills to operate constantly more sophisticated ICT (so-called ‘digital
illiteracy’). As a result, a new phenomenon of a ‘digital divide’ has arisen, reinforcing
already existing social, economic and political inequalities (Ragnedda, 2017).

This phenomenon of a ‘digital divide’ was already recognised in the last decade of
the 20th century. During research in the late 1990s, a series of surveys was conducted
by the National Telecommunications and Information Administration in the USA,
with the aim of assessing the number and characteristics of ‘information-disadvan-
taged’ people (so-called ‘Have Nots’). It was concluded that the divide between those
with access to new technologies and those without was at that time ‘one of Ameri-
cas leading economic and civil rights issues’ (NTIA, 1999). In 2001, the OECD de-
fined the ‘digital divide’ as a gap between individuals, households, businesses and
geographic areas at different socio-economic levels with regard both to their oppor-
tunities to access ICT and to their use of the internet for a wide variety of activities
(OECD, 2001). It soon became clear that such inequalities within access to and use of
the internet are related to criteria such as income, age, education and geographic lo-
cation. As the notion of a ‘digital divide’ might suggest that there is a simple division
between two clearly separated social categories (‘Haves’ and ‘Have Nots’), analysis of
the phenomenon as ‘a range of positions extending across whole populations - from
people having no access and use at all to those with full access and using several ap-
plications every day’ (van Dijk, 2020, p. 10) has been proposed. At the same time,
some other terms have been promoted to describe these digital inequalities, and in
particular the notion of ‘digital poverty, understood as somebody’s inability to inter-
act with the online world fully, when, where and how they need to (Allmann, 2022).
In contrast to the digital divide, digital poverty ‘cannot be seen in dichotomic terms
(i.e., digitally poor versus digitally rich) but as a continuum where different degrees
of digital poverty could be observed’ (Ragnedda et al., 2022, p. 5).

Although the existence of various barriers to the use of new ICT has been known
for years, and despite the fact that endless efforts have already been made to remove
such barriers, the phenomenon of digital inequality persists, and in some parts of the
world is even increasing (Heeks, 2022). It might be said that the more goods and ser-
vices have been transferred to the digital world, the more social, economic and political
exclusion there is in the analogue one. According to the International Telecommunica-
tion Union’s statistics, in 2024 fully 5.5 billion people were online, which represented
only 68% of the world population. It means that 2.6 billion people, one-third of the
global population, still did not have enough access to the internet. In the ITU’s opinion,
‘universal connectivity remains a distant prospect’ (International Telecommunication
Union, 2024, p. 1). As far as the European Union is concerned, 94% of all households
surveyed in 2024 had access to the internet (Eurostat, 2024), but still about 2.4% of the
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EU’ 450 million inhabitants (i.e. nearly 11 million) could not afford an internet con-
nection (World Economic Forum, 2023). The statistics of the Polish Central Statistical
Office show that although 95.9% of households had internet access in 2024, the per-
centage of 16 — to 74-year-olds with at least basic digital skills was still only 48.8%. What
is more, while at least basic digital skills were possessed by 73.5% of 16 — to 25-year-olds
and by 72.1% of 25 - to 34-year-olds, the percentage was only 13.7% within the age
group of 65 — to 75-year-olds. In addition to these inequalities based on age, differen-
tiation related to territorial criteria (the degree of urbanisation) is also noticeable, as
among rural residents the percentage of people with at least basic digital skills is signifi-
cantly lower compared to the percentage of residents of small and large cities (33%, 45%
and 55%, respectively) (Statistics Poland, 2024).

2. Common measures to address the digital divide

From the perspective of human rights law, the digital divide implies new imped-
iments to the full enjoyment of several fundamental rights and freedoms (Saraceni,
2020). An inability to access the internet and to make use of new ICT equals an ina-
bility to freely exercise, for instance, the right to lead a private life in undisturbed con-
tact with relatives and friends, the right to acquire and disseminate information and
opinions, the right to participate actively in public and private life, the right to obtain
appropriate healthcare, and the right to education, as well as the right to access cul-
tural goods and services, etc. In the framework of the United Nations’ Convention on
the Rights of Persons with Disabilities, adopted in 2006, and to enable persons with
disabilities to live independently and participate fully in all aspects of their life, state
parties have agreed to take all appropriate measures to promote access for such peo-
ple to new information and communication technologies and systems, including the
internet. European institutions adopted the European Declaration on Digital Rights
and Principles for the Digital Decade in 2023, announcing their commitment to ‘a
digital transformation that leaves nobody behind’ (European Parliament et al., 2023).
According to the wordings of this Declaration, everyone throughout the EU should
have access to affordable and high-speed digital connectivity, as well as the right to
education, training and lifelong learning enabling the acquiring of all basic and ad-
vanced digital skills. The Polish Constitution of 1997 prohibits any discrimination in
social, political or economic life on any grounds; such a prohibition also applies to
an individual’s activities in digital reality. The Constitutional Court has stated that
‘technological development expands the sphere of human functioning’ and has noted
that ‘although the Constitution does not explicitly refer to the functioning of the in-
dividual in the virtual space, the protection of the constitutional freedoms and rights
of individuals in connection with the use of the internet and other electronic means

14 Bialystok Legal Studies 2025 vol. 30 no. 4
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of remote communication is no different from that concerning traditional forms of
communication or other activities’ (Judgment of the Constitutional Tribunal, 2014).

The existence of any barriers hampering individuals from exercising their fun-
damental rights and freedoms implies the positive obligation of public authorities to
undertake every necessary action to overcome such barriers. It is up to competent su-
pranational or national authorities to choose appropriate measures, provided that these
are adequate, effective and proportionate. However, when it comes to removing barri-
ers to digital inclusion, it seems that the most common answer to the side effects of the
phenomenon of universal digitalisation is simply more digitalisation. In practice, coun-
tering digital exclusion most often involves seeking to facilitate accessibility and the use
of services in the virtual world, and no provision is made for an offline option as a vol-
untarily chosen alternative that would not put the individual at a disadvantage. In other
words, policy — and lawmakers are willing to adopt measures which, in general, consist
in imposing on public entities as well as on private sector actors various new duties re-
garding the availability of goods and services offered online.

For instance, in 2016, European lawmakers adopted Directive 2016/2102 on the
Accessibility of the Websites and Mobile Applications of Public Sector Bodies, also
referred to as the Web Accessibility Directive. The objective was above all to harmo-
nise national laws, regulations and administrative provisions related to the accessi-
bility requirements of the websites and mobile applications of public sector bodies so
as to make such websites and applications more accessible to their users, in particu-
lar to persons with disabilities, on the basis of common accessibility requirements.
This Directive imposes on EU Member States the obligation to ‘ensure that public
sector bodies take the necessary measures to make their websites and mobile appli-
cations more accessible by making them perceivable, operable, understandable and
robust’ (European Parliament & Council of the European Union, 2016). Websites and
mobile applications shall be presumed to be in conformity with these requirements
where they meet the European harmonised standard EN 301 549 v3.2.1 (2021-03)
(European Commission, 2021). Pursuant to this Directive, public sector bodies are
supposed to provide and regularly update a detailed, comprehensive and clear acces-
sibility statement on the compliance of their websites and mobile applications with
these accessibility requirements. Each statement shall also include, firstly, informa-
tion on those parts of the content that are not accessible, an explanation of the rea-
sons for such inaccessibility and, where appropriate, information on the accessible
alternatives; secondly, a description of and a link to a feedback mechanism enabling
any person to notify the body concerned of any failure to comply with the accessi-
bility requirements; and thirdly, a link to the enforcement procedure in the event of
an unsatisfactory response. The Member States have therefore been obliged to set up
an adequate and effective enforcement procedure, for example by enabling users to
lodge a complaint with the ombudsman for failure to comply with the provisions of
the Directive.

Bialystok Legal Studies 2025 vol. 30 no. 4 15
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In addition, taking into account the fact that no matter how accessible a web-
site is, it cannot be used without a suitable computer or smartphone, in 2019 Euro-
pean lawmakers adopted Directive 2019/882 on the Accessibility Requirements for
Products and Services, which concerns products and services such as computers and
operating systems, smartphones, tablets, e-readers and dedicated software, payment
terminals and automated teller machines, as well as ticketing and check-in machines,
consumer banking services, e-commerce services, and parts of services related to air,
bus, rail and waterborne passenger transport, etc. This Directive, also referred to as the
European Accessibility Act, obliges EU Member States to ensure that economic (this
time private) operators place on the European market only such products, or provide
only such services, that comply with the common accessibility standards set out in Eu-
ropean law. Economic operators must ensure that they design, manufacture and place
on the market products (or that they design and provide services) which correspond
to multiple requirements listed in relevant annexes attached to Directive 2019/882,
which have passed through a special conformity assessment procedure and bear the
CE marking affixed to them (in the case of products) or include information assessing
how the service meets applicable requirements. At the same time, competent national
market surveillance authorities have been vested with the task of evaluating whether
products meet applicable requirements, and in the event of non-compliance they may
call on the economic operator concerned to take all appropriate corrective action or,
in the absence of such action, to withdraw the product from the market. The Member
States are supposed to establish, implement and periodically update adequate proce-
dures in order to check the compliance of services with the requirements of this Di-
rective, should follow up complaints or reports related to any case of non-compliance,
and should verify whether the economic operator has taken the necessary corrective
action. The European Accessibility Act should be implemented in national law by issu-
ing appropriate legal regulations from 28 June 2025.

So as to implement the above-mentioned European directives, Polish lawmakers
have enacted new national legal frameworks, namely the 2019 Act on Digital Accessi-
bility of Public Entities’ Websites and Mobile Applications (referred to as the DAA) and
the 2024 Act on Ensuring the Compliance by Economic Operators with Accessibility
Requirements Related to Certain Products and Services. These two legislative measures,
together with the 2019 Act on Ensuring Accessibility for People with Special Needs, are
designed to create a coherent system for protecting vulnerable people’s needs (Medrzy-
cki, 2025). According to the DAA, 49 elements of technical requirements listed in its
annex shall be met for the websites and mobile applications of public sector entities to
be considered as enabling digital accessibility at the required level. These elements cor-
respond to the Web Content Accessibility Guidelines (WCAG) success criteria (Marzec
& Pietrasiewicz, 2020). A public sector entity fulfils its duty to ensure the digital accessi-
bility of its website or application if the latter is functional, compatible, perceivable and
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understandable in accordance with the relevant provisions of the Polish standard that
implements the EN 301 549 V3.2.1:2021 standard.

At this point, it is premature to assess the real impact of the measures taken. It
seems that the current understanding of service accessibility is not fully adequate for
the needs of all people. First and foremost, the issue of people who express a prefer-
ence to remain offline by choice has still not been addressed. The remedies outlined
above are combined with the belief that it is necessary to provide access to the net-
work and its services to people with special needs, which in itself, of course, deserves
a positive assessment, but accessibility should be understood here, more broadly, also
as the ability to decide to remain offline. This should apply to a situation in which
an individual is fully capable of using the internet and the digital services it offers
and has the necessary technical conditions, but is not interested in this form of ac-
tivity. Respecting her choice is closely linked to respecting human freedom and
decision-making autonomy, which is at the heart of the modern democratic state.
Nonetheless, efforts to promote digital accessibility support those already interested
in using the Web and are not combined with any measures to protect the interests of
those who would like to preserve their analogue way of living. The reasons for such
a decision are irrelevant and should not be subject to assessment by public authori-
ties. Respecting somebody’s choice to be offline means, however, seeking to maintain
alternative forms of activity alongside the digital ones. In other words, it is crucial to
ensure that, as far as possible, any activity or service carried out via the network is
also available in an analogue manner. Exclusion from a certain aspect of public life
solely because of one’s attitudes towards new digital ICT should also be considered as
a kind of digital divide.

3. The right not to use the internet as a pertinent argument
in combating the digital divide

The concept of the ‘right not to use the internet is a more recent doctrinal idea
and has not been explicitly expressed in any modern legal acts. Nonetheless, it may
be deduced from the ‘classical’ human rights and freedoms as a new guarantee nec-
essary for effective protection in the so-called ‘digital age’ It has been aptly noted that
‘assuming that the non-use of the internet merits protection, human rights might be
invoked as a means to protect individuals from the obligation to use the internet [...]
As the use of the internet could be protected by means of human rights law, it fol-
lows that the opposite - its non-use — could too be protected thereby’ (Kloza, 2024, p.
3). In other words, a new right not to use the internet - or, at least, some safeguards
from digital coercion - may be rightly interpreted from existing human rights law
and justify the need to preserve adequate non-virtual space for human activity. In
the face of overwhelming digitalisation, though, some reinterpretation of the norma-
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tive content of the conventional or constitutional provisions in force seems somehow
obvious and desirable from the point of view of the adaptability of human rights law
to changing social and technological realities. For example, as freedom of access to
new digital services has been recognised as part of the ‘classical’ freedoms of opinion
and expression (Constitutional Council of the French Republic, 2009), it might be
justly assumed that the right to information also requires the opposite, which is the
maintenance of alternative, non-digital ways of accessing the information and data
resources one needs. It therefore seems questionable that if, under Polish law, a given
public authority places a piece of public information on a website dedicated to acting
as a ‘bulletin of public information, such information ceases to be available in an an-
alogue manner (e.g. in writing or orally), even if this is requested by the rightsholder
(Wyporska-Frankiewicz, 2023). Furthermore, some commonly adopted conven-
tional or constitutional provisions may also serve as an at least indirect textual an-
chorage for reconstructing the right not to use the internet. Taking here the example
of the existing conventional and constitutional requirements to ensure healthy and
hygienic conditions of work, it is rational to argue that such requirements constitute
a sufficient legal basis for the so-called ‘right to disconnect’ (or simply the ‘right to be
offline’), which is becoming more and more broadly recognised within European le-
gal systems (Vargas-Llave et al., 2020).

Taking, in turn, the right to internet access as an autonomous human right, it
may then be argued that the normative content of such a right shall always be viewed
in two contexts, positive and negative, as is usually the case for many other funda-
mental rights and freedoms. Freedom of conscience and religion, for instance, is
commonly understood as both freedom ‘to’ (freely choose) one’s own religion, and
freedom ‘from’ (professing) any religion. Similarly, the freedom of association in un-
ions also includes the so-called negative freedom of association, by which is meant
the ability to decide not to belong to any trade union without suffering negative con-
sequences because of such a decision. The freedom to choose and pursue a given oc-
cupation also inevitably includes the possibility of deciding to change one’s current
occupation or not to have any; one of the elements of this freedom is, therefore, the
freedom to decide simply not to work. From this perspective, the right to internet ac-
cess, in negative terms, implies a freedom from being forced to make use of the net-
work and the services offered on it. From the point of view of legislative technique,
the right not to use the internet would thus require that, on the one hand, a real op-
tion for refusing the use of digital means of interaction is provided, and that, on the
other hand, an individual willing to benefit from such an option is not subject to any
sort of exclusion which would lead to discrimination against him in social, political
or economic life. It seems that in terms of guaranteeing the individual’s right not to
use the internet, there should be both a negative element, in the form of an injunc-
tion to respect the decision not to use the internet, and a need for public authorities
to take positive action by creating appropriate legal and institutional solutions to pro-
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tect those opting out. In other words, public actors cannot be indifferent to non-users
of the internet, and alternative solutions must be implemented in the real world.

From this perspective, the right not to use the internet is not merely a negative
right, where the task of public authorities would be simply not to interfere with the
individual’s activity. An effective realisation of such a digital right also implies certain
positive actions by public authorities, such as adjusting the legal framework with the
purpose of assuring non-digital access to services and products, without any addi-
tional barriers for those who would prefer not to use digital tools, in comparison to
those acting online. In other words, proper regulation of the right not to use the in-
ternet should be combined with the enactment of a programmatic norm that would
oblige lawmakers to shape legislation in such a way that making use of digital tools
will not be the only option in the future. In doing so, it is desirable to define a long-
term strategy for measures to be taken so as to respect somebody’s decision to remain
offline. Situations when there is no other option than acting via the internet should be
absolutely exceptional and proportional. Even in such cases, however, some measures
need to be adopted to prevent a digital divide. For instance, some specialised social
assistants might be appointed to help digitally excluded persons with accessing ser-
vices or products which are only available online (Medrzycki, 2024). Another con-
ceivable solution could be so-called ‘Digital Senior Clubs’ (Cyfrowe Kluby Seniora),
which have been opened in Poland since 2022. Different public organisations may
seek financial support from the Polish government for creating such clubs in order
to increase the digital skills of elderly people and to counteract their digital exclusion
(Polish Ministry of Family, Labour and Social Policy, 2022).

Conclusion

One might be tempted to say that remaining offline today is a modern luxury
that is increasingly difficult to afford. Reaping the benefits of innovation, however,
should be the right of every person, but not an obligation on them to make use of new
technological solutions. Offline status is an asset that is not available to everyone, so
efforts should be made to protect freedom of choice (Kloza, 2024, p. 5). It is becom-
ing increasingly difficult, if not impossible, to adopt a negative or indifferent attitude
towards the phenomenon of universal digitisation without worsening one’s situation.
It is not a matter of merely guaranteeing the right to remain offline, but of creating a
level playing field between those who consciously choose to operate offline and those
who prefer to operate online; the choice to remain offline should not be combined
with any automatic deterioration of the protection of one’s basic rights and freedoms.
Bridging the divide between the analogue and the virtual worlds in the area of public
life is the current challenge for lawmakers. It should be borne in mind that any revo-
lution - and the so-called ‘digital revolution’ is no exception - brings profound social
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changes, which are usually combined with the emergence of a new social stratifica-
tion, if only because of different abilities to adapt to new conditions, including digital
ones. The new dimension of the general principle of equal treatment emerges pre-
cisely in social relations with the virtual world.

Every democratic society should put the need to protect and maximise freedom
of choice at the forefront, rather than an obligation to operate in one predetermined
way. This is especially important in a time of mass digitisation and the unknown di-
rection of its further development. The possibility of opting for an offline way of life
should thus be explicitly promoted. Undoubtedly, the concept of a right not to use
the internet may serve as a compelling argument while making policies to counter-
act digital inequalities and to preserve the fundamental freedom of choice, which in-
cludes the freedom to operate oftline.
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and the Right to Non-Use

Abstract: The author discusses the phenomenon of non-use, defined as a conscious refusal to use the
internet, and its constitutional justification. She defends the thesis according to which an individuals
decision not to use the internet, and thus electronic communication, may have a constitutional back-
ground. It is also discussed that the traditionally understood principle of freedom of form should not be
subject to an exception that makes the effectiveness of administrative proceedings dependent on their
performance electronically, especially through an ICT system. This constitutionally guaranteed right
cannot be hindered by a lack of or deficiency in the necessary statutory regulations. The introduction of
a procedural regulation about the right not to use the internet within the laws on administrative and tax
proceedings is postulated.
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Introduction

The intensive development of modern technologies and the ubiquity of commu-
nication and data transmission have led to a need to introduce regulations dedicated
to these issues, although initially the normative order of the internet (as it is called
by Kettermann (2020, p. 61)) was a work of interaction between existing regulations
and new forms of social activity and accompanying technologies. It can be observed
that in this phase of ‘digital transition, there was an adaptation through the dynamic
interpretation of regulations previously applied only in the analogue world (de Gre-
gorio, 2022, p. 7). Examples of such regulations are primarily provisions of civil law:
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on property, in particular intellectual property, on the protection of personal data, or
on contracts. Without diminishing the role of global businesses in building the dig-
ital world, which has been emphasized in the literature, significance should also be
attributed to nation states and their administrations (de Gregorio, 2022, p. 7). While
transnational corporations have long recognized the potential of electronic com-
munication and concluding contracts remotely, delivering material goods based on
online offers, and multiplying goods and services used exclusively in virtual reality
(especially entertainment broadly understood, including computer games), public
administration in many countries has only recently begun using the possibilities of
the digitalized world. In a sense, public administration is catching up, learning from
the experience gained in private companies. As Lessing has aptly noted, the interac-
tions between administrations and businesses are mutual, and as a result of the inter-
penetration of the private and public spheres, a ‘change in the effective architecture of
the internet’ (2006, pp. 60 is taking place. The aim of this article is to verify the thesis
that the concept of non-use has a constitutional basis, allowing for the protection of
individuals who do not use modern technologies when dealing with public adminis-
tration. It has been based on comparative legal, sociological and dogmatic research.
In various parts of the text, the terms ‘the right not to use the internet, ‘freedom from
internet use’ and ‘a non-use attitude’ appear. I understand the first two as equivalent,
a right to refuse to use the internet and freedom from obligation in this respect, the
sources of which I seek in constitutional regulations. I use the term ‘non-use attitude’
to describe a sociologically interesting behaviour that assumes reluctance or resigna-
tion about using the internet.

1. The Digitalization of public life in the light of fundamental rights
and freedoms

The development of regulations dedicated to the computerization of public life
has caused various consequences in the sphere of individual rights and freedoms, espe-
cially fundamental ones. The necessary reaction by the legislature in this situation is de-
scribed by a concept called ‘the constitutionalization of the internet; a ‘process by which
a constitution is introduced into a legal order, whether domestic, or [...] international’
(Jamart, 2014, pp. 57). What is more, according to Jamart, ‘global constitutionalism em-
braces the idea that a constitution should govern our globalized world, keeping in mind
that the form and substance of such a global constitution may have little to do with that
of domestic constitutions. There is a continuum of global constitutionalism visions [in-
cluding] support for a world government that would resemble domestic governments’
(Jamart, 2014, pp. 57-58). Global constitutionalism is described as ‘not a comprehen-
sive concept but rather an amalgamation of ideas (key themes), with some thinkers
stressing certain features and some thinkers stressing other features of what they be-
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lieve would be constitutive of a global constitution’ (Schwabel, 2011, p. 51). The concept
refers among other things to ‘recognition of individuals’ rights’ (Schwdébel, 2009, p. 4),
and provides useful parameters for evaluating the meaning and significance of the in-
ternet’s freedom and principles (Jamart, 2014, p. 57).

A question about the effects of this phenomenon on the legal system and the
legal situation of the individual naturally arises. It seems particularly interesting to
consider whether a non-use attitude towards the internet, which has recently become
increasingly common, may also be entitled to constitutional protection. The example
of Poland proves that the isolation of the pandemic has become a kind of catalyst for
the introduction of new technologies to public administration and the proceedings
conducted by it. Previously, the implementation of the option of handling a case on-
line, which was formally available, posed quite a few difficulties for administrations,
which rarely initiated actions aimed at launching electronic delivery based on Article
39(1) of the Code of Administrative Procedure (Sejm of Poland, 1960) - a provision
in force since 21 November 2005.

Moreover, this provision has been amended many times, proving the helpless-
ness of the legislature in its striving to implement the postulate of the computeriza-
tion of administration. It was only during the pandemic that a significant change was
made to Article 14 of the Code of Administrative Procedure, consisting in the admis-
sion of online services, the preparation of documents in electronic form and their
automatic generation; this was a result of the addition of paragraphs 1(a)-(d) to this
provision, based on Article 61 of the Act of 18 November 2020 on Electronic Delivery
(Sejm of Poland, 2020c). The assumption of these regulations was, generally speak-
ing, to limit the personal contact of persons involved in administrative proceedings
for health and safety reasons, but without prejudice to the proceedings’ course or the
identification of individual entities, and ensuring the integrity and confidentiality of
the information sent, as well as the reliability and integrity of data sent in both direc-
tions. In the same period, the Act of 16 April 2020 on Specific Support Instruments
in Connection with the Spread of the SARS-Cov-2 Virus (Sejm of Poland, 2020a) was
adopted, with Article 39(3) being added to the Code of Administrative Procedure;
this extends the scope of application of ICT (information and communications tech-
nology) systems that were previously used to a small extent by the administrative or-
gan (Holtgrewe, 2014, 11-14).

The issue of the digitization of administration has not bypassed EU legal acts, as
exemplified by Regulation (EC) no. 910/2014 of the European Parliament and of the
Council of 23 July 2014 on Electronic Identification and Trust Services for Electronic
Transactions in the Internal Market and Repealing Directive 1999/93/EC, Regulation
(EU) no. 2024/903 of the European Parliament and of the Council of 13 March 2024
Establishing Measures for a High Level of Public Sector Interoperability within the
Union (Interoperable Europe Act), Regulation (EU) no. 2021/694 of the European
Parliament and of the Council of 29 April 2021 Establishing the Digital Europe Pro-
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gramme and repealing Decision (EU) 2015/2240, and Directive (EU) of the European
Parliament and of the Council no. 2016/2102 of 26 October 2016 on the Accessibility
of Websites and Mobile Applications of Public Sector Bodies. This issue has also been
the subject of discussion in international law for years, both in terms of the potential
of new technologies in the service of administration and the protection of univer-
sal and free access to the internet (Mayer, 2001; Perritt, 2000; Uepermann-Wirtzack,
2010). The intensive activities of the legislature, directed at human actions on the in-
ternet, do not escape issues covered by the subject of the protection of fundamental
rights and freedoms. Several important points can be distinguished here.

Firstly, new threats have emerged to these rights and freedoms, as exemplified by
interference with the right to privacy, the secrecy of correspondence and even iden-
tity theft, as well as violations of property rights through hacks of electronic bank
accounts. The not-uncommon cases of mass leaks of the personal data of users of
ICT systems, medical information and data on individuals collected by employment
offices and by universities are an increasingly serious problem in modern societies
(Wittenberg, 2023). Scientists emphasize that the availability of certain methods of
ensuring the security of collected data does not guarantee that unlawful takeover of
it will not occur (Jalowiecka, 2023). The reported threats necessitate the development
of not only new methods of securing data, but also the creation of relevant regula-
tions in the field of public law.

Secondly, as a result of the transferal of part of human activity to the virtual world,
the rights of citizens, which were previously only exercised in the analogue world,
should now also be available in the online sphere. Here, we can point out the need to
ensure the protection of personal rights in connection with online activity, the protec-
tion of ownership of digitally available and exercised rights, security of data storage and
the circulation of currencies constituting a means of payment on the internet.

Thirdly, the protection of individual rights in the case of disputes about law in
the constitutional sense should be subject to implementation in courts. Among the
problems that emerge in this area, we can mention the identification of the defend-
ant, because the complexity of the subjective structures of suppliers of various online
goods and services as currently created complicates the implementation of the obli-
gation to identify the defendant. The lack of spatial restrictions on activities means
that the other party to the contract can be located anywhere in the world, which in
turn makes it difficult to find a court competent to resolve any dispute and a law
governing the established relationship of obligation, not to mention certain language
obstacles or lack of knowledge of foreign law. The diversity and degree of the develop-
ment of services that may constitute the subject of obligations performed on the in-
ternet may additionally complicate the construction of the claim. Regardless of this,
the issue of enforcing a judgment that upholds a claim, especially forcibly, appears
problematic. One may wonder about the formula for pursuing and realizing redress
for damages incurred in connection with virtual activity. This may need moving de-
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pending on what exactly is on the internet - it could equally be ‘damage on the inter-
net’ or ‘property on the internet’

Fourthly, the consequence of the computerization of administration is a modi-
fication of the procedural rights and obligations of an individual and of methods of
shaping public law relations. Despite the availability of the first regulations in this
area, the administrative organ initially had difficulty fulfilling the requests of indi-
viduals to put electronic correspondence into circulation, but currently, many ad-
ministrative proceedings have been transferred to the virtual world in their entirety.
The ICT systems used for this purpose allow all procedural activities to be carried
out without the need for physical contact between the party to the proceedings and
the administrative body. These technologies, which streamline the proceedings and
reduce their costs, have proven to be convenient for the administrative organ. Elec-
tronic forms have also become popular, standardizing requests and eliminating the
applicant’s freedom of expression. By excluding the possibility of entering uncon-
ventional information or providing additional data that does not fit in the form, the
administrative organ automatically avoids difficult cases that deviate from the aver-
age (Dudek, 2023). The facilitation and acceleration of proceedings are therefore ac-
companied by a standardization of their subjects, which in reality could differ. It can
therefore be seen that the form procedure may result in an effect where a sort of fic-
tion as to the content of the request is adopted, which is determined by the section
of the application. In the current legal system, there are already proceedings being
conducted in which communication with the authority takes place exclusively elec-
tronically; an example are those in matters of agricultural payments. The freedom to
choose the form of application that existed until recently, guaranteed by Article 63(1)
of the Code of Administrative Procedure, has been abandoned.

2. The computerization of administrative proceedings
and procedural guarantees

In its original wording, the provisions of Article 22(1) and (3) of the Act of 5 Feb-
ruary 2015 on Payments under Direct Support Schemes (Sejm of Poland, 2015) pro-
vided that applications for payments were to be submitted on a form made available
on the agency’s website or sent to the farmer if he or she had submitted an applica-
tion in the previous year. As a result of the amendment made on the basis of Article
1(4) of the Act of 10 January 2018 Amending the Act on Payments under Direct Sup-
port Schemes and Certain Other Acts (Sejm of Poland, 2018), the method of sub-
mitting applications was reformed, limiting it to a form on the website of the Agency
for Restructuring and Modernization of Agriculture. This regulation is still in force,
on the basis of Article 17 of the Act of 8 February 2023 on the Strategic Plan for the
Common Agricultural Policy for 2023-2027 (Sejm of Poland, 2023). Under the cur-

Bialystok Legal Studies 2025 vol. 30 no. 4 29
Biatostockie Studia Prawnicze



Joanna Wegner

rent legal regulation, customs law activities, including primarily the submission of
declarations and their correction on the basis of Article 173(1) of Regulation (EU)
2013/679 of the European Parliament and of the Council of 9 October 2013 Estab-
lishing the Union Customs Code (European Parliament & European Council,2013),
are also made exclusively electronically.

The legislature has therefore adopted the principle in these matters that with-
out access to the internet, understood as technical hardware capabilities or the abil-
ity to operate appropriate devices, it is not possible to submit or modify a request
to the authority. Transferring certain categories of administrative proceedings to IT
systems assumes that the party to such proceedings uses a computer and appropri-
ate software, has access to the internet and uses it. Therefore there is a doubt as to
whether imposing such requirements constitutes an excessive restriction on access to
proceedings for entities who, for whatever reason, do not use a computer, other elec-
tronic devices or the internet. In the current legal system, this problem applies only
to proceedings conducted by administrative organs, as opposed to court procedures,
within which there is - so far — neither the possibility nor the obligation to conduct
electronic communication, nor for the parties to participate in procedural activities
in the ICT system. However, the content of regulations relating to administrative pro-
ceedings determines the position of a party to court proceedings.

3. Access to administrative proceedings and the exercise
of the right to a court hearing

If we are dealing with an individual’s dispute about a right examined by admin-
istrative organs, the realization of the right to a court hearing, within the meaning of
Article 45(1) of the Constitution of the Republic of Poland and thus also Article 6(1)
of the Convention on Human Rights and Fundamental Freedoms, depends on the
prior exhaustion of administrative proceedings (Judgment of the Constitutional Tri-
bunal, 1998; Judgment of the Constitutional Tribunal, 2000). Since these proceedings
are treated as preliminary, any restrictions on access to them must be considered as
barriers to initiating a trial. Their admissibility must therefore meet the criteria of the
proportionality test, resulting from Article 31(3) of the Constitution of the Republic
of Poland. The technical conditions for communication with administrative organs
imposed by the legislation may raise constitutional doubts, especially in the reality
of the domestic imperfections of the functioning of the internet. One may wonder
whether in this aspect the constitutionalization of the internet should be understood
as the legislature’s obligation to establish a guarantee of universal access to the net-
work without any costs being incurred. If the functioning of the state and its organs
in relations with citizens is to take place digitally, one should expect the removal of
existing obstacles that are difficult for individuals to overcome.

30 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



The Constitutionalization of the Internet and the Right to Non-Use

Since certain elements of functioning in society are implemented exclusively via
the internet, it means that this communication channel should be available universally,
without exception. Technical obstacles to access to the network still constitute a serious
problem. Although, according to statistical data for 2024, 95.9% of households already
have access to the internet, at the same time there were as many as 2,482,606 so-called
‘next-generation access’ white spots, i.e. addresses without an internet service providing
a bandwidth of at least 100 MB/s (Minister of Digitalization and Connection Institute,
2024, pp. 5-6, 9). Connecting to a network of sufficient quality to send the necessary
data may therefore prove impossible in some locations. Thus the participation of an in-
dividual in proceedings conducted via an ICT system may be blocked. Other situations
may result from temporary technical difficulties or the failure of the internet, the elec-
trical network that determines the operation of broadband internet, or the mobile net-
work, based on which the so-called mobile internet operates.

The legislature did not decide to provide detailed regulations for cases of this
type of disruption or, even more so, its legal consequences, which seems understand-
able given the variety of causes and circumstances of such events. However, this does
not mean that they should automatically have negative consequences for the individ-
ual. It should be postulated that, firstly, the administration should bear full respon-
sibility for the proper functioning of the system, and secondly, the citizen should be
released from the obligation to prove such events, which are not always fully tangible,
and the state of probability should be considered sufficient even in proceedings con-
ducted on the basis of the adversarial principle; an example of this is the procedure
regulated in Article 66(2) of the Act of 8 February 2023 on the Strategic Plan for the
Common Agricultural Policy for 2023-2027 (Sejm of Poland, 2023) or Article 15(2)
of the Act of 10 July 2015 on Supporting the Sustainable Development of the Fisher-
ies Sector with the Participation of the European Maritime and Fisheries Fund (Sejm
of Poland, 2020b), in which, regulated by the provision of Article 7 of the Code of Ad-
ministrative Procedure, the burden of proof was modified in such a way that, follow-
ing the example of civil proceedings, the proof obligation rests with the person who
derives legal consequences from the claim.

The case law of administrative courts seems to protect such a higher level of pro-
tection of the procedural rights of an individual. An example of the procedural guar-
antees of a party to proceedings conducted via an ICT system, understood in this
way, is the view contained in the justification of the judgment of the Supreme Admin-
istrative Court of 22 January 2025, according to which:

The fact that [...] the system remains at the exclusive disposal of the public ad-
ministration makes it difficult, if not impossible, for the complainant to prove errors
or obstacles encountered in using the system. These conditions mean that the appro-
priate level of guarantee of fair proceedings requires that, in order to challenge the
effectiveness of an action performed using an ICT system, it is sufficient to merely
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substantiate — instead of prove - the circumstances indicating obstacles in access to
or operation of the system.

It can be added that the exclusion of the obligation to apply the provision of Ar-
ticle 7 of the Code of Administrative Procedure - as is sometimes the case in separate
proceedings — and the limitation by law of the principle of objective truth derived
from this provision to the obligation to assess the collected evidence cannot lead to
releasing the administrative organ from the proper organization of the proceedings
or to going beyond the limits of the law as stated in Article 7 of the Constitution. In
the principle of legalism resulting from this provision, I would see the constitutional
sources of procedural guarantees also carried out within the ICT system.

Apart from the problems of technical accessibility, obstacles to using the internet
include the non-use attitude presented by part of society. This consists of a conscious
refusal to use the internet despite having the technical possibility. The risks indicated
above related to the imperfection of technology, possible disruptions in its function-
ing and uncertainty of the effects of such events, as well as the high level of complex-
ity and the lack of uniformity of legal regulations, may cause a - justifiable, it seems
- reluctance on the part of an individual to use IT tools, including in relations with
the administrative organs or courts.

4. The phenomenon of non-use and its causes

The heterogeneity of reasons for individuals to stop connecting to the internet has
already been noted in scholarship, including choosing a negative attitude towards for
the internet, for example dictated by a need for an ‘internet detox, protection against
access to information offered on the internet or lack of sufficient financial possibilities
or skills (Kloza, 2024, p. 3). Sociological studies conducted in European countries have
shown that the reasons for not using the internet are indeed complex and go beyond su-
perficial associations. Since access to this medium is possible regardless of social status,
then giving up using it should be associated with other factors.

It has been shown that people who are in a worse personal, social or economic
situation than the average citizen tend to be less involved in using modern informa-
tion and communication technologies (Helsper & Reisdorf, 2013, p. 94)."! A certain
stereotype has also been verified, according to which men are more interested in and
familiar with using the internet. As it turns out, more frequent access to new tech-
nologies by men - usually for professional reasons - is a significant factor increasing

1 According to statistics, around 7 million Britons have never used the internet. Today, 5% of the
population remains offline, which is around 2,8 million (Petrosyan, 2024). In Poland, about 12%
of the population does not use the internet, although it is estimated that this is over 4,000,000 in-
habitants, because official statistical publications take into account the number of inhabitants of a
given territory, not the citizens of a given country (All 4 Comms, 2024; Kemp, 2024; Sas, 2025).
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their share among people over 65 who use the internet. It has also been proven that in
this age group and older, using the internet is more frequent in the case of users living
together with other people. Loneliness is therefore a factor that reduces the level of
interest in the internet (van Deursen & Hellsper, 2015).

The reason for a reluctance to use the internet is not one’s level of wealth, but
primarily, in 50% of cases, because of lack of interest, as scientists from Oxford have
shown based on a representative 2,057 surveys completed by people aged 14 and
older. Among those who do not use the internet, issues such as lack of access or skills
or concerns about costs were mentioned next. These gained importance only in the
case of people who gave up using the internet (so-called ex-users), but not in relation
to people who have never done so (so-called non-users). It is worth emphasizing that
the obstacle of lack of access, revealed by younger people, disappeared among older
people, who emphasized the problem of insufficient skills. People who were lonely or
shy were definitely more absorbed in access to the internet, and they saw barriers in
free access to the network rather than other factors (Helsper & Reisdorf, 2013, p. 95).

The problem of lack of interest occurs particularly in societies where access to the
internet is common. In Sweden, where 95% of the population has the opportunity to
use it, over 62% of users over the age of 66 give up this medium. Lack of interest also
occurs regardless of the level of wealth of the society. It has even been observed in Swit-
zerland, considered a wealthy country, where the internet is treated as a common good
(Kappeler et al., 2020, pp. 7-9). The concept of lack of interest is capacious and can
mean a real lack of willingness to reach for the possibilities created by the internet, as
well as fully understandable fears of increasingly aggressive cybercrime or violations
of privacy, or the increasingly well-described phenomena of information overload and
other stimuli from electronic media, information smog (Tadeusiewicz, 1999, p. 97),
disinformation, a state of overstimulation dangerous to human health (Rarot & Wo-
jeik, 2023) or increasingly better and more frequently diagnosed electrosensitivity (Bel-
pomme & Irigaray, 2020; Rodslia et al., 2010). As it turns out, the benefits of the mass
flow of data and information often conceal threats that science is only just discovering
and exploring, and it is difficult to fully define them at the moment.

The paradox is that — as sociologists have proven — an obligation to use internet
communication, the fulfilment of which could serve to facilitate access to adminis-
trations for individuals who are limited to some extent in handling their matters in
person, i.e. elderly people, those isolated due to various personality problems, those
with disabilities, or those who are shy and withdrawn, may intensify the state of ex-
clusion of those who have already been affected by unfavourable socio-economic pat-
terns and negative attitudes towards the internet. Therefore the computerization of
administration should be accompanied by an effort to equalize differences between
individuals. Otherwise, the consequence of increasing the reach of computerized ad-
ministration would be a deepening of the social stratification between the informa-
tion elite and the digital underclass (Kappeler et al., 2020, p. 9). More educated people
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use the internet more often than those who remain less educated (van Deursen &
Helsper, 2015, pp. 185-186), and acquiring the missing knowledge and skills in later
life undoubtedly becomes more difficult. There are still individuals in society for
whom this is a difficult barrier to overcome.

The reasons for presenting a non-use attitude are diverse. Analysis of sociolo-
gists’ views and statistical data, as well as applicable law, proves that the reasons for
reluctance to use the internet in modern society are concerns about the protection of
one’s health or emotional state, protection against cybercrime, the security and integ-
rity of data transmitted on the internet, disinformation and reducing the risk of using
devices and systems without sufficient skills, as well as avoiding cases of disruption
in the functioning of modern technologies and devices. At least some of the circum-
stances listed are justified by the content of fundamental freedoms and rights as sub-
ject to constitutional protection.

5. Legal protection for those who do not use the internet

It is enough to refer to the provisions of Articles 47, 51(1) and 68 of the Constitu-
tion, which guarantee the protection of personal health, the security of personal data
and the privacy of an individual, to confirm the thesis about the constitutional rein-
forcement of the non-use attitude in relations with public administrations. I therefore
believe that the right to non-use, or more precisely freedom from using the internet, is
not an independent human right that would require the intervention of the legislature,
but is a derivative of existing rights and freedoms, while remaining determined by the
conscious choice of the individual and therefore dependent on the accompanying in-
dividual motivation (which is not necessarily revealed externally) (Kloza, 2024, p. 3).2

The legislature is obliged to shape the legal system in such a way that the right
to protect constitutionally secured values can be implemented. An example of a legal
solution that can serve this purpose is the one adopted in the Act of 19 July 2019 on
Ensuring Accessibility for People with Special Needs (Sejm of Poland, 2024). Article
6(3)(d) of this Act establishes the obligation of administrative organs to provide as-
sistance to a person who does not have sufficient skills or technical capabilities, and
even to organize communication with a person with special needs in the form speci-
fied in their application. This provision specifies the minimum requirements for en-
suring accessibility for people with special needs, which are included in the scope of
information and communication accessibility, among other things, and which en-
sure, at the request of the person with special needs, communication with a public
entity in the form specified in the application. The category of a person with special
needs includes any person who, due to their external or internal characteristics, or

2 Kloza also emphasizes the view which assumes the development of a separate human right in par-
allel with the content of the freedom I have described.
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due to the circumstances in which they find themselves, must take additional actions
or apply additional measures in order to overcome a barrier in order to participate
in various spheres of life on an equal basis with other persons. Assuming that the
non-use attitude constitutes one of the listed internal characteristics of an individ-
ual, such a person should be classified in the category of persons entitled to the treat-
ment guaranteed in the above-mentioned provision. The cited regulation does not
correspond to the relevant procedural provisions, because neither the provisions of
the Code of Administrative Procedure nor the acts regulating separate administrative
proceedings or proceedings not bearing the characteristics of a jurisdictional-type
procedure contain appropriate regulations that take into account respect for the right
resulting from the provision of Article 6(3)(d) of the Act within the framework of ad-
ministrative proceedings.

Conclusion

The constitutional basis of the non-use attitude leads to the conclusion that it is
necessary to introduce appropriate regulations into the code-level regulations (i.e. the
Code of Administrative Procedure and the Tax Ordinance) that guarantee the individ-
ual the right to participate in proceedings without the need to use the internet. Moreo-
ver, the traditionally understood principle of freedom of form should not be subject to
an exception that makes the effectiveness of the proceedings dependent on their perfor-
mance electronically, especially through an ICT system. In the current legal status, such
regulations are already in force, as exemplified by the aforementioned Article 17 of the
Act of 8 February 2023 on the Strategic Plan for the Common Agricultural Policy for
the years 2023-2027, raising doubts as to compliance with the provisions of the Consti-
tution. Since the exercise of a constitutionally guaranteed right cannot be hindered by a
lack of or a deficiency in the necessary statutory regulations, one may wonder about the
effects of an individual’s formulation before a court of an allegation of defectiveness of
the regulation that obliges participation in administrative proceedings using the inter-
net. This problem will probably have to be faced by the administrative courts if non-us-
ers decide to consistently defend the validity of their attitude by initiating disputes with
administrations. Only ad casu can the reasons emerge that require deliberation when
considering the validity of imposing the obligation to communicate electronically on
an entity in a specific category of proceedings. The constitutionalization of the non-use
attitude also means that the validity of its expression should be subject to analysis in
the context of the criteria for the admissibility of proportionate restrictions on consti-
tutional rights and freedoms established in the provision of Article 31(3) of the Consti-
tution. It seems that while the legislation may require an entrepreneur to communicate
electronically, the act should guarantee other entities the possibility of at least equiva-
lent contact in a analogue form.
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Prawo dostepu do Internetu, prawo do niekorzystania
z Internetu i prawo do bycia offline a prawo do prywatnosci -
czy multiplikacja praw czlowieka jest remedium
na ich efektywnosc¢?

The Right to Access the Internet, the Right Not to Use the Internet, the Right to Be Offline
and the Right to Privacy: Is a Multiplication of Human Rights a Remedy
for Their Effectiveness?

Abstract: The research objective of this study is to address the need for scientific interest in categories
that are somewhat overshadowed by analyses dedicated to internet access, namely the categories of not
using the internet and being offline, and their possible conceptualisation within the framework of the
next human rights, in order to then refer to the longer history of human rights and the established sta-
tus of the right to privacy. The leading research perspective is that of human rights, which has allowed
important questions to be asked in the context of the intensifying phenomenon of the multiplication of
rights. In this context, is moving towards a standardisation of the right to access the internet, the right
not to use the internet and the right to be offline justified and, as such, is it confirmed in the axiologically
conditioned protective function of law? Does the multiplication of rights not undermine the effective-
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ness of their protection mechanisms and obliterate the values underlying them and the scope of their
protection? Should the well-established right to privacy shape the content of the right to access the in-
ternet, or on the contrary the right not to use the internet or the right to be offline, even if one wants to
recognise them as having a postulatory character de lege lata?

Key words: internet access, right to be offline, multiplication of human rights
Stowa kluczowe: dostep do Internetu, prawo do bycia offline, multiplikacja praw czlowieka

Wprowadzenie

Jesli postulat zakodowany w tacinskiej paremii ius sequitur vitam — prawo po-
daza za zyciem - chcie¢ zapatrze¢ w naukowo determinowang egzemplifikacje, jed-
noczes$nie postrzegajac Internet jako zjawisko spoteczne, to nie sposdb nie dostrzec,
ze dynamicznie zmieniajace si¢ uwarunkowania spoleczno-kulturowe ksztaltujg
poszczegdlne dziedziny zycia i obszary regulacji, w tym réwniez — a moze i przede
wszystkim — przestrzen funkcjonowania Internetu i dostepu do niego.

Wspdlczesnie nie da si¢ nawet zaryzykowac twierdzenia, ze wplyw technolo-
gii czy w innym ujeciu transformacji cyfrowej pozostaje w swoistym oderwaniu od
praw czlowieka, ktdre, immanentnie sprzegajac si¢ ze spolecznym aspektem funk-
cjonowania jednostki w spoteczenstwie, wyznaczaja pewien standard w tym zakresie.
Wspomniany spoleczny kontekst uwidacznia si¢ chociazby w zalozeniu, ze ,prawa
spoleczne domagaja sie aktywnego zaangazowania panstwa w ich urzeczywistnia-
nie, ze realizowane sg poprzez dzialalnos¢ panstwa” (Mazurek, 1982, s. 209), co w
kontekscie zapewnienia dostepu do Internetu zdaje si¢ mie¢ fundamentalne znacze-
nie. Jesliby bowiem éw dostep wyposazy¢ w walor efektywnosci i uja¢ go w norma-
tywne ramy prawa dostepu do Internetu (czy symplifikujac prawa do Internetu), to
de lege lata pewne uzasadnienie ku temu odnalez¢ mozna jedynie w soft law oraz w
orzecznictwie dotyczacym praw czlowieka w kontekscie kategorii dostgpnosci jako
takiej, o czym dalej. I cho¢ prawu dostepu do Internetu doktrynalnie przypisuje si¢
niekiedy status samodzielnego prawa cztowieka, ktére wyszto z etapu konceptualiza-
cjiiwkroczylo w etap normatywizacji (Zielinski, 2013, s. 20-21), zas$ z jego istoty wy-
wodzi si¢ takie nowe prawa, jak chociazby prawo do niekorzystania z Internetu czy
nawet prawo do bycia offline, to w kontekscie praw podmiotowych warto pamigtac,
ze konstrukcyjnie z prawem jednego podmiotu korelatywnie sprzezony musi zosta¢
cigzacy na innym podmiocie obowigzek (Hohfeld, 1923, s. 50). Owa korelacja nadaje
prawom, w tym prawom nowo powstajacym, pozadang skutecznos¢, osadzajac je na
gruncie koncepcji praw podmiotowych jako takich. Czy z taka sytuacja mamy do
czynienia w kontekscie tytutowych praw?

Analiza majacej za soba liczng i wielokontekstowa literature przedmiotu kate-
gorii dostepu do Internetu - a niekiedy - cho¢ rzadziej - i prawa do Internetu — nie
stanowi jednak celu niniejszych analiz, mimo tego, ze z pewnoscig jest ona swoistym
signum temporis, swojego najwigkszego sojusznika odnajdujac w transformacji cyfro-
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wej. Na gruncie prawodawstwa Unii Europejskiej transformacje te odwaznie ujmuje
sie¢ w ramy suwerenno$ci cyfrowej, zapewniajacej poszanowanie praw podstawo-
wych, praworzadno$¢ i demokracje, ale takze takie kategorie — warte podkreslenia
m.in. w kontekscie dostepu do Internetu - jak wlaczenie, réwnos¢, zréwnowazony
rozwdj, odpornos¢, bezpieczenstwo czy tak istotng poprawe jakosci zycia i dostepno-
$ci ustug (Parlament Europejski i Rada, 2022; Komisja Europejska, 2021). Dlatego tez
celem badawczym niniejszego opracowania uczyniono potrzebe dowartosciowania
naukowym zainteresowaniem kategorii, ktére niejako pozostaja w cieniu analiz po-
swieconych dostepowi do Internetu, a mianowicie kategorii niekorzystania z Inter-
netu i bycia offline i odpowiednio ich ewentualnej konceptualizacji w ramy kolejnych
praw, po to, by nastepnie odnies¢ si¢ do majacego dluzsza histori¢ prawno-czlowie-
czg i ugruntowany status prawa do prywatnosci. Zastrzec przy tym trzeba, ze wiodacg
perspektywa badan jest perspektywa prawno-czlowiecza, determinujaca ich zakres.
Jakiekolwiek analizy poswiecone kategorii dostepu do Internetu nie powinny zatem
abstrahowa¢ od kategorii niekorzystania z Internetu i bycia offline nie tylko z po-
wodu explicite wpisania w nie kazdorazowo $wiadomego wyboru jednostki, ale nade
wszystko zderzenia ich z zalozeniami transformacji cyfrowej. Uwidaczniajaca sie w
niej nieréwnos¢ stron (tj. z jednej strony panstw dazacych do realizacji zalozen trans-
formacji, z drugiej jednostek, ,,zmuszonych” sie jej poddac), ale przede wszystkim
podyktowana rozwojem technologicznym ewentualna multiplikacja praw czlowieka
- rozumiana jako namnozenie owych praw — stanowi¢ moze forme swoistej reaktyw-
nosci na 6w rozwoj. Spostrzezeniu temu nadano forme hipotezy badawczej, w kto-
rej zakodowano przypuszczenie, Ze przy nieuchronnie realizowanych przez panstwa
zalozeniach transformacji cyfrowej, bez regulacji prawnych dotyczacych zaréwno
dostepu do Internetu, niekorzystania z Internetu, jak i bycia oftline, jednostka nie be-
dzie skutecznie chroniona. Jesli - idac dalej tym tokiem - przypisac stuszno$¢ temu
stwierdzeniu, to czy w kontekscie zauwazalnego i nasilajacego sie zjawiska multipli-
kacji praw cztowieka poéjscie w strong¢ normatywizacji odpowiednio prawa dostepu
do Internetu, prawa do niekorzystania z Internetu i prawa do bycia offline jest uza-
sadnione i jako takie znajduje potwierdzenie w aksjologicznie warunkowanej funk-
cji ochronnej prawa? Czy zatem - bedgca pewnym stanem, procesem i zjawiskiem
- multiplikacja praw czlowieka nie oslabia efektywnosci mechanizméw ich ochrony
poprzez zacieranie si¢ wartosci lezacych u ich podstaw, zakresowo objetych ochrong?
I - zwlaszcza w kontekscie roszczenia jednostki o ochrong przez panstwo takowych
praw - czy prawo do prywatnosci, majace swoj ugruntowany status, nie powinno
ksztaltowac tresci prawa dostepu do Internetu, a contrario prawa do niekorzystania z
Internetu czy prawa do bycia offline, nawet jesli chcie¢ uznac je za majace de lege lata
postulatywny charakter?

Weryfikacja wskazanej hipotezy mozliwa bedzie poprzez zastosowanie metody
analitycznej oraz formalno-dogmatycznej. Jej konfirmacja badz falsyfikacja, ukierun-
kowana powyzej sformulowanymi problemami, nie tylko wyznaczy zakres analiz, ale
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nade wszystko umozliwi odniesienie tytutowych kategorii do autonomicznego wy-
boru jednostki, ukazujac, jaki skutek w tym obszarze moze odnies¢ multiplikacja praw
czlowieka i czy wiecej to zawsze korzystniej. Biorac to za podstawe, celowo zapropo-
nowano nieco prowokacyjny tytul niniejszego opracowania, majacy ukaza¢ nasilajaca
sie tendencje do multiplikacji praw zwigzanych z Internetem. Czy szansg na efektywna
ochrone jednostki w wyznaczonym obszarze bedzie wielo§¢ nowo powstajacych praw?

1. Od prawa dostepu do Internetu do prawa niekorzystania
z Internetu

W perspektywie prawno-naturalnej prawa czlowieka przysluguja kazdemu
czlowiekowi juz z samego faktu bycia czlowiekiem, opierajac si¢ na jego godnosci
osobowej. Jednak wspolczesnie postrzeganie praw czlowieka uzaleznione jest takze
od aspektéw geograficznych, kulturowych czy religijnych, a coraz czesciej takze
technologicznych, takich jak Internet (Brzozowski, 2023, s. 31--32). W ujeciu tym
ewolucyjny katalog praw czlowieka zaprzecza prawno-naturalnej tezie o zupelnej
niezalezno$ci praw czlowieka od uznania zewnetrznego (Brzozowski, 2023, s. 31-
32). Powszechnie przyjmuje si¢, ze zdolno$¢ jednostki do wykonywania podstawo-
wych codziennych zadan i korzystania z podstawowych praw czlowieka zalezy w
duzej mierze od dostepu do Internetu (Wong, 2023, s. 1-3). Jesli 6w dostep zamkna¢
w ramy prawne i stwierdzi¢, Ze jest on od dawna przedmiotem analiz doktryny praw
czlowieka, to wéréd naukowcédw nadal nie ma zgody, co do tego, czy nastgpita kon-
ceptualizacja dostepu do Internetu i jaki mialby by¢ ewentualny status prawa dostepu
do Internetu (Gosztonyi, 2020, s. 134-140; Mladenov et al., 2023, 5. 205-213; Qerimi,
2017, s. 1-22; Reglitz, 2020, s. 314-331; Szoszkiewicz, 2018, s. 49-62). Czy zatem de
lege lata uprawnione jest konstytuowanie prawa dostgpu do Internetu czy raczej po-
szukiwanie uzasadnienia dla jego samodzielnosci uzna¢ nalezy za przedwczesne?

W pismiennictwie zasadniczo podkresla si¢, ze prawo do Internetu nie zostato
wyrazone wprost w zadnym wigzacym akcie prawa miedzynarodowego, a spolecz-
no$¢ miedzynarodowa nie ustalita normatywnej tresci tego nowego prawa (Pollicino,
2020, s. 263-275; Szoszkiewicz, 2018, s. 59). Rozbieznosci co do statusu prawa do-
stepu do Internetu w piSmiennictwie ujmowane s zatem z jednej strony w argument,
ze jest ono podstawowym prawem czlowieka, opartym na idei réwnych szans dla
wszystkich cztonkow spoleczenstwa (Estrada, 2020, s. 15-24; Gosztonyi, 2020, s. 139;
Jasmontaite & De Hert, 2020, s. 15-17; Mladenov & Staparski, 2022, s. 25-34; Step-
niak, 2017, s. 65). Z drugiej zas uznaje sig¢, ze dostep do Internetu ,,nie jest prawem,
ale instrumentem (czynnikiem) umozliwiajacym korzystanie z praw czlowieka” (Ma-
linowski, 2020, s. 23-30; Milczarek, 2023, s. 157-159; Oyedemi, 2015, s. 2). Jesliby
chcie¢ dowies¢ prawdziwosci pierwszego ze wskazanych podejs¢, to pamieta¢ na-
lezy, ze kazde prawo podmiotowe (jako pewien swoisty miernik mozliwego zacho-
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wania jednostki, uznany i zapewniony przez panstwo poprzez prawnie ustanowiony
system gwarancji) ma co najmniej dwa obowigzkowe atrybuty: wlasna tres¢ prawna
jako zbior okreslonych uprawnien — dopuszczalnych dzialan, ktére mogg by¢ wyko-
nane przez podmiot korzystajacy z tego prawa, oraz wlasny mechanizm realizacji,
czyli zbidr gwarancji zapewniajacych realizacje prawa, pozadany rezultat wykonywa-
nia prawa przez jakikolwiek zainteresowany podmiot (Mochalov et al., 2021, s. 138).
Ustalenie wskazanych atrybutéw jawi si¢ zatem jako warunek sine qua non jakich-
kolwiek analiz po$wigconych ujmowaniu dostepu do Internetu w normatywne ramy.

Tymczasem prawo dostepu do Internetu nie zostalo zakotwiczone w systemie
miedzynarodowego prawa praw czlowieka. Oznacza to, ze Zaden wigzacy panstwa
akt prawno-cztowieczy nie wyrazil explicite tego prawa, a brak standardéw trakta-
towych przesuwa cigzar regulacyjny w strone co najwyzej soft law. Egzemplifikujac,
w pracach organizacji migdzynarodowych widoczny jest trend ujmowania dostepu
do Internetu jako instrumentu stuzacego realizacji poszczegélnych praw i wolnosci
czlowieka, co przeklada sie na doktrynalne do$¢ $miate proby ujecia owego dostepu
jako prawa czlowieka. Przyktadowo, dostep do Internetu przywotal Specjalny Spra-
wozdawca Rady Praw Czlowieka juz w 2011 r. w Raporcie dotyczacym wspierania i
ochrony prawa do wolnosci opinii i ekspresji (Human Rights Council, 2011). Pod-
kreslit on znaczenie Internetu jako kluczowego narzedzia, poprzez ktore jednostki
realizujg prawo do swobodnego wyrazania opinii i ekspresji, zawarte w art. 19 Po-
wszechnej Deklaracji Praw Czlowieka z 1948 r. czy w art. 19 Miedzynarodowego
Paktu Praw Obywatelskich i Politycznych (dalej jako: MPPOIP) z 1966 r. (Zielinski,
2013, s. 17). Raport ten wywotal ozywiona dyskusje w przestrzeni publicznej, w toku
ktorej przesadzajaco zaczeto twierdzi, ze ,ONZ oglasza dostep do Internetu prawem
czlowieka”, co jednak na plaszczyznie racjonalnej argumentacji prawniczej stanowi
postulat przedwczesny (Estes, 2011, s. 1). Trudno bowiem w kontekscie dostepnosci
i koniecznosci jej zapewnienia skutecznie dowies¢ istnienia prawa dostepu do Inter-
netu jako takiego. W 2012 r. Rada Praw Czlowieka ONZ przyjeta Rezolucje w spra-
wie wspierania, ochrony i korzystania z praw czlowieka w Internecie, podkreslajac, ze
prawa przystugujace jednostkom poza Internetem powinny by¢ chronione réwniez
w przypadku, gdy korzystaja one z Internetu, co szczegélnie dotyczy swobody eks-
presji (Human Rights Council, 2012). Rola dostgpu do Internetu, jesli chodzi o ko-
rzystanie z wolnosci ekspresji, zostala juz wczesniej podkreslona w pracach Komitetu
Praw Czlowieka ONZ, ktéry w przyjetym w czerwcu 2011 r. komentarzu nr 34 do art.
19 MPPOIP potwierdza, ze Internet oraz inne srodki komunikacji audiowizualnej i
elektronicznej naleza do instrumentdw korzystania z wolnosci ekspresji (Human Ri-
ghts Committee, 2011; Zielinski, 2013, s. 16). Nie mozna zatem negowac, ze podkre-
slenie znaczenia dostepu do Internetu jako warunku korzystania z praw czlowieka
ma swoja doniosto$¢. Jednak przesuniecie wektora argumentacji w strong koncep-
tualizacji prawa dostepu do Internetu nie znajduje uzasadnienia ani w obowigzuja-
cym prawie z zakresu ochrony praw czlowieka, ani nawet w soft law z tego obszaru.
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Pogladu tego nie oslabia jednostkowe twierdzenie, dajace si¢ wyinterpretowac z Ra-
portu Przedstawiciela Organizacji Bezpieczenstwa i Wspoétpracy w Europie ds. Wol-
noséci Mediéw z 2011 r., ktéry zaproponowal, by w zwigzku ze znaczeniem Internetu
w zakresie swobody ekspresji oraz udzialu w spoleczenstwie informacyjnym dostep
do niego zostal uznany za podstawowe prawo czlowieka (Organization for Security
and Co-operation in Europe, 2010).

Podobny kontekst znaczeniowy nadaje si¢ dostepowi do Internetu w Radzie
Europy, na kanwie definiowania pojecia mediow. W Deklaracji politycznej z 9 maja
2009 r. uznano, ze z racji powszechnego wykorzystywania Internetu dostep do niego
wigze si¢ bezposrednio z korzystaniem z praw czlowieka i podstawowych wolnosci
(Council of Europe, 2009). Od 2012 r. Rada Europy, konsekwentnie rozbudowujac
standard zarzadzania Internetem w panstwach czlonkowskich, opracowala strategie
na kolejne lata 2012-2015, 2016-2019 i 2022-2025 (Committee of Ministers, 2012;
Committee of Ministers, 2016; Committee of Ministers, 2022). Dokumenty te — ma-
jace charakter programowy - stanowia swoiste kompendium dotyczace istniejacych
praw czlowieka uzytkownikow Internetu, zwlaszcza w kontekscie ich zagrozen (Zie-
linski, 2013, s. 17). M. Zielinski - analizujac ich tres¢ — wskazuje, ze przy opracowy-
waniu pierwotnej wersji strategii proponowano stworzenie instrumentu prawnego
dotyczacego dostepu do Internetu ujetego jako prawo cztowieka, umozliwiajace
pelne wykonywanie innych praw i wolnosci (Zielinski, 2013, s. 17). Nie zyskalo to
jednak ostatecznie aprobaty i nie zostalo umieszczone w finalnym tekdcie strategii
na lata 2012-2015 ani tez w nowych jej wersjach, przyjmowanych na kolejne lata, co
ostabito argumenty zwolennikéw konceptualizacji prawa dostepu do Internetu.

Judykatura sadéw migdzynarodowych réwniez nie dostarcza podstaw, by explicite
jednoznacznie konstytuowa¢ prawo dostepu do Internetu, przesuwajac ci¢zar analiz
w strong kategorii dostepu do Internetu, warunkujacej skuteczng realizacje praw czto-
wieka. Juz tylko tytutem przykladu: w sprawie Jankovskis v. Litwa Europejski Trybunat
Praw Czlowieka rozstrzygal, czy odmoéwienie dostepu do Internetu wiezniowi osadzo-
nemu w zakladzie karnym narusza jego prawo do otrzymywania i przekazywania in-
formacji czy tez nie (Wyrok Europejskiego Trybunatu Praw Czlowieka, 2017; Zielinski,
2013, s. 15). Innym przykladem potwierdzajacym znaczenie dostepu do Internetu w
celu korzystania z praw cztowieka jest orzeczenie Trybunatu Sprawiedliwosci Unii Eu-
ropejskiej w sprawie Scarlet v. SABAM, w ktérym stwierdzono, ze dostawcy dostepu
do Internetu nie maja obowiazku filtrowania polaczen internetowych, przekazywanych
za ich posrednictwem, ze wzgledu na ryzyko naruszenia praw podstawowych klien-
tow dostawcy, jak np. prawo do ochrony danych osobowych oraz wolnos¢ otrzymywa-
nia i przekazywania informacji, ktére sg chronione przez art. 8 oraz art. 11 Karty Praw
Podstawowych Unii Europejskiej (Abbotts, 2012, s. 75-77; Borgesius, 2012, s. 791-793;
Rizzuto, 2012, s. 69-71; Unia Europejska, 2007; Wyrok Trybunatu Sprawiedliwosci
Unii Europejskiej, 2011; Zielinski, 2013, s. 14).
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W przestrzeni debaty spotecznej — w swietle powyzszego - za istotng uznac na-
lezy teorig o istnieniu jedynie pewnego negatywnego zobowigzania panstw do niein-
gerowania lub utrudniania jednostce dostepu do Internetu (Mladenov & Staparski,
2022, s. 34; Wyrok Europejskiego Trybunatu Praw Czlowieka, 2012, 2014, 2015, 2019,
2020). W pismiennictwie z tego zakresu podkresla si¢ bowiem, Ze to na panstwach
cigzy obowiazek zaréwno zapewnienia dostepu do Internetu, jak i tego, by dostep
ten spelnial wymogi bezpieczenstwa online (Dror-Shpoliansky & Yuval Shany, 2021,
s. 1254). Ewolucyjnie rozwija si¢ i wzmacnia zatem przeswiadczenie, ze nielegalne
ograniczenia lub arbitralna odmowa dostepu do Internetu moze wpltywa¢ lub stano-
wi¢ naruszenie innych chronionych praw. To chyba jednak zbyt malo, by z pelnym
przekonaniem - na gruncie migdzynarodowego prawa cztowieka — konstytuowac
prawo dostepu do Internetu rozumiane jako obowigzek panstw jego zapewnienia,
chyba ze ujmowac je nie jako normatywnie wyksztalcone prawo podmiotowe, lecz
pewien postulat méwiacy o potrzebie jego istnienia. Postulat ten implicite odwzo-
rowuje konstatacje, ze w erze cyfrowej realizacja praw czlowieka przenosi si¢ takze
do sfery online, dajac asumpt do doktrynalnego wyodrebniania ,,miedzynarodowego
prawa cyfrowych praw czlowieka” (Dror-Shpoliansky & Yuval Shany, 2021, s. 1254).
Nawet jesli podejmowane proby definiowania nowych praw cyfrowych nie doprowa-
dza do ich normatywnego zakotwiczenia w standardach traktatowych, to sam proces
ich konceptualizacji posiada warto$¢ dodang, bowiem wplywa na rozwoj wykladni
prawa i polityk panstw, ktore obejmujg wartosci ujete w koncepcji nowych praw cy-
frowych (Cassel, 2001, s. 123-124).

Mimo faktu, ze w zaprezentowanym ujeciu trudno odnalez¢é podstawy upraw-
niajace do ujecia dostepu do Internetu w normatywne ramy, to z pewnoscia podej-
mowana proba w tym zakresie winna by¢ odczytywana jako zwrdcenie uwagi na
zakodowang w owym dostepie warunkowos¢. Od jego zapewnienia zalezy bowiem
to, czy i w jakim zakresie mozliwe bedzie efektywne korzystanie z praw cztowieka.
Idac tym tropem, na co zwraca si¢ uwage w pismiennictwie, wyodrebni¢ mozna dwa
aspekty postrzegania tego zagadnienia. Pierwszy, w ktérym wasko kfadzie si¢ nacisk
na dostep do infrastruktury internetowej oraz drugi, szerzej uwzgledniajacy — procz
technicznych uwarunkowan - przede wszystkim dostep do tresci tworzonych lub
rozpowszechnianych w Internecie lub, innymi stowy, prawo do komunikowania si¢
w niezwykle szerokim znaczeniu obejmujacym zaréwno prawo do wyszukiwania i
otrzymywania tresci, jak i do ich tworzenia i przesylania do okreslonej osoby lub do
wszystkich uzytkownikéw Internetu (Mochalov et al., 2021, s. 148-151). W kazdym
z tych aspektéw prawo dostepu do Internetu to zdolnos¢ jednostek — nosicieli praw
podmiotowych - do dzialania w taki czy inny sposéb.

Mimo braku powszechnie akceptowanej koncepcji co do istnienia i ewentualnie
charakteru prawnego prawa dostepu do Internetu, doktrynalnie prawu temu przeciw-
stawiane jest prawo do niekorzystania z Internetu. Uzna¢ je mozna za jedng z form
manifestacji indywidualnej autonomii cztowieka, w ktdrej jednostka decyduje si¢ nie
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korzysta¢ z Internetu. wigze sie to z ,,indywidualng decyzja o nieuczestniczeniu bez-
posrednio i aktywnie w Internecie bez narazania si¢ na negatywne konsekwencje lub
dyskryminacje, przy jednoczesnej swobodzie zarzadzania swoja obecnoscia cyfrowa i
ochronie prywatnosci” (Popa Tache et al., 2024, s. 184). Motywacja do niekorzystania z
Internetu moze by¢ rdzna i tak dtugo, jak decyzja ta miesci si¢ w ramach autonomii jed-
nostki i jest podejmowana jako przejaw jej prawa, motywacja z prawnego punktu wi-
dzenia nie odgrywa istotnej roli. Jakkolwiek dylematy socjologiczne czy etyczne moga
mie¢ znaczenie przy analizowaniu decyzji o niekorzystaniu z Internetu, to nadal istnieja
kwestie prawne, ktdére nalezy wzia¢ pod uwage. Motywacja moze wynika¢ z ryzyka
zwigzanego z ochrong prawa do prywatnosci lub prawa do ochrony zycia prywatnego,
moze mie¢ podtoze medyczne lub psychologiczne (Kloza, 2017, s. 451-505; Wyrok Eu-
ropejskiego Trybunatu Praw Czlowieka, 2011). Ogélna decyzje o niekorzystaniu z no-
woczesnych technologii moga warunkowa¢ motywacje religijne lub po prostu potrzeba
czasowego ,,cyfrowego detoksu” (Kloza, 2024, s. 2). Argumentami przemawiajacymi za
niekorzystaniem z Internetu moga by¢ kwestie finansowe — koszt Internetu, mimo ze
zgodnie z Kodeksem Komunikacji Elektronicznej ma by¢ w przystepnej cenie i mimo
ze dla 0sob, ktérych na to nie sta¢, ma by¢ przygotowana dodatkowa pomoc finansowa,
nadal w niektdrych jurysdykcjach moze by¢ zrédtem wykluczenia cyfrowego. I wresz-
cie, by korzystac z Internetu konieczne jest posiadanie okreslonych umiejetnosci w tym
zakresie, gdyz zjawisko wykluczenia cyfrowego wciaz stanowi problem starszych poko-
lent lub 0s6b nieradzacych sobie z technologia.

Co intrygujace, doktryna, analizujac prawo do niekorzystania z Internetu, czesto
doszukuje si¢ podobienstw miedzy tym instrumentem prawnym a prawem do eduka-
cji, moze bardziej konkretnie, prawem do odmowy edukacji (Kloza, 2024, s. 2; Popa
Tache et al,, 2024, s. 184). Zwiazek ten ma jednak sens, jesli spojrzymy na zmiany, ja-
kie zaszty w edukacji po pandemii COVID-19, podczas ktorej korzystanie z Internetu
stalo si¢ integralng czescig funkcjonowania, a ustugi publiczne i prywatne okazaly
sie bardziej zalezne od Internetu. Przyklady mozna znalez¢ w dziedzinie e-zdro-
wia, e-administracji, w tym administracji podatkowej, ustug finansowych, edukacji
i wielu innych. Prawo do niekorzystania z Internetu moze by¢ réwniez uzasadnione
instrumentami alternatywnymi wzgledem ochrony praw cztowieka. Kodeks Komu-
nikacji Elektronicznej bezposrednio wskazuje, ze konsumenci nie powinni by¢ zobo-
wigzani do dostgpu do ustug, ktorych nie chcg, a zatem moga nie tylko powstrzymac
sie od korzystania z ustug elektronicznych, lecz takze ograniczy¢ zakres ustugi po-
wszechnej, z ktdrej korzystaja, do ustug komunikacji gtosowej (Parlament Europejski
i Rada, 2018). Podobnie rekomendacje Europejskiej Rady Spoteczno-Gospodarczej
dotyczace reformy ram prawnych dostepu do Internetu wspominaja o koniecznosci
utrzymania niecyfrowej formy $wiadczenia ustug publicznych, nawet pomimo wzro-
stu ich popularnosci we wspotczesnym $wiecie (Europejski Komitet Ekonomiczno
-Spoleczny, 2024). Nalezy réwniez podkresli¢, ze Kodeks Komunikacji Elektronicznej
stoi na stanowisku rozréznienia pomiedzy technicznym dostarczaniem Internetu a
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jego trescig. Ryzyko zwiazane z mozliwoscia, Ze w pewnym momencie spoleczenstwo
zostanie ,zmuszone” do korzystania z Internetu w celu uzyskania okreslonych ustug
w sytuacji braku alternatywnych sposobow ich §wiadczenia, wydaje si¢ by¢ bardziej
problemem zwigzanym z zawartoscig Internetu i rozwojem cyfryzacji administracji
i ustug publicznych. Spostrzezenia te wiaza si¢ jednak przede wszystkim z warun-
kowym charakterem dostepu do Internetu i w tym ujeciu sytuuja prawo dostepu do
Internetu jako narzedzie warunkujace korzystanie z innych praw i wolnosci, o czym
wspomniano powyzej.

Rzeczone prawo do niekorzystania z Internetu wydaje si¢ by¢ konsekwencja
taktu, ze dostep do Internetu nadal pozostaje ustugg komunikacji elektronicznej, mo-
gacej by¢ rozpatrywang jako usluga szczegdlnego rodzaju, tj. taka, ktorej charakter
zmienia si¢ z ustugi publicznej w ustuge powszechng, z okreslonymi panstwowymi
gwarancjami dostgpnosci do niej w aspekcie technicznym i finansowym. Dostep-
no$¢ tej ustugi jest ceniona wyzej niz konkurencja rynkowa i z tego powodu rézne in-
strumenty, ktére moga ewentualnie uchyli¢ zasady konkurencji rynkowej w zakresie
ustugi dostepu do Internetu, sg akceptowane przez Kodeks Lacznosci Elektroniczne;.
Tak ujmowana ustuga moze stanowi¢ gwarancje skutecznej realizacji praw cztowieka.

2. Od prawa do niekorzystania z Internetu do prawa do bycia offline
- uwagi na tle prawa do prywatnosci

W dyskusji na temat prawa dostgepu do Internetu i prawa do niekorzystania z
Internetu, mimo braku przesadzajacego, normatywnego rozstrzygniecia ich statusu,
doktryna idzie dalej, wskazujac na zagadnienie bezposrednio z nimi sprzezone, tj.
na prawo do bycia offline (Kloza i in., 2025). Poczatkowo zaréwno w polskim, jak i
zagranicznym pismiennictwie widoczna byla tendencja do standaryzowania prawa
do bycia oftline gléwnie na kanwie prawa pracy w zakresie dotyczacym czasu pracy,
bezpieczenstwa i higieny pracy czy prawa pracownika do odpoczynku. Uwarunko-
wane to bylo pandemig COVID-19 i nasilonym w tym czasie zjawiskiem pracy zdal-
nej (Pachala-Szymczyk, 2022, s. 14). Ostatecznie jednak rozwdj koncepcji prawa do
bycia offline przybrat szerszy kontekst poprzez osadzenie go na gruncie przemian
spoleczno-cywilizacyjnych, wplywajacych na proces multiplikacji praw cztowieka —
co w opinii niektérych przedstawicieli nauki uzasadnia tworzenie nowych praw jed-
nostki jako odpowiedz na wspdlczesne wyzwania (Mowbray, 2005, s. 57-79).

Prawo do bycia offline prezentowane jest w doktrynie jako prawo jednostki do
wyboru, aby nie uczestniczy¢ - mimo zapewnionego dostepu — bezposrednio i ak-
tywnie w srodowisku online, bez narazania si¢ na negatywne konsekwencje lub dys-
kryminacje, zapewniajac swobode zarzadzania wlasng obecnoscia cyfrowsa i chronigc
swoja prywatno$¢ (Popa Tache & Mico (Bellani), 2024, s. 18). W toczacym si¢ dys-
kursie — wlasciwym m.in. nowo powstajacym kategoriom — nie sposdb znalez¢ jed-
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noznaczne rozstrzygniecie w zakresie charakteru prawa do bycia offline i jego relacji
do prawa do niekorzystania z Internetu. W miejsce tego powielane sg — podobnie
jak w kontek$cie prawa dostepu do Internetu — dwie zasadnicze kwestie. Pierwsza
- czy prawo do bycia offline nalezy posrednio wywodzi¢ z istniejacego normatyw-
nego katalogu praw i wolnosci czlowieka, traktujac je jako instrument ich realiza-
cji i ochrony? Druga - czy istnieje potrzeba wyodrebnienia autonomicznego prawa
do bycia offline, a zatem takiego, ktore, bedac niezaleznym, ma charakter odrebny
od ustanowionych juz praw? W pierwszym aspekcie wskaza¢ warto kilka zasadni-
czych uwarunkowan. Nie ulega bowiem watpliwosci, ze przemiany cywilizacyjne,
wsrod ktorych jednoznacznie wskazuje si¢ na rozwdj przestrzeni internetowej, okre-
$li¢ mozna jako signum temporis. Wplywaja one na wiele obszaréw zycia cztowieka,
stanowigc pierwotng determinante w analizach dotyczacych specyfiki prawa do bycia
offline na plaszczyznie praw czlowieka. Z metodologicznego punktu widzenia inter-
pretacji norm prawno-czlowieczych szczegdlna rola wpltywu przemian cywilizacyj-
nych na te prawa widoczna jest w aspekcie analizy dogmatycznej norm prawnych,
zawartych w tekstach aktow normatywnych.

Poszukujac podstaw dla formulowania prawa do bycia offline na gruncie sys-
temu praw czlowieka, jednoczesnie odnoszac ten zabieg do prawa do niekorzystania
z Internetu, podnies$¢ nalezy kwestie — tak waznego — normatywnego zakotwiczenia
tego prawa w prawie do prywatnosci. O ile nie ulega zadnej watpliwosci, ze prawo
do prywatnosci przystuguje kazdej jednostce, o tyle znaczne problemy powoduje
okreslenie zakresu tego prawa, zwlaszcza we wcigz zmieniajacej si¢ rzeczywistosci,
w tym rzeczywistosci cyfrowej (Banaszewska, 2013, s. 127). Stan toczacej sie dyskusji
doktrynalnej ujawnia bogactwo i ré6znorodno$¢ znaczen w kontekscie pojecia pry-
watnosci. Ich zakresy sg na tyle pojemne i otwarte, ze niekiedy utrudniaja przez to
rozpoznanie, Ze dotycza one wcigz tego samego pojecia (Baba, 2018, s. 36-38). Pry-
watno$¢ jest opisywana przy wykorzystaniu wartosci poprzez pryzmat ich ochrony
zaréwno z osobna, jak i wszystkich facznie. Istotg kategorii prywatnosci jest wiec
konglomerat pewnych uprawnien jednostki, obejmujacy m.in. wolnos¢ i tajemnice
komunikowania si¢, autonomi¢ informacyjng, wolno$¢ wyrazania pogladow, wol-
no$¢ sumienia, wolnos$ci decydowania o zyciu osobistym, prawo do ochrony danych
osobowych, prawo do wolnego spedzania czasu czy prawo do niekorzystania z Inter-
netu (Baba, 2018, s. 36-37). Szczegdlna role odgrywa takze autonomia informacyjna
definiowana jako prawo do samodzielnego decydowania o ujawnianiu innym infor-
macji dotyczacych swojej osoby, a takze prawo do sprawowania kontroli nad takimi
informacjami, jesli znajdujg si¢ w posiadaniu innych podmiotéw (Christian, 2020,
s. 63-64; Iwasinski, 2020, s. 26-27; Wyrok Trybunatu Konstytucyjnego, 2002, 2008).
Prywatno$¢ w sensie normatywnym zaktada uprawnienie jednostki do ksztaltowa-
nia sfery prywatnej zycia, aby byta ona wolna od ingerencji i niedost¢pna dla innych,
opierajac si¢ wiec na autonomii woli podmiotu. Jak zauwaza M. Safjan, ,,prywatnos¢
ma podlega¢ ochronie wtasnie dlatego i tylko dlatego, ze przyznaje sie kazdej osobie
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prawo do wytacznej kontroli tej sfery zycia, ktora nie dotyczy innych, a w ktérej wol-
no$¢ od ciekawosci innych jest swoista conditio sine qua non swobodnego rozwoju
jednostki” (Safjan, 2006, s. 211). Prawo do prywatnosci nie ma charakteru absolut-
nego. Koncepcja istoty praw i wolnosci opiera si¢ na zalozeniu, ze ,,w ramach kazdego
konkretnego prawa i wolnosci mozna wyodrebni¢ pewne elementy podstawowe
(rdzen, jadro), bez ktérych takie prawo czy wolno$¢ w ogdle nie bedzie mogla ist-
nie¢, oraz pewne elementy dodatkowe (otoczke), ktére moga by¢ przez ustawodawce
zwyklego ujmowane i modyfikowane w rézny sposéb bez zniszczenia tozsamosci da-
nego prawa czy wolnosci” (Wyrok Trybunatu Konstytucyjnego, 2020). W przypadku
prawa do prywatnosci stopiet mozliwej ingerencji uzalezniony jest od rodzaju débr
chronionych oraz osoby, ktorej dobra te dotycza, przyktadowo osoby publiczne ko-
rzystaja z wezszego zakresu ochrony (Grzybowski, 2020, s. 54). Istota kategorii pry-
watnosci jest przede wszystkim konglomerat pewnych uprawnien jednostki. Jesli
uzna¢ zatem prawo do bycia offline (czy réwniez prawo do niekorzystania z Inter-
netu) za forme¢ manifestacji autonomii osobistej jednostki, to brak jest podstaw, by
»uniezaleznia¢” je od prawa do prywatno$ci. Mozna uznad, ze prawo do prywatno-
$ci swoim zakresem obejmuje uprawnienie jednostki do niekorzystania z Internetu
i bycia offline, bedace elementem sktadowym owego konglomeratu. Majac na uwa-
dze specyfike prawa do prywatnosci, uwzglednienie pewnego kontekstu spotecznego
wpisanego w to prawo gwarantowa¢ ma osiaganie celu, dla realizacji jakiego prawo to
zostalo przyjete w systemie miedzynarodowego i krajowego prawa praw cztowieka.
Jest nig ochrona wartosci, stanowiaca ratio legis standardéw normatywnych, w tym
przypadku sprowadzajaca si¢ do sfery prywatnosci jako pewnego sacrum czlowieka.
Whpisanie niekorzystania z Internetu i bycia oftline w traktatowo uznane prawo do
prywatnosci ma dodatkowy walor. Uprawnia do stwierdzenia istnienia jego norma-
tywnego zakotwiczenia w najwazniejszych aktach prawa miedzynarodowego m.in.
takich jak: Powszechna Deklaracja Praw Czlowieka ONZ z 1948 r., Miedzynarodowy
Pakt Praw Obywatelskich i Politycznych z 1966 r., Europejska Konwencja o Ochronie
Praw Cztowieka i Podstawowych Wolnosci z 1950 r. czy Karta Praw Podstawowych
Unii Europejskiej z 2000 roku.

Niezbednos¢ wpisania kategorii niekorzystania z Internetu i bycia offline w nor-
matywng istot¢ prawa do prywatnosci nie oznacza jednak pozbawienia ich samo-
dzielnej tresci, cho¢ trudno dowies¢ de lege lata istnienia prawa do niekorzystania z
Internetu i prawa do bycia offline. Prawo do prywatnosci stanowi zatem forme ,,re-
kompensaty”, przy braku regulacji wprost odnoszacych si¢ do aspektéw niekorzysta-
nia z Internetu i bycia offline, bowiem nieustanowienie standardu normatywnego
zawsze ostabia efektywno$¢ ochrony praw czlowieka. Gwarancje w zakresie ochrony
prawa do prywatnosci — posiadajace charakter uniwersalny - skutkuja tym, ze w kaz-
dym przypadku naruszenia tego prawa — rdwniez w obszarze niekorzystania z Inter-
netu czy bycia offline — przedmiotem ochrony jest ta sama wartos$¢ — czyli okreslona

Bialystok Legal Studies 2025 vol. 30 no. 4 49
Biatostockie Studia Prawnicze



Iwona Wronska, Ewelina Cata-Wacinkiewicz, Maciej Nyka

sfera prywatnosci. Ochrona tego prawa, bez wzgledu na to, jakiej materii dotyczy, za-
wsze ukierunkowana jest na ochrone jednostki in genere.

Podsumowanie

Kwestia istoty i charakteru prawnego prawa dostepu do Internetu (a co za tym
idzie, a contrario praw z nim powigzanych: prawa do niekorzystania z Internetu i prawa
do bycia offline) pozostaje otwarta i niedostatecznie rozstrzygnieta nie tylko w litera-
turze prawniczej, lecz takze w praktyce stosowania prawa. Biorgc pod uwage istniejacy
dorobek doktrynalny, mozliwe jest uogdlnienie istniejacych stanowisk badaczy i pod-
kreslenie dwdch przeciwstawnych stanowisk dotyczacych prawa dostepu do Internetu.
Pierwsza grupa badaczy uwaza, Ze juz teraz konieczne jest uznanie prawa dostepu do
Internetu za prawo podstawowe, argumentujac swoje poglady faktem, ze wigkszos¢
praw czlowieka jest realizowana za posrednictwem technologii internetowych (Reglitz,
2020, s. 314-331). Jednocze$nie druga grupa argumentuje, ze dostep do Internetu jest
instrumentem (czynnikiem) umozliwiajacym realizacje praw czlowieka, a nie prawem
jako takim, w zwigzku z czym nie ma potrzeby nadawania mu takowego statusu, ponie-
waz jest ono juz objete istniejacymi prawami (Skepys, 2012, s. 15-29).

Chociaz daje si¢ zauwazy¢ daleko idaca doktrynalng tendencje do tworzenia no-
wych praw cztowieka, jaka sg chociazby tytutowe prawo do niekorzystania z Internetu i
prawo do bycia offline, a nawet i prawo dostepu do Internetu, to pojawia sie zasadnicza
i problematyczna kwestia: znaczna dynamika tworzenia nowych praw bez jednocze-
snego zapewnienia wlasciwych instrumentéw ich realizacji i kontroli przestrzegania,
skutkowa¢ moze iluzoryczng ochrong praw jednostki. Multiplikacja praw — bez ich
normatywnego zakotwiczenia — moze bowiem nie tylko oslabia¢ tak pozadang efek-
tywno$¢ ochrony praw czlowieka, ale i skrajnie nawet jej zagraza¢. Z jednej strony
bowiem, daje ona jednostkom ulude przystugujacych im wielu (licznych i rozdrobnio-
nych tresciowo praw), z drugiej zas czyni je jedynie postulatami niemozliwymi do reali-
zacji ze wzgledu na brak odpowiednich narzedzi prawnych. Taki stan prawny stanowi¢
moze obcigzenie nawet dla tych panstw, ktére maja ugruntowane standardy norma-
tywne i rozbudowang praktyke w zakresie ochrony praw cztowieka. W pismiennictwie
zauwaza sie, iz zasadnicza cecha decydujacg o praktycznym znaczeniu praw czlowieka
jest mozliwos¢ skutecznego dochodzenia zawartych w nich tresci przed kompetent-
nymi i niezawistymi organami ochrony prawnej (Kowalski, 1988, s. 67). Zgodnie z pa-
remia ubi ius ibi remediuvi warunek istnienia gwarancji prawnych koniecznych dla
ochrony prawa do prywatnosci zawarty jest zaréwno w standardach normatywnych o
charakterze powszechnym, jak i w regionalnych normach prawno-cztowieczych. Dla-
tego prawo to winno wyznacza¢ optyke postrzegania tytulowych praw, pozwalajac po-
zytywnie zweryfikowac postawiona na wstepie hipoteze.
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Jednoczes$nie warte podkreslenia jest to, ze postep technologiczny, rozwdj prze-
strzeni internetowej, sztucznej inteligencji i automatyzacji otworzyl ere bezprece-
densowych zmian, wymagajacych redefinicji uznanych na arenie migdzynarodowe;j
standardéw prawno-cztowieczych. Z tej perspektywy konsolidacja dzialan na rzecz
efektywnosci przestrzegania, egzekwowania praw czlowieka czy tworzenia mechani-
zmo6w odpowiedzialnosci adekwatnie do rozszerzajacej si¢ interpretacji prawa do pry-
watnosci (obejmujacego réwniez prawo do niekorzystania z Internetu czy prawo do
bycia offline) to model, ktéry zapewni wlasciwg realizacje tytutowych praw na kanwie
dorobku prawnego i instytucjonalnego wpisanego w prawo do prywatnosci. W syste-
mowych regulacjach z zakresu migdzynarodowego prawa praw czlowieka prawo to ma
ugruntowany status. W sposob szczegolny ksztalttowaé ono winno zatem tres¢ takich
nowych praw, jak prawo dostepu do Internetu, a contrario prawo do niekorzystania z
Internetu czy prawo do bycia offline, jesli postulatywnie w pismiennictwie dostrzegamy
potrzebe ich kreacji. Ich ochrona bedzie wéwczas skuteczniejsza w swej istocie, anizeli
»powolywanie do zycia” - w obliczu braku normatywnych, wiazacych ku temu pod-
staw — nowych praw. Fakt ich multiplikacji, cho¢ interesujacy naukowo i wzbogaca-
jacy dyskurs na temat praw cyfrowych in genere nie przetozy si¢ na ich efektywnos¢. Tu
potrzebne s3 regulacje prawne wprost zaopatrujace jednostki w konkretne prawa. Bez
tego dochodzenie roszczen objetych ich zakresem pozostanie atrakcyjng poznawczo
fikcja, cho¢ moze i przysztos¢ pokaze, ze stanie si¢ ona — antycypujac — ksztattujacym
prawo faktem. W tym ujeciu multiplikacja praw czlowieka ma nie tylko pejoratywne
znaczenie, ale i moze zosta¢ uznana za czynnik zmuszajacy do redefinicji postrzegania
praw cztowieka poprzez przedmiotowe poszerzanie ich katalogu. Przy tak sformutowa-
nym stanowisku wydaje sie, iz doktrynalna propozycja uznajaca teori¢ instrumental-
nego wynikania norm prawno-czlowieczych z innych norm o tym charakterze pozwala
uznad, ze prawo do Internetu i powigzane z nim prawo do niekorzystania z Internetu i
prawo do bycia offline sg niezbedne do realizacji innych praw - zatem wystepuje mie-
dzy nimi pewien zwiazek przyczynowy (Milczarek, 2023, s. 157-159). Zgodnie nato-
miast z regulg instrumentalnego nakazu panstwo zobowigzane jest do podejmowania
takich dziatan, ktére w adekwatny sposob do tego celu prowadza, zas zgodnie z reguta
instrumentalnego zakazu - zakazane jest podejmowanie dzialan, ktére uniemozliwiaja
badz utrudniajg osiagniecie tego celu, multiplikacja praw na tej plaszczyznie wydaje sie
zbedna (Wronkowska, 2005, s. 95-96).
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Abstract: As digitalization permeates nearly all areas of life, access to the internet has become essential
for the exercise of numerous human rights, including freedom of expression, access to information, and
participation in public life. However, the growing expectation to engage digitally may undermine indi-
vidual autonomy, especially when access to fundamental services or legal entitlements depends on being
online. This article examines the underexplored concept of the right not to use the internet as a human
rights issue. It argues that digital non-use — whether by choice, necessity, or circumstance — must be re-
cognized as an aspect of informational self-determination rooted in the principles of dignity and auto-
nomy. While access to the internet facilitates other rights, the freedom to disconnect is equally essential
to prevent new forms of exclusion, coercion, and surveillance. Drawing on evolving interpretations of
existing rights — particularly the rights to privacy, freedom of expression, and non-discrimination - the
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paper proposes that digital autonomy requires protecting both positive and negative dimensions: the ri-
ght to use the internet and the right not to use it. It hypothesizes that formally recognizing a ‘right to di-
gital non-use’ as a separate human right faces significant challenges in highly digitalized societies, while
the existing European human rights framework is sufficiently robust to protect this right. The analysis
supports both hypotheses.

Keywords: digital autonomy, right not to use the internet, human rights, digital exclusion

Introduction

Digital technology has become nearly inescapable in modern life. Governments,
businesses, and social services increasingly operate under a ‘digital by default’ par-
adigm, assuming universal internet use by their constituents. While efforts to pro-
mote internet access as a human right have gained momentum (De Hert & Kloza,
2012; Frosini, 2014; Kaur, 2021; Lucchi, 2013; Passaglia, 2022; Pollicino, 2020; Reg-
litz, 2020, 2023, 2024; Shandler, 2019; Tomalty, 2017), the flip side of the coin - the
right to remain offline - has only recently entered legal and scholarly debate (Custers,
2019; Kloza, 2024; Passaglia, 2025). The central question examined in this article is
whether individuals possess a human right to digital non-use, that is, the right not to
be compelled to rely on the internet or related technologies as a prerequisite for ex-
ercising their rights or conducting their everyday affairs, as well as whether the cata-
logue of human rights can be expanded by adding the digital non-use right (the right
not to use the internet). This question arises from the observation that what began as
a mere convenience has swiftly become a de facto requirement for full participation
in society (International IDEA, 2023; Kloza, 2024; Susi, 2025; Terzis, 2025). As on-
line platforms replace physical services (from e-government portals to online bank-
ing), those who abstain from digital life risk marginalization. An additional question
is whether human rights law protects individuals’ freedom of choice to live an ana-
logue existence, and whether this is in any form possible in the modern world. The
first hypothesis of this article is that introducing the digital non-use right as a new
human right would be difficult in view of the current level of digitalization in socie-
ties. The second hypothesis is that the current European catalogue of human rights is
sufficient to protect the right not to use the internet. This article uses the formal and
dogmatic research method. The analysis is limited to the area of Europe; therefore,
European legal acts will be taken into consideration.

As a starting point for considerations concerning human rights, reference should
be made to European legislation on the human rights protection system. Such legis-
lation includes the European Convention on Human Rights (ECHR) adopted by the
Council of Europe, as well as the Charter of Fundamental Rights of the European Un-
ion (EU Charter), adopted by the EU’s institutions. European human rights instru-
ments do not explicitly articulate a ‘right to offline life’; however, several fundamental
rights can be interpreted to offer protection for those who choose to abstain from
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ubiquitous connectivity. By examining four key rights — privacy, self-determination,
freedom of expression, and equality/non-discrimination - this article explores the le-
gal foundations for a right not to use the internet. Each of these rights provides a lens
on different aspects of the issue: (a) privacy relates to personal autonomy and the de-
sire to be ‘let alone’ (Warren & Brandeis, 1890, p. 193); (b) self-determination speaks
to the ability to shape one’s life course free from undue interference; (c) freedom of
expression includes the liberty not to speak or to select the medium of communica-
tion; (d) equality demands that one’s life choices (such as remaining offline) not be-
come grounds for exclusion or discrimination.

Throughout the analysis, a guiding principle is that human rights are meant to
empower individuals with choice and agency. Just as human rights law has begun
to affirm the right to internet access (to ensure everyone can go online if they wish)
(Wisniewski, 2021, pp. 114-120), by analogy it should also guard against forced dig-
italization and confirm that life offline must remain a viable and respected choice.
The same human dignity that demands bridging the digital divide for those who want
connectivity also demands protection for those who, for personal, ethical, or practi-
cal reasons, decline to use digital technologies.

1. The right to privacy

Under Article 8 of the ECHR, privacy and private life provide a primary foothold
for the notion of a right to remain offline. Article 8 guarantees that ‘[e]veryone has
the right to respect for his private and family life, his home and his correspondence,
subject only to necessary and proportionate limitations by law. The European Court
of Human Rights (ECtHR) has interpreted ‘private life’ broadly to encompass per-
sonal autonomy and individual identity. In S. and Marper v. United Kingdom (2008),
the Court famously stated that the right to privacy ‘can embrace multiple aspects of
the person’s physical and social identity. This jurisprudence signals that personal life-
style choices, including how one engages with society and technology, fall within the
protective scope of private life (Koops et al., 2017).

Privacy in the European human rights tradition is closely linked to human dig-
nity and the notion of a personal sphere of freedom (Whitman, 2004). Choosing to
live one’s life offline — for example, preferring face-to-face interactions, analogue me-
dia, and paper correspondence - can be seen as an exercise of personal autonomy
in how one develops relationships and identity. Notably, the privacy right includes
the ‘negative’ aspect of the right to be left alone, famously articulated by Warren and
Brandeis (1890) as the core of privacy. In modern terms, being ‘let alone’ could trans-
late into the right to opt out of digital surveillance and data collection. Indeed, schol-
ars have argued that ‘in a world of automated data processing, being oftline is the
most genuine form of the right to respect for private life with regard to data protec-
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tion [...] the “default setting” (Karaboga et al., 2017, p. 43), with any departure from
that default requiring justification. This understanding aligns with the provisions of
regulations such as Article 88 of the General Data Protection Regulation (GDPR),
which empowers collective bargaining to adopt more specific rules to protect work-
ers rights, including consent, privacy, and data management, thereby reinforcing
the practical implementation of the right to digital non-use in employment settings
(Miranda Boto & Brameshuber, 2024, p. 210). Karaboga et al’s (2017) view is rein-
forced by data protection principles in European law, such as data minimization and
purpose limitation (Article 5 GDPR), which require that if a less invasive means ex-
ists to achieve a purpose, it should be favoured. Choosing not to engage digitally is
a way to control one’s personal data exposure, effectively exercising ‘informational
self-determination’ Thus privacy and data protection rights can support an individu-
al’s claim to an offline alternative when digital systems would otherwise compel them
to disclose personal data or subject themselves to surveillance.

Crucially, privacy as protected by Article 8 also covers the right to personal de-
velopment’ and the right to establish and maintain relationships with others (Judg-
ments of the ECtHR, 2002, 2008). This aspect has two implications for digital
non-use. First, an individual may genuinely believe that abstaining from social media
or online platforms is important for their personal development or mental well-be-
ing. Such a personal decision, intimately linked to one’s philosophy of life or health,
lies within their private sphere. Second, if everyone else moves to digital-only com-
munication, an offline person’s ability to develop contacts and relationships might be
impaired, raising privacy concerns in terms of exclusion.

At the same time, it must be acknowledged that Article 8 is a qualified right; not
every personal preference will be protected as a matter of fundamental rights. The
ECtHR has held that there is a de minimis threshold of seriousness for an interference
with private life to engage Article 8 (Judgment of the ECtHR, 2019); minor incon-
veniences or trivial choices may not suffice. For instance, in Stevens v. UK (1986), a
case concerning a school requiring a uniform, the European Commission on Human
Rights found no right ‘to refuse to buy a school uniform’ under Article 8. Therefore
a claimant asserting a right to remain fully offline would need to show that being
forced online causes more than trivial inconvenience - it must seriously affect their
private life or enjoyment of other rights. The proportionality analysis under Article
8(2) will weigh the individual’s interest in offline autonomy against the state’s interest
in digital efficiency or other aims. If a government contends that online-only systems
are cost-effective or serve broader public interests (e.g. combating tax fraud or en-
hancing service efficiency), a court will examine whether less intrusive alternatives,
such as maintaining an offline option or providing assistance, could achieve the same
objectives without infringing on individual autonomy (Rossi, 2025).

The right to privacy enshrined in Article 8 of the ECHR is also guaranteed in the
EU Charter (Article 7), which further underscores its significance within the Euro-
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pean human rights tradition. Consequently, within the European Union there exists
a dual framework of human rights protection, which reinforces the safeguarding of
these rights and provides a broad basis for their observance across multiple spheres
of human life.

2. The right to self-determination and autonomy

Closely intertwined with privacy, but deserving separate emphasis, is the right to
self-determination. Although not codified as a distinct article in the ECHR or the EU
Charter, the concept of personal self-determination underlies many human rights.
It flows from the idea of individual freedom and human dignity protected in instru-
ments like the Universal Declaration of Human Rights, and is implicit in the ECHR
Article 8’s protection of personal autonomy (Judgment of the ECtHR, 2002). In the
context of technology, self-determination means the freedom to decide how and to
what extent one engages with technological tools and digital networks. It is the free-
dom to define one’s own relationship with technology according to one’s values, be it
enthusiastic adoption, cautious use, or principled refusal.

Moreover, personal autonomy is a value consistently upheld by the ECtHR across
various domains. In Pretty v. United Kingdom (2002), while the Court ultimately did
not find a right to assisted suicide, it affirmed that Article 8 encompasses the notion
of personal autonomy over decisions of the utmost personal importance (the timing
and manner of one’s death, in that case). By extension, decisions about one’s way of
life, including the choice to eschew using information and communications technology
(ICT), fall within that autonomous sphere. The Court of Justice of the European Union
has similarly acknowledged autonomy in the digital context, for instance by empower-
ing individuals via data protection (the rights to object to processing, to erasure, etc.,
under the GDPR are legal tools enabling self-determination over personal data). The
EU Charter’s Article 1 states that ‘(hJuman dignity is inviolable. It must be respected
and protected’ Human dignity arguably requires that individuals are not reduced to
mere cogs in a digital machine or forced to conform to a technological mode of living
against their will. As one commentator puts it, a right to an ‘analogue life’ can be ethi-
cally justified to preserve human agency in the face of pressures to digitize everything
(Terzis, 2025, p. 55). Ensuring an ‘analogue option’ in society is a way to respect plural-
ism in how people choose to live — an idea consonant with democratic principles.

In summary, the right to self-determination in a human rights sense reinforces the
arguments from privacy. It holds that individuals should have a say in how technology
affects their lives. No one should be deprived of the ability to function in society simply
because they refuse a certain technology; self-determination would deem that outcome
as fundamentally at odds with the idea of personal freedom. The concept also addresses
a potential counter-argument: what about the collective benefits of everyone being on-
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line (e.g. efficiency or economic growth)? While legitimate public interests exist in the
promotion of digital innovation, self-determination insists that individuals are not sac-
rificed to a one-size-fits-all mandate, and each person’s capacity for choice must be re-
spected. It is part of the pluralism of lifestyles that liberal societies cherish.

3. Freedom of expression and information rights

Freedom of expression under Article 10 ECHR (and Article 11 of the EU Char-
ter) is traditionally understood as the right to impart and receive information and
ideas without interference. At first glance, one might associate this right with a push
for greater internet access, since the internet is a powerful medium for expression.
Indeed, courts have recognized that unfettered access to online information is cru-
cial for modern free speech. In 2009, for example, the French Constitutional Coun-
cil struck down a law that would have allowed a person’s internet access to be cut
off without judicial oversight, and held that because the internet is essential for free-
dom of expression and communication, such a penalty affected fundamental rights
(Decision of the French Constitutional Council, 2009). Likewise, in Ahmet Yildirim
v. Turkey (2012), the ECtHR held that wholesale blocking of Google sites (which in-
cidentally cut off the applicant’s own website) violated Article 10, and emphasized the
internet’s role in facilitating expression and access to information.

However, freedom of expression also includes a negative dimension: the free-
dom not to speak or not to be compelled to express oneself. The ECtHR has implicitly
recognized negative free speech rights in various contexts. For instance, in the con-
text of freedom of association (Article 11), which is a sibling of expression, the Court
explicitly recognized a ‘negative right of association, i.e. the right not to be forced to
join an association (Judgment of the ECtHR, 1993). By analogy, under Article 10, one
could argue there is a ‘negative freedom of expression, the right not to be compelled
to communicate or to use a particular channel of communication.

Article 10 protects not only the content of information but also the means of its
dissemination. The ECtHR has said that the public has the right to receive information
through whatever medium they see fit, and states should not unjustifiably favour or
impose one medium over another. In Manole and Others v. Moldova (2009), the Court
noted the importance of pluralism in media and that state dominance or monopoli-
zation of a particular medium (like broadcasting) can violate Article 10. Extrapolat-
ing from this, if governments eliminate non-digital media (for example, shutting down
print services or in-person forums in favour of only digital platforms), one could argue
that they are limiting the pluralism of communication channels. The freedom to ex-
press oneself ‘in the manner of one’s choosing’ is implicit in the broader freedom.

In Kalda v. Estonia (2016), the ECtHR held that even prison inmates have a right
to access certain internet websites to exercise their freedom to receive information,
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linking Article 10 with new media. Moreover, Article 10 encompasses the right to
information, traditionally meaning the right to seek and receive information with-
out interference. The question is: If a government makes information only available
online, does that interfere with the right of those who are offline to receive it? The
answer is potentially yes. If crucial information (say, polling station locations, public
health notices, or legal regulations) is published exclusively on the internet, some-
one who is offline either by choice or lack of access is cut off from that information.
While the state is not actively censoring, it is failing to accommodate different means
of reaching the public. The broader principle of technological neutrality in freedom
of expression suggests that individuals have the right to access information in a for-
mat they can use - which for some means non-digital formats. Thus a right to remain
offline can be framed as an aspect of Article 10: the right to access information and to
express oneself through non-digital means.

At the European level, Council of Europe bodies have started to acknowledge
this balance. The Parliamentary Assembly of the Council of Europe’s 2023 resolution
on the digital divide (Resolution 2510) underlined that moving to fully online public
services can jeopardize equal access to information and services. It called on states to
ensure ‘full accessibility, including by maintaining non-digital access to public ser-
vices wherever necessary for equality. Although framed in terms of equality, this also
ties into the populace’s ability to receive information and communicate with authori-
ties — a precondition for freedom of expression and democratic participation.

In conclusion, while freedom of expression is frequently invoked to justify the
expansion of internet connectivity, it also implicitly protects against compelled con-
nectivity. The negative dimension of free speech (the right not to speak) and the right
to select one’s medium of expression support recognition of a right to remain offline.
States must therefore ensure that, in advancing digital innovation, they do not in-
fringe Article 10 by coercing individuals into unwanted forms of communication or
by eliminating non-digital channels of access to information.

4. Equality and non-discrimination

A critical human rights perspective on the right not to use the internet is pro-
vided by the principles of equality and non-discrimination. Digitalization has the
potential to create new forms of exclusion, often along the lines of existing social
cleavages such as age, disability, education, income, or geography. Article 14 ECHR
guarantees that the enjoyment of the other Convention rights ‘shall be secured with-
out discrimination on any ground, while Article 21 of the EU Charter provides
a broad stand-alone prohibition of discrimination (on grounds including sex, age,
disability, religion, social origin, etc.) within the scope of EU law.
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When governments or private actors move essential services exclusively online,
they may discriminate against certain groups either directly or indirectly. Requir-
ing internet use for accessing public services, for example, disproportionately affects
older adults, who statistically have lower digital literacy, and persons with disabilities
who may not be able to use standard web interfaces (Gallistl et al., 2021; Mikotajczyk,
2023; Mubarak & Suomi, 2022). It can also affect those in rural areas with poor con-
nectivity or individuals who simply cannot afford devices or broadband. While ‘tech-
nology users’ versus ‘non-users is not itself a protected category, the overlap with
protected characteristics is clear: the digitally excluded are often society’s already dis-
advantaged. The Council of Europes Parliamentary Assembly recognized in 2023
that ‘over 40% of Europe’s population lacks basic digital skills’ and that these ‘digitally
vulnerable’ groups include the elderly, people with low literacy, migrants, and many
persons with disabilities (Kuzelewska et al., 2025).

Disability rights law is particularly relevant. The EU is party to the United Nations
Convention on the Rights of Persons with Disabilities, which mandates accessibility
and reasonable accommodations. Under its Article 9, states must ensure equal access
to information and services, including through the provision of assistive technologies
or alternative formats. European courts have started to address these issues. The Con-
seil d’Etat (Supreme Administrative Court) of France in June 2022 ruled on a challenge
to the Ministry of Interior’s decision to make certain immigration applications on-
line-only. The Conseil d’Etat held that while no absolute constitutional right mandated
paper procedures in general, the administration must ensure ‘normal access’ to public
services and the effective exercise of rights by all users. This means providing support to
those without digital tools or skills, and even alternative solutions for individuals who,
‘due to their circumstances and the design of the digital tool, cannot use the online pro-
cedure. Because the government had not provided such support or alternatives at the
time of implementation, the online-only requirement was deemed illegal.

In the European Union context, the European Commission’s 2024 ‘State of the
digital decade’ report explicitly notes that ‘digital technologies increasingly perme-
ate every aspect of people’s daily lives, sometimes with no or limited offline alterna-
tives, and it calls for actions to avoid marginalizing those who are not digitally active
(European Commission, 2024). While this is policy, not law, it signals an expectation
that Member States ensure digitalization leaves no one behind, which could influence
how courts view Member State obligations under, for example, equality laws or the
Charter’s solidarity provisions. The EU’s 2020-2030 Digital Compass strategy sets a
target of 100% online public services by 2030, but civil society and EU institutions
have noted the paradox: pushing 100% e-services while a significant portion of the
population cannot use them is problematic. The solution envisioned includes both
digital skills training (upskilling) and retention of multi-channel service delivery un-
til no one is left behind. Moreover, the EU’s digital inclusion policies have started to
use rights language (Kuzelewska et al., 2025).
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For instance, Belgium’s Wallonia region passed a decree in 2021 requiring that all
administrative procedures must still be possible on paper if the user prefers — an ex-
plicit legal safeguard for the offline option (Kloza et al., 2025). Similarly, some Swiss
cantons have amended their constitutions in 2023-2024 to guarantee a ‘right to an of-
fline life, meaning that the government can never make services 100% digital with no
alternative. These regional developments, while not country-wide yet, signal a clear
normative trend: digitalization should not result in discrimination or exclusion, and
offline minorities must be protected (O’Sullivan, March 2025).

To summarize, equality and non-discrimination principles demand that digital
innovation be inclusive. The right to remain offline can be framed as a facet of the
right to equal treatment: those who do not or cannot use the internet should not suf-
fer arbitrary detriment. States have a positive obligation to ensure that alternatives
exist so that, for example, an elderly pensioner can still receive state communications
and benefits without the internet, or a rural villager without broadband can access
the same information as an urban e-citizen. In the human rights view, technology
should be a tool for inclusion, not a basis for discrimination. Therefore any policy of
‘digital only’ must be scrutinized for its equality impacts and likely tempered by the
provision of offline avenues to safeguard the rights of all.

5. Is there a human right to digital non-use?

The analysis above demonstrates that while existing human rights norms could
provide significant support for the idea of a right to remain oftline, they do so in a piece-
meal and implicit fashion. Privacy, autonomy, expression, and equality each contribute
pieces of a puzzle — but the question arises: Should these pieces be consolidated into a
new explicit right (a right not to use the internet), or is it sufficient to rely on the inter-
pretation of existing rights? This is both a legal-strategic question and a normative one.

Those sceptical of declaring new rights often point to the dangers of ‘inflation’ of
rights. Creating a stand-alone ‘right to offline life’ could be seen as redundant if all its
protections can be derived from rights like privacy and equality (De Hert & Kloza,
2012). Courts are capable of adapting old rights to new contexts; the ECHR’s ‘living
instrument’ doctrine means Articles 8 and 10 can evolve to address digital dilemmas.
For example, the fact that freedom of expression now covers internet access shows
this flexibility of interpretation. By this logic, one might argue that there is no need to
formally enshrine a right not to use technology; judges and legislatures can ensure,
through nuanced application of existing provisions, that people are not coerced into
digital participation.

However, there are strong arguments on the other side - that explicitly recogniz-
ing a right to digital self-exclusion would have practical and symbolic benefits (Kloza
et al., 2025). One practical benefit is clarity: it would set a clear baseline that no one
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can be forced to be online against their will, guiding policy and preventing overreach.
Symbolically, it would affirm that human agency and well-being are at the centre of
the digital revolution, not technology for its own sake. As Alexander Barclay, a Swiss
digital policy expert, noted, elevating such principles to the constitutional level can
‘spark a mentality shift’ and ensure they are taken seriously by all actors (O’Sulli-
van, April 2025). Some scholars (Faith & Hernandez, 2024; Kaun, 2021; Turkle, 2011)
frame the right to be offline as a necessary counterbalance to the right to internet ac-
cess, preventing a scenario where what was meant to empower individuals (connec-
tivity) ends up enslaving or coercing them. Furthermore, as Rossi (2023) remarks,
sometimes one might want to be offline without any particular reason - and that in
itself is a valid exercise of freedom.

Potential objections to a broad right to offline life include concerns regarding
practicality, scope, and misuse. Critics may argue that such a right could impede so-
cietal progress or governmental efficiency; for instance, if individuals were to invoke
the right to rely exclusively on non-digital methods, modern systems might be para-
lyzed or incur substantial costs. Questions of scope also arise: Does the right permit
refusal of any technology, such as electricity or essential ICT necessary for public
safety? Additionally, there is the risk of misuse, for example by powerful actors such
as corporations seeking to avoid transparency by going ‘offline’ However, these con-
cerns can be addressed through a nuanced understanding of the right. It would likely
be waivable and context-dependent, designed not to hinder digital innovation but to
ensure that alternatives or exemptions are available where fairness and human dig-
nity require them. The right could be framed with reasonable limits, such that in-
dividuals could not refuse technologies in ways that harm others. Importantly, it is
primarily a defensive right of the individual rather than a tool for corporate actors,
who are subject to separate obligations.

In practice, implementing a right to offline life would mean building choice into
the system. For government services, it would mean always providing an alternative
mode (in person, by phone, or on paper) for those who opt out of digital channels
— as advocated by the ‘click—call-connect’ principle, wherein citizens can choose be-
tween online, phone, or face-to-face access (Right to Offline Coalition, 2024). For
the private sector, it means ensuring key services (banking, healthcare, utilities)
offer non-digital access without extra fees or delay (and possibly regulating to en-
force this). For employment, it means strengthening the right to disconnect and per-
haps allowing employees to request non-digital workflows if feasible. None of this
means halting digital advancements; it means human-centric design that preserves
individual choice. In the meantime, developing the academic and doctrinal founda-
tion remains crucial. This article, along with others of its kind, seeks to contribute by
weaving disparate threads into a coherent narrative: that the right (not) to use the in-
ternet fundamentally concerns the preservation of human choice, dignity, and equal-
ity in the digital age.
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In closing this discussion on the feasibility of recognizing the right not to use the
internet as a distinct human right, it must be acknowledged that at present, such a de-
velopment is unrealistic, even though the catalogue of human rights remains open.
Considering that human rights are characterized by universality, inalienability, and
indivisibility, there is currently no basis for establishing a separate human right spe-
cifically guaranteeing the right to remain offline. First, such a right can be derived
from existing declarations and conventions, making the creation of an additional
right unnecessary. Second, there are significant regions of the world where internet
access remains limited (World Bank Group, June 2023). For example, according to
statistics, only 39% of the population in Africa has internet access (Miedzynarodowy
Zwigzek Telekomunikacyjny, 2024). Similarly, a joint report by the Inter-American
Institute for Cooperation on Agriculture, the Inter-American Development Bank,
and Microsoft (IDB, 2020) indicates that 32% of the population in Latin America and
the Caribbean lacks internet access. The right not to use the internet, therefore, does
not have a universal character but is rather regionally contingent. In Europe, where
internet penetration is higher, it may be conceivable to consider introducing a new
human right, the right to remain oftline. For this reason, however, it is currently not
feasible to establish a separate human right specifically guaranteeing the right not to
use the internet. Nevertheless, existing human rights provisions appear sufficient to
support the exercise of rights associated with remaining oftline.

Conclusion

The exploration of privacy, self-determination, freedom of expression, and
equality within international and European human rights law reveals a robust foun-
dation for what may be termed a right to digital non-use - the right to remain offline.
While no single treaty explicitly states that ‘everyone has the right not to use the in-
ternet, the current combination of rights and case law effectively recognizes that in-
dividuals cannot be compelled to digitalize their lives at the expense of fundamental
rights. The right to privacy anchors this understanding by safeguarding personal au-
tonomy, identity, and the intimate sphere of life from unwanted intrusion, which in
the contemporary context includes the choice to limit one’s exposure to the digital
world. The right to self-determination further enshrines personal autonomy, rein-
forcing that individuals should chart their own course with respect to technology,
consistent with their values and needs, without state or societal coercion. Freedom
of expression adds a negative dimension, the liberty not to be compelled to com-
municate in ways one does not choose, and underscores the necessity of pluralistic
communicative channels so that offline voices are not silenced. Finally, the rights to
equality and non-discrimination ensure that technological advancement does not in-
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fringe upon the rights of vulnerable groups, necessitating inclusive design and offline
alternatives to prevent the emergence of a digital underclass.

Therefore the research question addressed in this article can be answered affirm-
atively: based on current human rights regulations and case law, individuals possess
a human right to digital non-use. Similarly, the question of whether human rights
law protects individuals’ freedom to live an analogue existence, and whether such a
lifestyle is feasible in the modern world, has also been answered positively. Human
rights law does protect the freedom to live offline; however, a separate issue remains
as to whether this lifestyle is fully achievable in all its aspects.

In conclusion, digital choice - the freedom to say ‘no’ as well as ‘yes’ to connec-
tivity — is emerging as a crucial dimension of human rights in the 21st century. The
right not to use the internet does not entail rejecting progress; rather, it ensures that
progress is measured in human terms. It asserts that, in the pursuit of a digital society,
we must preserve the analogue freedoms that make us human: the freedom to be left
alone, to think and live at one’s own pace, and not to be involuntarily conscripted into
technologies one does not wish to embrace. As this right becomes more firmly estab-
lished, it will play a vital role in ensuring that the Information Age remains an era of
human empowerment rather than digital compulsion.
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Czas pracy a prawo do bycia offline
- analiza w $wietle koncepcji ,,non-use of technology”
w prawie polskim i unijnym’

Working Time and the Right to Be Offline: Analysis in the Light of the Concept
of Non-Use of Technology in Polish and EU Law

Abstract: The development of technology undoubtedly affects the way work is performed. New digi-
tal tools significantly influence the performance of work, on the one hand introducing flexibility and
new opportunities, but also leading to the blurring of boundaries between the professional and private
spheres. The increasingly widespread use of digital tools — including communication and monitoring
applications — creates new challenges in the area of employee privacy protection and the realization of
the right to rest. In this context, growing emphasis is placed on the concept of non-use of technology,
which denotes the right to refrain from using technology in the name of autonomy and well-being, as
well as on the right to disconnect, understood as the employee’s entitlement to be unavailable outside
working hours. Both concepts complement each other and may constitute an element of employee rights
protection. The aim of this study is to present the essence of the right to disconnect and its connection
with working time and the right to rest, as well as to indicate the extent to which EU and Polish regu-
lations provide protection against the culture of permanent availability. The analysis encompasses legal
acts, case law, and scholarly literature, which allows for an assessment of whether the right to disconnect
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should be regarded as an instrument supplementing traditional labour law provisions in the context of
advancing digitalization.

Key words: employees, employers, entrepreneurs, right to be offline, not using technology, labour law
Stowa kluczowe: pracownik, pracodawca, przedsigbiorca, prawo do bycia offline, non-use of techno-
logy, prawo pracy

Wprowadzenie

Wplyw nowych technologii na sposéb $wiadczenia pracy jest niezaprzeczalny
(szerzej : Boruta, 2020, s. 3-10; Piwowarska, 2018, s. 135-155). Nowe narzqdzia iroz-
wigzania cyfrowe w realny sposéb wptywaja na sposéb wykonywania pracy. W tym
zakresie mozna wskaza¢ miedzy innymi na szanse, jakie daja elastyczne formy za-
trudnienia i regulacji czasu pracy. Niewatpliwie obie te mozliwo$ci niosg za soba
wiele korzysci, ale moga réwniez prowadzi¢ do zacierania granic migdzy sferg zawo-
dowg a prywatng (Pachata-Szymczyk, 2022, s. 9). W zwigzku z tym wraz z dynamicz-
nym rozwojem nowych technologii oraz coraz szerszym zakresem ich zastosowania
w dzialalnosci gospodarczej i organizacji pracy pojawily sie nowe wyzwania i zagro-
zenia, w tym zwigzane z utrzymaniem réwnowagi miedzy zyciem zawodowym a pry-
watnym (Kurzynoga, 2022, s. 3-4). Pracownicy w ramach $wiadczonej pracy coraz
cze$ciej sg zalezni od komunikatoréw czy tez aplikacji umozliwiajacych planowanie
czy nadzorowanie pracy. Nowe technologie wptywaja réwniez na podejscie do rynku
pracy i samej pracy, czego wyrazem jest nowy model biznesowy okreslany terminami
platform economy, gig economy, on-demand economy, sharing econom’, peer-to-peer
economy lub uber economy, w ktérym przedsiebiorcy ,,§wiadcza [...] swoje ustugi przy
uzyciu oséb samozatrudnionych” (Skowron, 2019, s. 153; Zapolska & Nyka, 2024,
s. 187; Todoli-Signes & Tyc, 2016, s. 197).

W tym kontekscie na znaczeniu zyskujg koncepcja non-use technology, a takze
prawo do bycia offline (inaczej prawo do odfaczenia sie, ang. right to disconnect) jako
swoista odpowiedz na zacierajaca sie granice miedzy Zyciem zawodowym i prywat-
nym. Oba zagadnienia s3 stosunkowo nowg problematyka w zakresie prawa pracy,
niemniej ze wzgledu na postepujaca cyfryzacje zyskuja na znaczeniu i zaczynaja by¢
dostrzegane przez doktryne prawa, ale takze ustawodawce zaréwno unijnego, jak
i polskiego. Sama koncepcja non-use of technology sprowadza si¢ do zapewnienia
prawa o decydowaniu, czy chcemy czy tez nie korzysta¢ z nowych technologii, a wiec
swoistej wolnosci od ,,przymusu technologicznego” (Satchell & Dourish, 2009, s. 11).
Jest to szczegélnie istotne z perspektywy dobrostanu, autonomii czy tez potrzeby
prywatnosci pracownikéw. Stanowi jednoczesnie interesujace zagadnienie w kontek-
$cie prawa pracy i problematyki prawa do bycia offline, ktore wigza sie m.in. z niedo-
stepnoscia poza godzinami pracy. Jest w zwigzku z tym silnie powigzane z prawem
do odpoczynku pracownika. Obie koncepcje wzajemnie si¢ uzupelniaja. Dodatkowo
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wydaje sig, ze koncepcja non-use of technology moze stanowi¢ podstawe do uznania
prawa do bycia offline jako elementu szerszej autonomii cyfrowej pracownika.

Celem opracowania jest zdefiniowanie istoty prawa do bycia offline i ukazanie
jego Scistego zwiazku z czasem pracy oraz prawem do odpoczynku. Analizie poddane
zostang regulacje zaré6wno unijne, jak i polskie, a takze orzecznictwo, aby wskazac,
w jakim zakresie zapewniajg one ochrone pracownika przed kulturg statej dostepno-
$ci. Dodatkowo opracowanie ma na celu przedstawienie koncepcji non-use of techno-
logy jako perspektywy teoretycznej oraz poréwnanie polskich i unijnych rozwigzan,
co pozwoli wyznaczy¢ mozliwe kierunki dalszego rozwoju prawa pracy. W konse-
kwencji niniejsze opracowanie postuguje si¢ metoda dogmatyczno-prawng obejmu-
jaca przede wszystkim analize aktéw prawa, takich jak dyrektywy UE i Kodeks pracy,
a takze orzecznictwa TSUE oraz polskiej i zagranicznej literatury naukowe;j.

1. Koncepcja non-use of technology

Zagadnienie non-use of technology (inaczej ang. technology refusal, digital mi-
nimalism lub technological non-participation) w dobie gwaltownie rozwijajacych sie
i co wiecej, w wyrazny sposob wplywajacych na nasze codzienne zycie nowych tech-
nologii, jest niezwykle wazne. To nurt w refleksji nad spoleczenstwem cyfrowym,
ktory jest swoistym kontrapunktem, czyli przeciwienistwem czy tez uzupetnieniem, w
czasach dos¢ powszechnego entuzjazmu w podejsciu do nowych technologii i moz-
liwosci, jakie dajg. Koncepcja non-use of technology sprowadza si¢ przede wszystkim
do prawa do $wiadomego nieuzywania czy tez niekorzystania z nowych technologii
(Nguyen & Hargittai, 2023, s. 495). Nie chodzi zatem o brak dostepu lub ¢ wyklucze-
nie cyfrowe, lecz o wybdr (Satchell & Dourish, 2009, s. 11), co bezposrednio wiaze si¢
z probg odzyskania kontroli i autonomii w korzystaniu z narzedzi cyfrowych. Zgod-
nie z tym podejsciem jednostka ma prawo do rezygnacji i nieuczestniczenia w cyfro-
wych praktykach, co wydaje si¢ szczegélnie problematyczne w erze cyfrowej (Nguyen
& Hargittai, 2023, s. 495), zwlaszcza ze w rzeczywistoéci zardwno prywatnej, jak i za-
wodowej bycie online staje si¢ swoista norma (szerzej: Vorderer et al., 2016, s. 694
695), a wiele 0s6b odczuwa presje spoteczng, aby stale funkcjonowac cyfrowo (Biichi,
Festic, & Latzer, 2019, s. 4). Jak zauwaza E. Baumer, badanie koncepcji non-use po-
zwala zakwestionowa¢ domyslne zalozenie dotyczace prymatu uzywania i samego
pojecia ,,uzytkownika” oraz tego, kto powinien nim by¢ (Baumer et al., 2014, s. 66).
Wydaje sig, ze z sama koncepcja non-use of technology wiaze si¢ tez koniecznos¢
zapewnienia alternatyw offline, czyli np. dostepu do ustug pracowniczych bez ko-
nieczno$ci postugiwania si¢ aplikacja mobilng, czy tez prawo do wykonywania okre-
slonych obowigzkéw zawodowych bez koniecznosci stalego bycia online (Satchell
& Dourish, 2009, s. 11). E. Baumer dodatkowo podkresla, ze analiza sytuacji, w kto-
rych ludzie §wiadomie ograniczaja lub odrzucaja technologie, jest rownie istotna jak
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badania odnoszace si¢ do jej uzywania, poniewaz pokazuje realne potrzeby zwigzane
z funkcjonowaniem poza infrastrukturg cyfrowa (Baumer et al., 2014, s. 65).

Powstaje w tym przypadku watpliwos¢, na ile z samej koncepcji non-use of tech-
nology méglby skorzysta¢ pracownik. Wydaje sie, ze w tym przypadku sprowadzataby
sie ona w praktyce m.in. do rezygnacji z niektérych narzedzi cyfrowych lub rozwia-
zan technologicznych. Wigze si¢ réwniez z pytaniem, czy mozemy moéwic¢ o przymu-
sie cyfrowym réwniez w kontekscie zatrudnienia — w sytuacji, gdy korzystanie z niej
staje si¢ jednym z warunkéw zatrudnienia. Sama koncepcja non-use of technology to
tez sprzeciw wobec przymusu bycia stale online. Czy pracownik moze przyktadowo
zrezygnowac z aplikacji stuzbowej, ktora zbiera jego dane, réwniez poza godzinami
pracy? Czy pracownicy sa zobowigzani do instalowania stuzbowych komunikatoréw
na telefonie lub komputerze, czy tez majg prawo odmoéwic¢? Niewatpliwie pewne jej
elementy sg dostrzegalne w tzw. prawie do bycia offline.

2. Pojecie prawa do bycia offline w Unii Europejskiej

Jak zauwazajg E. Krynska i E. Kwiatkowski, rynek pracy jest miejscem, ,w ktéorym
dokonuja si¢ transakcje wymiany ustug pracy miedzy pracownikami a pracodawcami
oraz ustalaja si¢ rozmiary wspomnianych transakcji i ich warunki, a zwlaszcza cena
tych ustug, tj. ptaca” (Krynska & Kwiatkowski, 2013, s. 11). Co istotne, pracodawca
w tym zakresie ,,nabywa” prawo do dysponowania zdolnoscig pracownika do $§wiad-
czenia pracy w wyznaczonym czasie, a wiec ,kupuje” dostep do czasu i sit pracownika
(Beksiak, 2014, s. 149). Obecny rynek pracy podlega dynamicznym zmianom, na co
wplyw ma szereg réznych czynnikéw ekonomicznych, demograficznych, spotecz-
nych oraz prawnych, zaréwno o charakterze globalnym, jak i lokalnym. Dostrzegalne
zmiany w tym zakresie sg zwigzane m.in. z ,,przyspieszeniem postepu technicznego
w obszarze technologii informacyjnych i telekomunikacyjnych czy nowymi strate-
giami wielkich korporacji” (Kotlorz, 2011, s. 10).

Upowszechnienie si¢ narzedzi cyfrowych w ramach rynku pracy miato oczywi-
$cie swoje konsekwencje. Pojawily sie problemy zwigzane z naduzywaniem mozliwo-
$ci, jakie daje wykorzystanie nowych technologii w miejscu pracy. Jednym z takich
negatywnych zjawisk jest tzw. kultura ,wiecznie osiagalnego pracownika” (ang. al-
ways-on culture) i zwigzane z nig zaburzenie relacji miedzy czasem pracy a prawem
do odpoczynku. E. Pachata-Szymczyk wskazuje, ze ,,z badan wynika, iz pracownicy
czesto wykorzystujacy technologie informacyjno-komunikacyjne sg bardziej sklonni
do dtuzszych godzin pracy i pracy w godzinach nadliczbowych; korzystaja réwniez
w mniejszym zakresie z okreséw odpoczynku, a takze majg mniej przewidywalne,
nieregularne rozklady czasu pracy” (Pachala-Szymczyk, 2022, s. 9). W literaturze
stusznie podkresla si¢ w tym zakresie, ze jedng z konsekwencji takiego podejscia jest
m.in. wypalenie zawodowe (Nowak, 2019, s. 15).
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Nie zaskakuje zatem, ze w orzecznictwie TSUE zaczeto interpretowac takie po-
jecia jak ,czas pracy” i ,czas odpoczynku” réwniez w kontekscie nowych technolo-
gii. W tym zakresie mozna wskaza¢ m.in. na sprawe C-55/18 Federacion de Servicios
de Comisiones Obreras — CCOO przeciwko Deutsche Bank SAE, w ktérej TSUE
analizowal kwestie prowadzenia systemu ewidencji czasu pracy (rozumianego jako
pomiar dobowego czasu pracy $wiadczonej przez kazdego pracownika), aby zagwa-
rantowac przestrzeganie limitéw pracy i odpoczynku. Co charakterystyczne, w wy-
roku C-531/23 z 23 grudnia 2024 r. TSUE stwierdzil, ze pracodawcy zatrudniajacy
pracownikéw domowych powinni wprowadzi¢ system pozwalajacy dokonywa¢ po-
miaru czasu pracy. Jednocze$nie TSUE stwierdzil, ze mozliwe sag w tym zakresie od-
stepstwa ,,stosownie do danego sektora dzialalnosci, czy to ze wzgledu na specyfike
danego pracodawcy, a zwlaszcza na jego rozmiar, o ile takie uregulowanie zapew-
nia pracownikom skuteczne rozwigzania pozwalajace zagwarantowaé poszanowa-
nie przepiséw dotyczacych miedzy innymi maksymalnego tygodniowego wymiaru
czasu pracy” (Wyrok C-531/23, 2024).

Jak podkreslono w sprawie C-518/15 Ville de Nivelles przeciwko Rudy Matzak,
»Irybunal wielokrotnie stwierdzit bowiem, ze pojecie ,,czasu pracy” [...] nalezy defi-
niowa¢ wedtug obiektywnych cech, odwolujac sie do systematyki i celu tej dyrektywy,
dazacej do poprawy warunkow zycia i pracy pracownikéw. Pojecie to zalezy od trzech
przestanek: po pierwsze, pracownik musi ,,pracowac”; po drugie, musi on pozostawaé
w dyspozycji pracodawcy; oraz po trzecie, musi on wypelnia¢ swe zadania i obowigzki”
Trybunal wypowiedziat sie rowniez w kwestii odpoczynku dobowego i odpoczynku ty-
godniowego. W tym zakresie mozna wskaza¢ m.in. na sprawe C-477/211H przeciwko
MAV-START Vastti Személyszallité Zrt., w ktérej TSUE stwierdzil, ze ,,odpoczynek
dobowy [...] nie stanowi czgsci okresu odpoczynku tygodniowego |[...], lecz dodaje
si¢ do niego”. Ponadto, TSUE podkreslil, ze ,,po okresie pracy kazdy pracownik powi-
nien niezwlocznie korzystac z okresu odpoczynku dobowego, i to niezaleznie od tego,
czy po tym okresie odpoczynku nastapi okres pracy. Ponadto, w razie gdy odpoczy-
nek dobowy i okres odpoczynku tygodniowego sg udzielane w sekwencji, okres od-
poczynku tygodniowego moze rozpocza¢ si¢ dopiero wtedy, gdy pracownik skorzysta
z odpoczynku dobowego”. Kwestia ,,gotowosci do pracy” w kontekscie ,,prawa do od-
poczynku” i ,czasu pracy” byla natomiast przedmiotem m.in. w sprawach C-303/98
Simap, C-151/02 Jaeger, C-518/15 Ville de Nivelles przeciwko Rudyemu Matzakowi,
C-344/19, D.J. przeciwko Radiotelevizija Slovenija czy tez C-585/19, Academia de Stu-
dii Economice din Bucuresti przeciwko Doru Viorel Balan.

Na tle wspomnianego orzecznictwa zaczeto dostrzegac znaczenie prawa do bycia
offline w kontekscie réwnowagi miedzy zyciem zawodowym a prywatnym (koncep-
cja work-life balance). Nalezy jednak wyraznie zaznaczy¢, ze prawo do bycia offline nie
jest prawem funkcjonujacym w oderwaniu od innych gwarancji pracowniczych. Nie
funkcjonuje zatem jako odrebna i niezalezna kategoria, lecz stanowi swoiste uszczego-
fowienie i wzmocnienie prawa do odpoczynku. Jak podkresla K. Moras-Olas, instytu-
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cja ta wprost wigze si¢ z ochrong prawa pracownika do wylgczenia narzedzi cyfrowych
(Moras-Olas, 2021, s. 305). W konsekwencji prawo do bycia offline dotyczy wylgcznie
okresoéw poza czasem pracy. Autorka dodatkowo zauwaza, ze zgodnie z podejsciem za-
prezentowanym w dokumencie roboczym Eurofound The Right to Disconnect in the
27 EU Member States prawo do bycia offline mozna rozumie¢ na dwa sposoby: ,jako
uprawnienie pracownika do powstrzymania si¢ od pracy poza czasem pracy za posred-
nictwem narzedzi cyfrowych, albo jako obowiazek pracodawcy zapewnienia, ze pra-
cownicy nie beda pracowa¢ w czasie odpoczynku i urlopu” (Moras-Olas, 2021, s. 311).
Jego istotg jest w zwigzku z tym zapewnienie, ze w okresach poza czasem pracy pra-
cownik nie bedzie zobowigzany do pozostawania w dyspozycji pracodawcy za pomoca
narzedzi cyfrowych. Warto podkresli¢, ze w czasie pracy pracownik co do zasady nie
moze odmoéwic¢ pozostawania online w zakresie zgodnym z prawem oraz wyznaczo-
nym i wymaganym przez pracodawce. Oznacza to, ze prawo do bycia offline rozpo-
czyna sie dopiero w momencie rozpoczecia okresu odpoczynku, gdy pracownik nie
pozostaje w dyspozycji pracodawcy (Sakowska, 2025a, s. 348).

K. Naumowicz wskazuje, ze brak wyraznych regulacji prawnych moze prowadzi¢
w praktyce do $wiadczenia pracy poza regularnymi godzinami, co stanowi istotne za-
grozenie dla realizacji prawa do odpoczynku (Naumowicz, 2021, s. 537-538). Samo
prawo do bycia offline nie jest bowiem w wyrazny sposéb uregulowane w prawie Unii
Europejskiej. Mozna je jednak wywnioskowac, bioragc pod uwage art. 31 Karty praw
podstawowych Unii Europejskiej, zgodnie z ktérym kazdy pracownik ma prawo do
warunkow pracy zapewniajacych poszanowanie jego zdrowia, bezpieczenstwa i god-
nosci, do ograniczenia maksymalnego wymiaru czasu pracy, do okreséw dziennego
i tygodniowego odpoczynku oraz do corocznego ptatnego urlopu. Wazna role w tym
zakresie odgrywa réwniez dyrektywa 2003/88/WE Parlamentu Europejskiego i Rady
z dnia 4 listopada 2003 r. dotyczaca niektérych aspektéw organizacji czasu pracy?,
ktora reguluje kwestie czasu pracy i odpoczynku w Unii Europejskiej. Dyrektywa
wprowadzita m.in. prawo do minimalnego dziennego wypoczynku (odpoczynek
dobowy) - 11 nieprzerwanych godzin, w okresie 24-godzinnym (art. 3 dyrektywy
2003/88/WE), prawo do odpoczynku tygodniowego — 24 godziny (art. 5 dyrektywy
2003/88/WE) czy maksymalny tygodniowy czas pracy — przecietny wymiar czasu
pracy w okresie siedmiodniowym, acznie z pracg w godzinach nadliczbowych, nie
moze przekraczac¢ 48 godzin (art. 6 dyrektywy 2003/88/WE).

Analizujac zagadnienie prawa do bycia offline w UE, warto wspomniec¢ o Re-
zolucji Parlamentu Europejskiego z dnia 21 stycznia 2021 r. zawierajacej zalece-
nia dla Komisji w sprawie prawa do bycia oftline, w ktérej podkreslono, ze ,,coraz
czestsze wykorzystywanie narzedzi cyfrowych do celéow zawodowych doprowa-
dzilo do powstania kultury ,stale osiagalnego’, ,,zawsze dostepnego” lub ,,bedacego
w ciaglej gotowosci” pracownika, co moze mie¢ szkodliwy wplyw na prawa podsta-

2 Dalej jako dyrektywa 2003/88/WE.
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wowe pracownikow i sprawiedliwe warunki pracy”. Dodatkowo wskazano, ze ,,prawo
pracownikéw do bycia offline ma zasadnicze znaczenie dla ochrony ich zdrowia
i samopoczucia fizycznego i psychicznego oraz ochrony przed zagrozeniami psy-
chologicznymi” (Rezolucja, 2021). Pracownik ma zatem prawo np. do nieodbierania
stuzbowych wiadomosci poza godzinami pracy bez konsekwencji ze strony praco-
dawcy. W praktyce oznacza to, ze pracodawca nie powinien wymagac¢ od pracownika
dyspozycyjnosci za pomocg srodkéw komunikacji elektronicznej poza ustalonymi
godzinami pracy (Naumowicz, 2022, s. 542). Takie oczekiwania ze strony praco-
dawcy moga prowadzi¢ do faktycznego naruszania prawa do odpoczynku, nawet jesli
formalnie normy czasu pracy nie zostaly przekroczone. Oznacza to w praktyce zakaz
wywierania na pracowniku presji, aby poza godzinami pracy odpowiadal na wiado-
mosci stuzbowe, odbierat telefony czy posiadal status ,,dostepny” w ramach réznych
platform i komunikatoréw, np. Teams (Sakowska, 2025a, s. 344).

Sama rezolucja podchodzi do zagadnienia prawa do bycia offline jako prawa
podstawowego (Pachata-Szymczyk, 2022, s. 11). Wydaje sig, ze samo prawo do bycia
offline mozna rozumie¢ jako prawo do odpoczynku od pracy w $wiecie cyfrowym
lub od narzedzi cyfrowych. Wigze si¢ zatem z zakazem ustanowienia wymogu do-
stepnosci pracownika poza godzinami pracy czy tez zobowigzaniem pracodawcy do
jasnego okreslenia godzin, w ktorych mozliwe jest skontaktowanie sie z pracowni-
kiem w sprawach stuzbowych. Dlatego omawiane w literaturze rozwigzania i orzecz-
nictwo TSUE nie tworzg odrebnego rezimu prawnego, lecz stanowia element szerszej
gwarancji prawa do odpoczynku, ktére powinno by¢ dostosowane do wyzwan wy-
nikajacych z cyfryzacji pracy. Jest to wiec prawo o charakterze ochronnym, ktére ma
stuzy¢ temu, aby przepisy dotyczace czasu pracy i odpoczynku byly skuteczne i efek-
tywne w warunkach dynamicznego rozwoju nowych technologii.

W 2019 roku dodatkowo przyjeto: 1) dyrektywe Parlamentu Europejskiego i Rady
(UE) 2019/1152 z dnia 20 czerwca 2019 r. w sprawie przejrzystych i przewidywalnych
warunkéw pracy w Unii Europejskiej® oraz 2) dyrektywe Parlamentu Europejskiego i
Rady (UE) 2019/1158 z dnia 20 czerwca 2019 r. w sprawie réwnowagi miedzy zyciem
zawodowym a prywatnym rodzicow i opiekunéw oraz uchylajaca dyrektywe Rady
2010/18/UE*. W dyrektywie 2019/1152 wskazano m.in. na kwesti¢ zwigzang z okresle-
niem godzin pracy czy przewidywalnosci rozkladu czasu pracy, co posrednio wspiera
koncepcje prawa do bycia offline i moze by¢ podstawg do zakwestionowania praktyk
naruszajacych prawo do prywatnosci poza godzinami pracy. Natomiast w dyrektywie
2019/1158 promuje si¢ prawo do elastycznej organizacji pracy.

3. Polskie przepisy gwarantujace pracownikom prawo do odpoczynku

3 Dalej jako dyrektywa 2019/1152.
4 Dalej jako dyrektywa 2019/1158.
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Co charakterystyczne, polski kodeks pracy’ nie zawiera regulacji odnoszacych
sie bezposrednio do prawa pracownika do bycia offline (Sakowska, 2025a, s. 347),
co jednak nie oznacza, ze pracownicy sa catkowicie pozbawieni ochrony przed nad-
uzywaniem pozycji nadrzednej przez pracodawce, a tym samym nienormowanym
czasem pracy. Przepisy kodeksowe o czasie pracy zapewniaja maksymalne okresy, w
ktérych pracownicy moga wykonywac obowigzki pracownicze, a takze minimalne
okresy odpoczynku. Zgodnie z art. 128 KP czasem pracy jest czas, w ktérym pra-
cownik pozostaje w dyspozycji pracodawcy w zakladzie pracy lub w innym miejscu
wyznaczonym do wykonywania pracy. Pozostawanie w dyspozycji oznacza wiec nie
tylko czas faktycznego wykonywania pracy, lecz takze okres, w ktérym pracownik nie
$wiadczy pracy, jednak pozostaje w faktycznej gotowosci do jej $wiadczenia w miej-
scu pracy (Sobczyk, 2005, s. 116-117; postanowienie Sadu Najwyzszego, 2019). W li-
teraturze podkresla sig, ze pracownik pozostaje w dyspozycji pracodawcy réwniez
wtedy, gdy nie §wiadczy pracy, ale znajduje sie we wlasciwym stanie psychofizycznym
pozwalajacym na realizacje obowiazkéw oraz ma zamiar i mozliwos¢ ich wykonywa-
nia (Pisarczyk, 2017, s. 781).

Wymiar czasu pracy w podstawowym systemie czasu pracy okresla art. 129 KP,
zgodnie z ktérym czas pracy nie moze przekracza¢ 8 godzin na dobe i przecigtnie
40 godzin w przecietnie pieciodniowym tygodniu pracy w przyjetym okresie roz-
liczeniowym nieprzekraczajagcym 4 miesiecy. Ponadto, art. 131 KP wprowadza ko-
lejne ograniczenie, na podstawie ktorego tygodniowy czas pracy tacznie z godzinami
nadliczbowymi nie moze przekraczaé przecietnie 48 godzin w przyjetym okresie
rozliczeniowym. Z drugiej za$ strony, art. 132 i 133 KP wprowadzaja minimalne
i nieprzekraczalne okresy odpoczynku od pracy - w kazdej dobie pracownikowi
przystuguje prawo do co najmniej 11 godzin nieprzerwanego odpoczynku, natomiast
w kazdym tygodniu - prawo do co najmniej 35 godzin nieprzerwanego odpoczynku,
obejmujacego co najmniej 11 godzin nieprzerwanego odpoczynku dobowego.

Cho¢ polskie przepisy reguluja czas pracy i odpoczynku, nie da si¢ ukry¢, ze
nie zawsze odpowiadaja w wystarczajacy sposob na wyzwania zwigzane z cyfryzacja
pracy. W polskim porzadku prawnym prawo do bycia offline nie zostalo wyodreb-
nione jako samodzielna instytucja prawa pracy — wynika ono posrednio z regula-
cji dotyczacych minimalnych okreséw odpoczynku dobowego i tygodniowego. W
praktyce sprowadza si¢ ono do zagwarantowania pracownikom realizacji prawa do
odpoczynku. W konsekwencji pracownik powinien by¢ chroniony przed wymogiem
stalej dostepnosci elektronicznej poza czasem pracy (Pachala-Szymczyk, 2022, s. 9).
Ingerencja pracodawcy w tym okresie moze by¢ traktowana jako naruszenie przepi-
séw o minimalnych okresach odpoczynku. Oczekiwanie pracodawcy, aby pracow-
nik pozostawal dostepny cyfrowo poza czasem pracy, ogranicza faktyczng mozliwos¢
korzystania z prawa do odpoczynku. Prawo do bycia offline mozna zatem rozumiec¢

5 Dalej KP.
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jako instrument realizujacy lub wspomagajacy juz istniejace rozwiazania i uprawnie-
nia pracownika, w szczegoélnosci prawo do nieprzerwanego odpoczynku dobowego
i tygodniowego (szerzej: Moras-Olas, 2021, s. 311). Prawo do bycia offline w tym
ujeciu pelniloby funkcje gwaranta realizacji prawa do odpoczynku. Nalezy jednak
podkresli¢, ze prawo do bycia offline nie oznacza mozliwosci odmowy korzystania
z technologii w czasie pracy - kiedy pracownik pozostaje w dyspozycji pracodawcy —
lecz odnosi si¢ wylacznie do okreséw, w ktérych pracownik nie $wiadczy pracy i nie
ma obowigzku pozostawania w gotowosci (Sakowska, 2025a, s. 347-348).

Biorgc pod uwage powyzsze, nalezy stwierdzi¢, ze regulacje ograniczajace czas
pracy pracownika sg rozbudowane i kompleksowe, jednak niezbedne jest dostoso-
wanie powyzszych regul do aktualnych realiéw spoteczno-gospodarczych. Mowa tu
w szczego6lnosci o postepujacym rozwoju nowych technologii, ktéry wywiera niewat-
pliwy wptyw na stosunki pracy. Zacieranie si¢ granicy miedzy czasem pracy a czasem
wolnym, wynikajace z cyfryzacji, sprawia bowiem, ze formalne limity czasu pracy
moga by¢ w praktyce obchodzone przez oczekiwanie od pracownikow statej dyspozy-
cyjnosci (szerzej: Pachala-Szymczyk, 2022, s. 9; Chesalina, 2021, s. 37). W tym sensie
brak wyraznego uregulowania prawa do bycia offline nalezy uznac za luke w systemie
ochrony pracownika (Naumowicz, 2021, s. 537-538). Dlatego konieczne staje si¢ wy-
pracowanie rozwigzan prawnych, ktére zapewnia pracownikowi realne korzystanie
z prawa do odpoczynku w warunkach rozwoju technologii cyfrowych.

Mozna zaryzykowaé stwierdzenie, ze obecnie stosunek pracy ulegl swoistej
transformacji, biorgc pod uwage trzy podstawowe kwestie, ktore decydowaly o szcze-
gélnym charakterze stosunku pracy: podporzadkowanie pracownika pracodawcy,
miejsce i czas wykonywania pracy. W tych nowych realiach pojawia si¢ pytanie, jak
zagwarantowa¢ pracownikowi realne korzystanie z prawa do odpoczynku bez zaklo-
cen wynikajacych z naduzywania przez pracodawce nowych technologii. Wydaje sig,
ze w tym zakresie prawo do bycia offline moze by¢ instrumentem uzupelniajgcym
tradycyjne przepisy o czasie pracy, stajac si¢ tym samym dodatkowq ochrong przed
nadmierng ingerencja pracodawcy w sfere zycia prywatnego pracownika.

4. Wybrane wyzwania zwiazane ze stosowaniem prawa do bycia offline

Pandemia COVID-19 miafa niewatpliwy wplyw na zmiane zasad wykonywania
pracy. Rozwoj nowych technologii, w tym cyfryzacja, automatyzacja oraz powszechne
wykorzystanie Internetu, znaczaco przeksztalcily krajobraz rynku pracy, stawiajac
przed prawem pracy wiele wyzwan. Praca moze by¢ wykonywana w innym miejscu
niz zaktad pracy oraz poza zwyczajowymi godzinami pracy obowigzujacymi u danego
pracodawcy. Cyfrowe narzedzia pracy umozliwiaja prace w zasadzie z dowolnego miej-
sca, co zwigksza elastyczno$¢ zatrudnienia i pozwala pracownikom na efektywniejsze
zarzadzanie czasem (Sakowska, 2025b, s. 116-117). Z drugiej jednak strony, mozliwo$¢
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wykonywania pracy z kazdego miejsca i w kazdym czasie za pomocg nowoczesnych
technologii moze prowadzi¢ do ciaglej dostepnosci pracownika dla pracodawcy.

Jezeli mowa o zmianie paradygmatu stosunku pracy w zakresie miejsca pracy
(Spytek-Bandurska, 2024), najwigkszym jej przejawem jest zdecydowanie praca zdalna,
ktora pojawita sie w KP w 2023 roku. Zgodnie z art. 67'® KP praca zdalna moze by¢ wy-
konywana catkowicie lub czg$ciowo w miejscu wskazanym przez pracownika i kazdo-
razowo uzgodnionym z pracodawcy, w tym pod adresem zamieszkania pracownika,
w szczegblnosci z wykorzystaniem $rodkow bezposredniego porozumiewania sie na
odlegtos¢. W przypadku pracy zdalnej doszlo do ingerencji ustawodawcy w kompe-
tencje kierownicze pracodawcy - zmianie ulegly zaréwno czas, jak i miejsce swiadcze-
nia pracy, a takze zwigzane z tym mozliwo$ci sprawowania kontroli przez pracodawce
(Krysiak, 2024, s. 83). Najwazniejszym aspektem pracy zdalnej jest natomiast mozli-
wos¢ jej Swiadczenia poza zakladem pracy przy uzyciu cyfrowych narzedzi pracy.

Aby pracownik moégt wykonywac¢ prace w formie zdalnej, konieczne jest uprzed-
nie jej uzgodnienie pomiedzy pracodawcy i pracownikiem - wyjatkowo ustawo-
dawca dopuszcza mozliwo$¢ polecenia pracownikowi wykonywania pracy zdalnej
przez pracodawce: w okresie obowigzywania stanu nadzwyczajnego, stanu zagroze-
nia epidemicznego albo stanu epidemii oraz w okresie 3 miesiecy po ich odwotaniu
lub w okresie, w ktorym zapewnienie przez pracodawce bezpiecznych i higienicznych
warunkéw pracy w dotychczasowym miejscu pracy pracownika nie jest czasowo
mozliwe z powodu dziatania sily wyzszej (art. 67*° § 3 KP). Jednocze$nie w kodekso-
wej definicji pracy zdalnej jednym z podstawowych elementéw jest ,wykorzystanie
srodkéw bezposredniego porozumiewania si¢ na odlegtos¢”. KP nie ustanawia na-
tomiast wymogu, aby pracownik wykonujacy prace zdalng znajdowat si¢ w ciagglym
kontakcie z pracodawca. Korzystanie ze srodkéw bezposredniego porozumiewania
sie na odleglos¢ stanowi wylacznie przykiad sposobu wykonywania pracy zdalnej,
o czym przesadza sformulowanie ,w szczegolnosci”. W odniesieniu do poprzedniczki
pracy zdalnej w KP, czyli telepracy, nie ustanowiono takze wymogu przekazywa-
nia wynikéw pracy w sposob zdalny (Sobczyk, 2023, komentarz do art. 67'* KP), co
oznaczaloby, ze pracownik moze uzgodnic¢ z pracodawca cotygodniowe dostarczenie
wynikéw wykonanej pracy przykladowo w formie pisemne;j.

W opinii autorek immanentng cechg pracy zdalnej jest mozliwos¢ zdalnego ko-
munikowania si¢ z pracodawca i, bioragc pod uwage podstawowe cechy pracy zdalnej,
rezygnacji z szeroko rozumianych narzedzi cyfrowych opartych na nowych techno-
logiach, przy zatozeniu, ze wigkszo$¢ dziatan pracodawcy nie opiera si¢ na rozwigza-
niach cyfrowych, co bedzie jednak stanowi¢ margines przypadkéw. Aktualny rynek
pracy ulegt znaczagcym zmianom technologicznym - pracodawca jest uprawniony
do prowadzenia dokumentacji pracowniczej w formie elektronicznej, zazwyczaj do-
starcza on réwniez pracownikom odpowiednie narzedzia do pracy, takie jak laptop
czy monitor, wszelkie listy obecnosci zostaly zastgpione przez karty magnetyczne lub
aplikacje. Jezeli wigc dziatalnos¢ pracodawcy odbywa si¢ wylacznie elektronicznie
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lub ,w chmurze”, przekazywanie wynikéw wykonanej pracy w formie innej niz elek-
troniczna moze by¢ utrudnione, jednak nie niemozliwe. Nalezy mie¢ jednak na uwa-
dze fakt, ze w wigkszo$ci przypadkow pracownik, ktéry ma zamiar wykonywac prace
zdalng, godzi si¢ na uzywanie rozwigzan cyfrowych. Niejednokrotnie pracownik
podejmuje decyzje o pracy zdalnej z uwagi na uprawnienie do wykonywania pracy
zdalnej poza zakladem pracy i jednoczesnie kontakt z pracodawcy i udostepnianie
wynikéw swojej pracy przy uzyciu rozwigzan nowych technologii.

Praca zdalna umozliwia efektywniejsze zarzadzanie czasem pracownika, a takze
wpisuje sie w koncepcje work-life balance (szerzej: Latos-Milkowska, 2008, s. 8 -12),
czyli mozliwos¢ taczenia pracy z zZyciem prywatnym. W systemie pracy zdalnej nalezy
zauwazy¢ zmiang w zakresie cech wlasciwych stosunkowi pracy, gdzie podstawowe ce-
chy stanowig cigglo$¢ i powtarzalno$¢, natomiast w przypadku pracy zdalnej wigkszy
nacisk zostaje polozony na wynik czy efekt wykonywanej pracy. Praca zdalna zdecy-
dowanie ulatwia godzenie zycia zawodowego z zyciem prywatnym, jednak moze tez
prowadzi¢ do sytuacji, w ktérej pracownik pozostaje w dyspozycji pracodawcy przez
caly dzien (work), natomiast z przerwami (na life). W efekcie moze dojs¢ do sytuacji, w
ktorej nie bedzie mozliwe zapewnienie odpowiedniego okresu odpoczynku dobowego,
poniewaz pracownik wykonywat prace w okreslonych odstgpach czasu.

Biorgc pod uwage uprawnienia kierownicze pracodawcy, posiada on réwniez
uprawnienie do polecenia pracownikowi pozostawania na dyzurze. Na podstawie
art. 151°$§ 1 KP pracodawca moze zobowigza¢ pracownika do pozostawania poza nor-
malnymi godzinami pracy w gotowosci do wykonywania pracy wynikajacej z umowy
o prace w zakfadzie pracy lub w innym miejscu wyznaczonym przez pracodawce. Dy-
zur w zaktadzie pracy nie powoduje wielu watpliwosci — czas dyzuru nie jest wliczany
do czasu pracy, jezeli pracownik nie wykonywal podczas dyzuru pracy, natomiast za
czas takiego dyzuru pracownikowi przystuguje czas wolny od pracy w wymiarze od-
powiadajacym dlugosci dyzuru, a w razie braku mozliwosci udzielenia czasu wolnego
- wynagrodzenie wynikajace z jego osobistego zaszeregowania, okreslonego stawka go-
dzinowg lub miesieczng, a jezeli taki sktadnik wynagrodzenia nie zostal wyodrebniony
przy okreslaniu warunkéw wynagradzania — 60% wynagrodzenia.

Problematyczng kwestie stanowi natomiast tzw. dyzur domowy, kiedy powyz-
sza zasada nie ma zastosowania i wynika to bezposrednio z art. 151°§ 3 KP. Dyzur
domowy pracownik pelni zazwyczaj w miejscu swojego zamieszkania i jest w tym
czasie pod telefonem. W doktrynie podkresla sig, ze w ramach takiego dyzuru pra-
cownik ma duzg swobod¢ w rozporzadzaniu swoim czasem i moze go wykorzysty-
waé w zasadzie dowolnie (Swigtkowski, 2018). Z powyzszym nie sposob sie jednak
zgodzi¢, poniewaz pracownik jest zobowigzany do stworzenia warunkow, ktore
umozliwig pracodawcy wezwanie go do $wiadczenia pracy, a tym samym musi by¢
dla pracodawcy dostepny i osiggalny, a najprostszym rozwigzaniem jest posiadanie
przy sobie telefonu komorkowego. Co wiecej, jezeli pracodawca wezwie pracownika,
jest on zobowigzany do stawienia si¢ w stanie psychofizycznym pozwalajacym na wy-
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konywanie pracy (Stefanski, 2022, komentarz do art. 151(5)). Takie uksztaltowanie
zasad dotyczacych tzw. dyzuru domowego stanowi, zdaniem autorek, powazng inge-
rencj¢ w swobode podejmowanych dzialan i w Zycie prywatne pracownika. Nalezy
przy tym podkresli¢, ze w przypadku dyzuru domowego pracownik nie moze odmo-
wic¢ uzywania narzedzi cyfrowych, pozwalajacych na mozliwo$¢ komunikowania sig
na odlegtos$¢. Zgodnie z pogladem utrwalonym w orzecznictwie dyzur pracownika
pod telefonem w gotowosci do podjecia obowigzkéw pracowniczych (petniony poza
miejscem wykonywania pracy) nie jest czasem pracy, ale nie jest tez czasem odpo-
czynku, o ktérym mowa w art. 132 § 1 KP i art. 133 § 1 KP (Wyrok Sadu Apelacyj-
nego w Lodzi, 2016).

Rozwdj nowych technologii przyczynit sie do powstania pojecia pracownika ,,cig-
gle dostepnego”. KP przewiduje $rodki ochrony, zwlaszcza w zakresie limitowania
czasu pracy oraz wprowadzenia odpoczynkéw dobowych i tygodniowych. Z drugiej
jednak strony kazdy pracownik jest aktualnie wyposazony w telefon komoérkowy, co
ulatwia staly kontakt ze wspotpracownikami i pracodawca. Biorgc pod uwage mozli-
wo$¢ wykonywania pracy w réznych godzinach, najwazniejsze jest ustalenie, czy pra-
codawca zobowigzuje pracownika do pozostawania w ciaglej gotowosci (przyktadowo
weryfikowania powiadomien w aplikacjach pracodawcy), czy to pracownik sam decy-
duje o ,,nieodlaczeniu si¢” od aplikacji pracodawcy réwniez po godzinach pracy, co w
wiekszosci przypadkow jest podyktowane checig bycia na biezaco. Pracodawca bedzie
zobowigzany do postepowania zgodnie z przepisami prawa pracy, natomiast nie ma
rozwigzan prawnych pozwalajacych wymusi¢ na pracownikach odlgczenie sie.

Whioski

Ustawodawstwo i orzecznictwo zaréwno polskie, jak i europejskie przewiduja
szereg rozwigzan pozwalajacych na limitowanie czasu pracy pracownikéw. Nie-
watpliwie nowe technologie przyczynily sie do uelastycznienia prawa pracy, a jed-
noczesnie do zmian w tradycyjnym rozumieniu podporzadkowania pracownika
pracodawcy w procesie pracy. Najpowazniejsza przyczyng takiego stanu rzeczy jest
wszechobecny rozwdj technologii, ktéry ma réwniez wplyw na sposob prowadzenia
dziatalno$ci przez pracodawcéw i wykonywania pracy przez pracownikéw. Celem
jest ograniczenie kosztéw dzialalnosci, co najczgsciej jest mozliwe poprzez przenie-
sienie zasobow do sfery cyfrowej. W tym zakresie niezwykle istotne jest prawo do
bycia offline, ktére za rozumieniem przyjetym przez E. Pachala-Szymczyk ,,mozna
traktowac jako sktadowg prawa do nalezytych i sprawiedliwych warunkéw pracy od-
powiadajaca na wyzwania obecnych czaséw” (Pachala-Szymczyk, 2022, s. 23). Pod-
kreslenia wymaga, ze prawo do bycia oftline co do zasady dotyczy wylacznie okresu
poza $wiadczeniem pracy, w ktéorym pracownik powinien korzysta¢ z gwarantowa-
nego prawem odpoczynku (Moras-Ola$, 2021, s. 311). W tym sensie prawo do bycia
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offline pelni funkcje ochronng i uzupelniajaca wzgledem istniejacych juz regulacji
o czasie pracy i odpoczynku.

Aktualnie istniejagce rozwigzania nie uniemozliwiaja pracownikowi rezygnacji
z wykorzystywania narzedzi cyfrowych czy tez odmowy ich uzywania. Takiego stanu
rzeczy nalezy upatrywaé w poczatkowym procesie transformacji cyfrowej — nie jest wy-
kluczone, ze za 15 czy 20 lat takie regulacje okazg si¢ niezbedne. Juz dzi$ jednak do-
strzegalne s3 negatywne rezultaty zanikania granicy miedzy czasem pracy a czasem
wolnym, zwigzanie z wystapieniem wypalenia zawodowego, stresu oraz powaznych
choréb. Dlatego dyskusja o prawie do bycia offline powinna uwzgledniac to, w jaki spo-
séb mozna usprawnic istniejace juz mechanizmy egzekwowania prawa do odpoczynku.

Oczywiscie na odrebna refleksje zastuguje zagadnienie, na ile wykorzystanie no-
wych technologii jest wola przedsiebiorcy czy tez pracodawcy, a na ile przymuszaja
go do tego obecne realia prowadzenia biznesu. Pojawia si¢ bowiem watpliwos¢, czy
decyzje o wdrazaniu narzedzi cyfrowych lub zdalnych form komunikacji sg zwigzane
z potrzebg innowacyjnosci, czy tez tak naprawde sg konieczne, aby utrzymac si¢ na
rynku. Niezaleznie jednak od tego pracodawcy nie moga zapomina¢ o pracowniku i
jego ochronie przed zagrozeniami wynikajacymi z wykorzystania nowych technolo-
gii na rynku pracy.

Powigzanie koncepcji non-use technology z prawem do bycia offline mogtoby w
przyszlosci wiazaé sie z wprowadzeniem regulacji dotyczacych m.in. obowigzkéw
informacyjnych pracodawcy np. w zakresie informowania, jakie technologie, w jaki
sposob i w jakim zakresie sg stosowane w odniesieniu do pracownika. Jednym z roz-
wigzan mogloby by¢ réwniez zagwarantowanie pracownikom mozliwosci wyboru
lub odmowy korzystania z wybranych narzedzi cyfrowych. Wydaje sie, ze byloby to
szczegOlnie istotne w przypadku aplikacji naruszajacych prywatnos¢ pracownika
(np. aplikacji monitorujacych efektywnos¢ lub geolokalizacje). Jednoczesnie na-
lezy pamieta¢, ze praktyczna realizacja prawa do bycia offline nie zalezy wylacznie
od ustawodawcy. Jak stusznie zauwaza si¢ w literaturze przedmiotu, ,,przepisy prawa,
nawet najbardziej szczegétowe, nie pozwola na w pelni efektywne korzystanie przez
zatrudnionych z omawianego uprawnienia, jezeli réwnolegle z legislacja nie bedzie
ksztaltowana odpowiednia kultura pracy, bez przyzwolenia na ciagla dostepnos¢ pra-
cownikéw” (Pachata-Szymczyk, 2022, s. 24). Tylko woéwczas mozna moéwié o real-
nym prawie do bycia offline czy tez mozliwosci podjecia decyzji w ramach koncepcji
non-use of technology.
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Abstract: Neurotechnology, together with the rapid development of artificial intelligence, opens up a
world of almost infinite possibilities. It is also finding applications in the work environment. Despite
the undoubtedly positive effects of the use of neural tools in the workplace (the possibility of improving
work efficiency, enhancing the health and safety system, or risk management), they bring obvious thre-
ats to the dignity, privacy, psychological privacy, and other personal assets of the worker. There is no
doubt that technological progress will redefine human life, may significantly affect social relations as we
have known them so far, and will give rise to unprecedented consequences for human rights. It is there-
fore legitimate to ask whether the existing legal regulations are a sufficient response to these challenges,
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Wprowadzenie

Rozwoj technologii przybrat niespotykane dotad tempo i wyraznie zwiekszyt
swoj zasieg. Telefony komodrkowe, laptopy, tablety, smartfony staly si¢ powszechnie
uzywanymi narzedziami komunikacji i pracy. Wykorzystywanie smartwatchy, elek-
troniki noszonej na ciele (wearable technology) i aplikacji mierzacych rytm serca, puls
czy liczbe spalanych kalorii zaczynajg by¢ stosowane masowo. Pojawiaja sie wcigz
nowe technologie i systemy sztucznej inteligencji pomagajace ratowac zycie i zdro-
wie, ulatwiajace prace, wprowadzajace nowe modele komunikowania si¢ wewnatrz
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i na zewnatrz organizacji, wspierajgce nauke. Technologia staje si¢ coraz bardziej za-
awansowana. Algorytmy sztucznej inteligencji, blockchain, Internet Rzeczy (IoT),
biochipy, rzeczywisto$¢ wirtualna i rozszerzona (VR/AR) oraz neurotechnologia
moga w najblizszym czasie przyczyni¢ si¢ do wprowadzenia przefomowych zmian
rzeczywisto$ci, rowniez w zakresie prawa pracy, ktdre ,wchtania” w naturalny sposéb
technologie stuzace zwigkszeniu efektywnosci i produktywnosci, umozliwiajac obni-
zenie kosztow i wzmacniajgc potencjal rynkowy pracodawcy.

Celem prezentowanego artykulu jest wskazanie obszaréw prawa pracy, w kto-
rych neurotechnologia moglaby znalez¢ zastosowanie, okreslenie zagrozen dla
pracownika w zwiazku z jej stosowaniem oraz proba odpowiedzi na pytanie, czy ist-
niejace regulacje prawne pozwalajg na jej stosowanie i jakie przewidujg ograniczenia
z punktu widzenia ochrony pracownikéw i ich praw w miejscu pracy.

1. Wykorzystanie neurotechnologii w sSrodowisku pracy

Neurotechnologia jest definiowana jako wszelkie narzedzia, ktére pozwalaja na
monitorowanie lub modyfikowanie funkcji mézgu (Eaton & Illes, 2007, s. 393-397)
i s wykorzystywane do uzyskiwania dostgpu, badania, oceny, manipulowania oraz
zmiany struktury i funkcji ukltadu nerwowego (OECD, 2019).

Metodami neurtechnologii i neurobiologii s3: tomografia komputerowa (com-
puted tomography, CT), pozytronowa tomografia komputerowa (positron emission
tomography, PET), obrazowanie strukturalnym rezonansem magnetyczny (magnetic
resonance imaging, MRI) lub funkcjonalnym rezonansem magnetycznym (functio-
nal magnetic resonace imaging, fMRI), pozwalajace tworzy¢ wielowymiarowy obraz
mozgu. Powszechne zastosowania neurotechnologii obejmujg takze interfejsy mézg-
komputer (Brain-Computer Interface, BCI), stuzace do sterowania urzadzeniami lub
neuromonitorowania w czasie rzeczywistym, systemy oparte na neuroczujnikach,
narzedzia do treningu poznawczego, do noszenia dla dobrego samopoczucia psy-
chicznego i systemy rzeczywistosci wirtualnej (Ienca & Andorno, 2017, s. 4).

Szybki rozwdj neurotechnologii generuje szereg pytan o mozliwosci korzysta-
nia z dorobku tej nauki w prawie pracy. Moze ona znalez¢ zastosowanie w obsza-
rze rekrutacji, do oceny pracownikéw i monitorowania ich pracy czy podniesienia
poziomu bezpieczenstwa w zakladzie pracy. Pracodawcy moga by¢ zainteresowani
uzywaniem fMRI do sondowania umystéw kandydatéw do pracy i pracownikéw, np.
w celu pomiaru ich uczciwosci, gustow i nawykow, co umozliwiatoby im wyboér naj-
bardziej odpowiedniego kandydata z punktu widzenia jego przydatnosci i zdolnosci
adaptacji w organizacji (Jalan & Punj, 2025, s. 215-216). Neurotechnologia moze po-
moc w ocenie zdolnosci osoby do generowania pewnego stanu psychicznego (Ienca
& Andorno, 2017, s. 5) i zosta¢ wykorzystana do oceny prawdopodobienstwa, ze
dana osoba np. popelnita lub popelni przestepstwo seksualne. Badania z wykorzy-
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staniem neurotechnologii mogg ujawni¢ $wiadome lub nieswiadome uprzedzenia ra-
sowe, orientacje seksualng i preferencje seksualne (Tovino, 2007, s. 48-49).

Badania faczace pomiary biometryczne i psychologie moga by¢ wykorzystywane
jako nowe narzedzia, ktérych celem jest monitorowanie uwagi pracownikéw w pracy,
po to, aby zwiekszy¢ ich wydajno$¢ i produktywnos¢ (Appel, 2008, s. 616; ICO, 2023,
s. 14), identyfikowa¢ stany neuropoznawcze, takie jak btadzenie mysli (Dehais i in.,
2020, s. 2; Sela i in., 2020). Nowe urzadzenia mogg nie tylko monitorowa¢ koncen-
tracje, lecz takze zwigkszac jej poziom za pomocg stymulacji pradem statym - tDCS
(Karthikeyan i in., 2021). Technologia moze wiec pomdc pracownikom w walce ze
zmeczeniem czy ulatwi¢ kontrolowanie presji i zarzadzania nig (Surdykowska, 2025,
s. 318). Moze mie¢ to ogromne znaczenie dla pracownikéw, ktérzy sa zobowigzani
do zapewnienia bezpieczenstwa innym ludziom: strazakow, medykow pracujacych
w pogotowiu ratunkowym, oséb wykonujacych prace wysokiego ryzyka, np. ma-
szynistow pociagéw duzych predkosci, czy podejmujacych si¢ szczegoélnie niebez-
piecznych prac wymagajace duzego i ciaglego skupienia uwagi (Cofas, 2022 Muhl
& Andorno, 2023, s. 3-4).

Technologie w miejscu pracy moga by¢ wykorzystywane do wykrywania nie-
wygodnych pozycji podczas pracy, wysitku fizycznego, wibracji, zwiazku powtarzal-
nosci zadan ze zmeczeniem fizycznym, mierzenia ostrosci umystu, oceny zgodnosci
zachowan pracownikow z przepisami bezpieczenstwa i wplywu przerw na odpoczy-
nek (ICO, 2023, s. 14; Patel i in., 2022, s. 1; Wilson, 2013). Elektroniczne czujniki
i algorytmy sztucznej inteligencji do monitorowania fal mézgowych i wykrywania
skokow emociji, takich jak lek i depresja, montowane w czapkach, noszone w postaci
opasek czy stuchawek moglyby utatwi¢ pracodawcom tworzenie i dostosowanie har-
monogramow zmian i przerw w pracy w celu zwigkszenia poprawy warunkéw zycia
zatogi (Appel, 2008, s. 616; Muhl & Andorno, 2023, s. 2).

Dzigki identyfikowaniu reakcji poznawczych narzedzia i badania neurologiczne
mogga dostarczy¢ dowodow na ,niewidoczne” obrazenia, narazenie na dzialanie tok-
syn oraz bdl i cierpienie emocjonalne (Rosenthal, 2019, s. 307). Zdolno$¢ technologii
do ujawniania reakcji bolowej w mézgu moze pomdc w zrozumieniu, diagnozowaniu
i weryfikacji choréb i urazéw, ktére wplywaja na strukture i funkcjonowanie mézgu
i przekladaja si¢ na schorzenia fizyczne (Fox & Stein, 2015, s. 975). Choroby neurode-
generacyjne oraz bdl i cierpienie, wywotane warunkami pracy, stresem i przemoca w
miejscu pracy, dzieki obrazowaniu moézgu mogtyby by¢ uznane za przyczyne utraty
zdrowia pracownika (Appel, 2008, s. 618; Eisenberger, 2021 s. 45-47; Rosenthal, 2019
s. 295). Neurotechnologia moze przyczynic si¢ do zanikania granic panstwowych dla
$wiata pracy dzieki temu, ze bedzie mozliwe polaczenie mdzgu cztowieka z sieciami
przekazywania danych (Adamczyk & Surdykowska, 2021, s. 8). Zastosowanie neu-
ronarzedzi oraz technologii neurobiologii daje prawie nieograniczone mozliwosci
obrazowania, analizy i kontroli mézgu. Osiggnigcia neuronauk mogg przystuzy¢ sie
poprawie warunkow pracy. Wiedza pracodawcow o tym, jak reaguje organizm pra-
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cownika na okreslone dziatania podejmowane wobec niego, okolicznosci i warunki
pracy, sposob zarzadzania, kultura kontroli mogg ulatwia¢ dostosowanie organizacji
do oczekiwan pracownikow i zwigkszy¢ wplyw zalogi na funkcjonowanie zakladu
pracy. Neurotechnologia budzi jednocze$nie wyjatkowe obawy etyczne, poniewaz
w przeciwienstwie do innych technologii bezposrednio oddzialuje na mézg, emocje,
uczucia i mysli czlowieka (Yuste i in., 2021). Jej inwazyjno$¢ wymaga istnienia takich
rozwigzan prawnych, ktére pozwola czlowiekowi z jednej strony w bezpieczny spo-
sob korzysta¢ z dobrodziejstw technologii, a z drugiej chroni¢ przed nieuprawniong
ingerencja w tozsamo$¢ psychiczna.

2. Zagrozenia dla pracownikéw wynikajace z neurotechnologii

Pomimo stalego rozwoju i ulepszania technik obrazowania mézgu, co pozwala
na uznanie ich za wysoce uzyteczne, ich wykorzystywanie wywotuje wiele kontro-
wersji (Krupa, 2020, s. 89). Mozg nie jest bowiem po prostu kolejnym organem, ale
tym, ktory generuje cala aktywnos$¢ umystows i poznawcza i po raz pierwszy w histo-
rii, dzigki neurotechnologii, istnieje realna mozliwos¢ dekodowania ludzkich mysli
lub manipulowania nimi za pomoca technologii (Yuste i in., 2021).

W literaturze wskazuje sie, ze neurotechnologia ma potencjal dostepu nie tylko
do $wiadomych proceséw moézgowych, lecz takze do przetwarzania pod$wiadomego,
nad ktérym czlowiek ma ograniczong kontrole lub wrecz nie ma zadnej (Bonaciiin.,
2015, s. 35; Muhl & Andorno, 2023, s. 4). Dzieki zastosowaniu neurourzadzen pra-
codawcy mogliby, przynajmniej w pewnym stopniu, sta¢ si¢ $wiadomi uczué, emocji
i obcigzenia psychicznego pracownikow. Neurotechnologia umozliwia rowniez po-
dejmowanie waznych decyzji na podstawie przewidywania lub subiektywnych opi-
nii, ktére moga nie by¢ wiarygodne lub doktadne. W szczegélnosci posiadanie takich
informacji mogtoby skloni¢ pracodawcéw do wykorzystania danych np. do poréw-
nywania i oceny wynikéw pracy czy podejmowania decyzji o mozliwych premiach
i awansach (Goodenough & Tucker, 2010, s. 89-90).

Stosowanie technologii, w tym neurotechnologii w miejscu pracy moze nega-
tywnie wplyna¢ na poczucie wartosci pracownikéw. Dehumanizacja i uprzedmioto-
wienie tworza toksyczne warunki, ktére zmniejszajg zaangazowanie w prace i Zycie
organizacji (Arico i in., 2020, s. 2; Bastian & Haslam, 2011), powoduja emocjonalne
odretwienie, zmniejszenie motywacji i satysfakeji z pracy (Twenge i in., 2003, s. 420-
422). Swiadomos¢, ze aktywnos$¢ mézgu jest monitorowana lub analizowana, moze
wywotywac u pracownikéw presje na dokonywanie autocenzury lub modyfikowa-
nie zachowan, aby dostosowac je do okreslonych oczekiwan lub standardéw uzna-
wanych przez pracodawce za jedynie prawidtowe (Wilson, 2013; Muhl & Andorno,
2023, s. 4). Monitoring w miejscu pracy i kontrola prowadzona zwlaszcza przy za-
stosowaniu neuronarzedzi moze narusza¢ godnos¢ pracownika i jest kontrproduk-
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tywna, poniewaz pracownicy bardziej skupieni sg na tym, jak omina¢ system, niz jak
prawidlowo i efektywnie wykonywac swoje zadania (Holman i in., 2022, s. 61; Siegel
iin., 2022,s.2-3).

Pojawiajace si¢ technologie, szczegdlnie te oparte na sztucznej inteligencji, sta-
wiaja nowe wyzwania dla ochrony przed dyskryminacja (Kolber, 2014 s. 835-841).
Wykorzystanie sztucznej inteligencji moze prowadzi¢ do dyskryminacyjnych wy-
nikéw, nawet jesli algorytmy s3 zaprojektowane z mysla o szanowaniu réznorodno-
$ci i integracji (Drage & Mackereth, 2022, s. 9-12). Pracodawcy moga analizowac
statystyki dotyczace poziomu zmeczenia i koncentracji konkretnych pracownikéw i
nagradza¢ tych, ktérzy sa mniej sklonni do robienia przerw w ciggu dnia pracy i po-
trafia utrzymac wyzszy poziom koncentracji. Taka ,neurodyskryminacja” (Ienca
iin., 2022, s. 2) moze skutkowa¢ zmniejszeniem szans oséb o nizszych zdolno$ciach
poznawczych i mniejszej stabilnosci emocjonalnej (Ienca & Ignatiadis, 2020, s. 79-
82; Miiller i in. 2021, s. 594-597).

Poza wszystkim nalezy zaznaczy¢, ze neurotechnologia nie jest nieomylna. Skany
mozgu czesto nie potwierdzaja zwigzku przyczynowo - skutkowego migdzy np. stanem
zdrowia pracownika a warunkami pracy, a jedynie wskazuja korelacje, przez co staja si¢
nieprzydatne do udowodnienia przyczyny oraz wptywu warunkéw pracy na stan zdro-
wia pracownika (Goodenough & Tucker, 2010, s. 89-91). Istotnym problemem w wy-
korzystaniu dowodow z neuroobrazowania jest bowiem ustalenie wyjsciowego stanu
funkcji moézgu. Trudno ocenié, czy konkretny incydent faktycznie spowodowat u czto-
wieka okreslong szkode czy krzywde psychiczna (Appel, 2008, s. 617).

3. Neurodane jako dane osobowe

Srodowisko pracy stale sie zmienia, ale najcenniejszymi aktywami organizacji
nadal pozostajg informacje i dane, w tym dane osobowe (Wood, 2021). Neurotech-
nologiczna przyszlos¢ bedzie wymagala zagwarantowania ochrony nie tylko infor-
macji, ktore rejestrujemy i udostepniamy, lecz takze zrédta tych informacji, poniewaz
w przypadku neurodanych moga by¢ one nieroztaczne (Palaniappan & Mandic,
2007, s. 249).

Pojawia si¢ zatem pytanie, czy tradycyjne prawo do prywatnosci obejmuje dane
zawarte w ludzkich umyslach i przez nie generowane. Dylemat ten jest powazny nie
tylko dlatego, ze w zadnym akcie prawnym nie zawarto legalnej definicji prywat-
nosci, za§ w literaturze brak zgody co do tresci tego pojecia, lecz takze ze wzgledu
na szczegolny charakter danych moézgowych. Obejmuja one dwie kategorie danych.
Brain data powstaja na etapie zbierania impulséw moézgowych przez elektrody i do-
tycza pomiaru struktury, aktywnosci i funkcji ludzkiego mézgu. Dane te wymagaja
przetworzenia (odkodowania przez AI) w celu dostarczenia warto$ciowych infor-
magcji. Informacje odkodowane przez Al to tzw. mental information. Moga one za-
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wiera¢ informacje objete katalogiem danych szczegdlnej kategorii — dotyczacych
zdrowia (Stocka, 2021, s. 82). Kazdy pomiar aktywnosci mézgu moze by¢ traktowany
jako informacja o stanie zdrowia osoby poddanej badaniu, poniewaz urzadzenia lub
uslugi zwigzane z neurotechnologia s3 w stanie wnioskowac¢ o zdrowiu fizycznym lub
sprawnosci fizycznej osob i ich stanie psychicznym, np. umiejetnosci rozwigzywania
problemoéw, szybkosci podejmowania decyzji, wyszukiwaniu w pamieci, percepcji,
emocjach (EDPS, 2024, s. 15).

Skany mézgu moga by¢ poréwnywalne z unikalnymi odciskami palcodw. Zapew-
niajg odrebny obraz mdézgu danej osoby, a zatem mozna je uzna¢ za dane biometryczne,
jezeli stuzg jednoznacznej identyfikacji osoby fizycznej (Palaniappan & Mandic, 2007,
s. 243-244; Finn i in., 2015, s. 1668-1669; Article 29 Data Protection Working Party,
2003, s. 3). Biometria mézgu wprowadza dodatkowe elementy inwazyjnosci. Wynika to
z mozliwosci wnioskowania informacji zwigzanych z doswiadczeniami oséb, ktoérych
dane dotycza, bez ich wyraznego przekazywania lub z mozliwosci profilowania o0séb,
ktorych dane dotycza, na podstawie wzorcow fal mozgowych.

Bez wzgledu na to, czy badania mézgu polegaja tylko na jego pomiarze, czy beda
one polegaly na gromadzeniu danych dodatkowo odkodowywanych i interpretowa-
nych celem uzyskania dalszych informacji, otrzymujemy informacje¢ o prawidlowe;j
neuroaktywnosci mozgu, czyli o odpowiedniej chemii mézgu czy funkcjonowaniu
neuroprzekaznikéw (Gluchowska, 2024). Jest to zatem najbardziej inwazyjne prze-
twarzanie, naruszajace prywatno$¢ psychiczng i potencjalnie integralnos¢ psychiczng
danej osoby:.

Juz zatem na etapie samego badania, neurodane stanowia dane osobowe szcze-
golnej kategorii w rozumieniu RODO i jako takie podlegaja ochronie zagwaranto-
wanej przez art. 9 ust. 1 RODO. Co do zasady takie dane nie moga by¢ przetwarzane.
Wyjatki dopuszczajace przetwarzanie danych szczegélnie chronionych wskazane sa
w ust. 2 art. 9 i w nim mozna poszukiwaé potencjalnych podstaw przetwarzania da-
nych neuronowych.

4. Polskie regulacje prawne a stosowanie neurotechnologii

Narzedzia neurotechnologiczne $cisle powigzane sa z systemami cyfrowymi,
szczegOlnie systemami sztucznej inteligencji. Korzystanie z rozwigzan sztucznej in-
teligencji jest wyzwaniem dla wspolczesnego prawa pracy, wymaga bowiem no-
wego spojrzenia na warunki w miejscu pracy, obowigzki i odpowiedzialnos¢ stron
stosunku pracy. Kontrowersyjna jest juz kontrola pracownikéw przy wykorzystaniu
mechanizméw sztucznej inteligencji (Latos-Miltkowska, Kibil, 2024, s. 157). Tym bar-
dziej niebezpieczne w stosunkach pracy jest wykorzystywanie danych moézgowych
iich analiza przez systemy Al
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Polski ustawodawca nie uregulowal w zaden sposéb dopuszczalnosci i zasad ko-
rzystania z neurotechnologii w prawie pracy, ale takze nie zakazal wprost stosowania
tej technologii. Nie oznacza to, rzecz jasna, ze uzytkowanie cyfrowych technologii mo-
nitorujacych ludzki moézg i przetwarzajacych dane z niego nie podlega ograniczeniom.
Ramy regulacyjne okreslajace stosowanie nowych technologii w srodowisku pracy ak-
tualnie w duzej mierze opieraja si¢ na systemie standardéw i zasad wypracowanych
przez przepisy o ochronie danych osobowych, gtéwnie RODO (Parlament Europej-
ski i Rada UE, 2016). Oceny dopuszczalnosci korzystania z narzedzi neurotechnologii
i neurobiologii w $rodowisku pracy nalezy jednak poszukiwac i analizowac¢ ich przy-
datnos¢ takze w przepisach AI Aktu (Parlament Europejski i Rada UE, 2024).

Przetwarzanie szczegolnych kategorii danych osobowych - dotyczacych zdro-
wia, biometrycznych, genetycznych oraz innych , ujawniajacych pochodzenie rasowe
lub etniczne, poglady polityczne, przekonania religijne lub §wiatopogladowe, przyna-
lezno$¢ do zwigzkéw zawodowych oraz seksualno$¢ lub orientacje seksualng osoby
fizycznej — musi opierac si¢ na jednej z przestanek wskazanych w art. 9 ust. 2 RODO.
Znajduje to podstawe w wielu przepisach prawa pracy, dotyczacych m.in. przetwa-
rzania danych osobowych kandydatéw do pracy, profilaktycznych badan lekarskich
czy obowigzkoéw pracodawcy z zakresu bhp.

Wydaje si¢, jednak ze na podstawie obecnie obowigzujacych przepiséw prawa
pracy w stosunku do danych neuronowych teoretycznie mozna rozpatrywac wylacz-
nie trzy przestanki ich przetwarzania: zgode (art. 9 ust. 2 lit. a), niezbedno$¢ prze-
twarzania do celow profilaktyki zdrowotnej lub medycyny pracy, do oceny zdolnosci
pracownika do pracy, diagnozy medycznej, zapewnienia opieki zdrowotnej lub za-
bezpieczenia spotecznego, leczenia lub zarzadzania systemami i ustugami opieki
zdrowotnej lub zabezpieczenia spolecznego (art. 9 ust. 2 lit. h RODO) oraz niezbed-
no$¢ do wypelnienia obowiazkéw i wykonywania szczegdlnych praw przez admi-
nistratora lub osobe, ktdrej dane dotycza, w dziedzinie prawa pracy, zabezpieczenia
spotecznego i ochrony socjalnej (art. 9 ust. 2 lit. b RODO).

Jezeli przestanka przetwarzania danych nalezacych do szczegélnej kategorii mia-
taby by¢ zgoda osoby fizycznej, to zgodnie z art. 9 ust. 2 lit a RODO zgoda musi by¢
wyrazna i spetnia¢ warunki wskazane w art. 4 pkt 11 RODO. Zgoda oznacza dobro-
wolne, konkretne, $wiadome i jednoznaczne okazanie woli, ktérym osoba, w formie
oswiadczenia lub wyraznego dzialania potwierdzajacego, przyzwala na przetwarza-
nie dotyczacych jej danych osobowych. Zgoda musi precyzyjnie okresla¢ zakres i cel
przetwarzania danych. W stosunkach pracy obwarowane jest to dodatkowym wymo-
giem wynikajacym z art. 22" § 1 i 2 kodeksu pracy. W $wietle tego przepisu praco-
dawca moze przetwarza¢ dane na podstawie zgody wylacznie w przypadku, gdy ich
przekazanie nastepuje z inicjatywy pracownika. Pracodawca nie moze wiec korzystac
z neurodanych, bo oznaczaloby to, ze zgoda pracownika ma charakter nastepczy wo-
bec przetwarzania. Poniewaz sygnaly moézgowe i aktywnos$¢ neuronowa mdézgu po-
zwalaja okresli¢ tozsamo$¢ osoby i moga by¢ z nig powigzane, trudno byloby takze
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uznad, ze zgoda na zbieranie i wykorzystywanie danych neuronowych miataby cha-
rakter konkretny i §wiadomy, gdyz pracownik nie wiedzialby, na gromadzenie jakich
konkretnie danych wyrazit zgode (Ienca & Andorno, 2017).

Artykut. 9 ust. 2 lit. h RODO wskazuje na legalnos¢ przetwarzania danych m.in.
w razie oceny zdolnosci pracownika do pracy. W art. 229 § 1° k.p. ustawodawca okre-
8lit, ze celem pozyskiwania danych o stanie zdrowia pracownika jest ustalenie zdol-
nosci zdrowotnej do wykonywania okreslonej pracy. Zgodnie z t3 norma pracodawca
zada od kandydata do pracy albo pracownika aktualnego orzeczenia lekarskiego
stwierdzajacego brak przeciwwskazan do pracy na danym stanowisku. Nie ma on
prawa gromadzi¢ i przetwarza¢ innych danych dotyczacych zdrowia. Oznacza to, ze
nie moze przetwarza¢ danych neuronowych w celu okreslenia stanu zdrowia pracow-
nika albo wnioskowania o nim w kontekscie jego zdolnosci do pracy.

Przestanka, ktorg warto zbadac, jest rowniez niezbednos¢ do wypelniania obo-
wigzkow i wykonywania szczegolnych praw przez administratora danych osobowych
(pracodawce) w dziedzinie prawa pracy, zabezpieczenia spotecznego i ochrony so-
cjalnej, o ile jednak jest to dozwolone prawem unijnym lub krajowym badz poro-
zumieniami zbiorowymi, jezeli wprowadzaja one odpowiednie zabezpieczenia praw
podstawowych i intereséw osoby, ktdrej dane dotycza (art. 9 ust. 2 pkt b RODO).
Obowigzek lub prawo, o jakich mowa, muszg zosta¢ wyartykulowane przez ustawo-
dawce wprost w przepisie ustawy, np. niezbedno$¢ przetwarzania wynikajgca z obo-
wigzku zapewnienia bezpiecznych i higienicznych warunkéw pracy w miejscu jej
wykonywania (art. 207§1k.p.). Z obowiazkiem ochrony zdrowia pracownikéw im-
manentnie zwigzane jest prawo pracodawcy do pozyskiwania informacji o ich sta-
nie zdrowia. Niewatpliwie zapewnieniu bezpiecznych warunkéw pracy moga stuzy¢
neuronarzedzia wykorzystywane do wykrywania niewygodnych pozycji podczas
pracy, wysitku fizycznego, stresu, leku, depresji czy innych emocji. Przepisy doty-
czace obowigzkow pracodawcy w dziedzinie bhp maja jednak charakter zbyt ogélny,
zeby mozna bylo uznac je za wystarczajace do stosowania przez pracodawce techno-
logii opartej na analizie neurodanych, zwlaszcza w kontekscie zasad przetwarzania
danych okreslonych w RODO.

Kwestie zwigzane z bezpieczenstwem pracownikéw w miejscu pracy regulowane
sg takze w przepisach AI Aktu. W art. 5 ust. 1 lit. f wprowadza on zakaz stosowania
systemow sztucznej inteligencji dla algorytmicznego wyciagania wnioskdw na temat
emocji osoby fizycznej w miejscu pracy. Rozpoznawanie czy identyfikacja emocji
ma miejsce, gdy przetwarzanie danych biometrycznych osoby fizycznej pozwala na
bezposrednie poréwnanie i zidentyfikowanie z emocjg, ktéra zostala wczesniej za-
programowana w systemie rozpoznawania emocji. Wnioskowanie natomiast od-
bywa sie¢ poprzez dedukowanie informacji generowanych przez procesy analityczne
i inne procesy dokonywane przez sam system. W takim przypadku informacje na te-
mat emocji nie opieraja si¢ wylacznie na danych zebranych na temat osoby fizyczne;j,
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ale s3 wnioskowane na podstawie innych danych dotyczacych tej osoby (European
Commission, 2025, s. 82).

AT Akt zasadniczo zakazuje stosowanie systemow Al dla algorytmicznego wy-
ciggania wnioskdw na temat emocji osoby fizycznej w miejscu pracy. Jednoczesnie
wprowadza wyjatek w tym zakresie: przepisy dopuszczaja bowiem mozliwo$¢ wpro-
wadzania do obrotu i wykorzystywania systeméw w miejscu pracy ze wzgledow
medycznych lub bezpieczenstwa. Jednak w celu zapewnienia wysokiego poziomu
ochrony praw podstawowych wyjatek ten nalezy jednak interpretowa¢ wasko. Poje-
cie wzgledow bezpieczenistwa w ramach tego wyjatku nalezy rozumie¢ jako majace
zastosowanie wylacznie w odniesieniu do ochrony zycia i zdrowia, a nie do ochrony
innych intereséw, na przyklad mienia przed kradziezg lub oszustwem. Wynika z tego,
ze kazde uzycie systemow do wykrywania emocji pracownikow ze wzgledow bez-
pieczenstwa powinno zawsze by¢ ograniczone do tego, co jest absolutnie konieczne i
proporcjonalne, z uwzglednieniem ograniczen czasowych, kontekstu i skali przetwa-
rzania informacji oraz bezpieczenstwa danych. Koniecznos$¢ powinna by¢ obiektywie
oceniana w odniesieniu do celu (bezpieczenstwa pracownikéw), a nie odnosic¢ sie do
potrzeb pracodawcy. Ocena proporcjonalnosci powinna dotyczy¢ analizy tego, czy
nie istnieja mniej inwazyjne $rodki alternatywne, ktére zapewnialyby bezpieczen-
stwo pracownikom w miejscu pracy (European Commission, 2025, s. 87-88).

Trzeba takze zauwazy¢, ze zgodnie z motywem 18 AI Aktu system rozpoznawa-
nia emocji nie obejmuje standw fizycznych, takich jak bél lub zmeczenie, co oznacza,
ze szereg systemow sztucznej inteligencji moze by¢ wykorzystywanych ze wzgledéw
bezpieczenstwa pracownikéw, w tym na przyklad systemy wykorzystywane do wy-
krywania stanu zmeczenia zawodowych pilotow lub kierowcow.

AT Akt, dopuszczajac stosowanie systemow sztucznej inteligencji przez badaja-
cych emocje, moze otworzy¢ droge dla neurotechnologii w prawie pracy, jezeli moze
by¢ ona przydatna do podniesienia bezpieczenstwa zycia i zdrowia pracownikow w
miejscu pracy.

5. Uwagi de lege ferenda

Artykul 2 ust. 11 AI Aktu stanowi, ze Unia lub panstwa cztonkowskie moga
wprowadza¢ przepisy ustawowe, wykonawcze lub administracyjne, ktore sg korzyst-
niejsze dla pracownikéw w zakresie ochrony ich praw w odniesieniu do stosowania
systemow Al przez pracodawcow niz Al Akt. Powinny takze okresli¢ zasady korzy-
stania z systemow sztucznej inteligencji.

Ustawodawca krajowy moze zatem w ogdlne zakaza¢ stosowania systemoéw
sztucznej inteligencji do rozpoznawania emocji pracownikéw lub reglamentowac za-
sady jej stosowania. Poprzedzone to powinno zosta¢ rzetelng analizg obowigzujacych
przepiséw bhp oraz praktyk w kontekscie ich efektywnosci. Konsultacje ze srodowi-
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skiem pracy - pracodawcami i przedstawicielami pracownikdw oraz reprezentantami
swiata akademickiego, ekspertami od systemow sztucznej inteligencji oraz osobami
zajmujacymi si¢ neuronaukami, zwlaszcza neurotechnologia i neurobiologia, po-
zwoli na miarodajne okreslenie ewentualnych potrzeb i oczekiwan stron stosunku
pracy, wskaze mozliwosci technologiczne i prawne oraz etyczne granice ewentual-
nego korzystania z tej technologii w srodowisku pracy.

Jezeli ustawodawca zdecyduje si¢ jednak dopusci¢ stosowanie systeméw Al stu-
zacych rozpoznawaniu emocji w miejscu pracy, powinien okresli¢ szczegétowe wa-
runki korzystania z technologii informatycznych przetwarzajacych neurodane. Po
pierwsze, konieczne byloby wskazanie podstawy gromadzenia i przetwarzania tego
typu danych. Ze wzgledu na szczegélny charakter danych i sposoby ich przetwarza-
nia nalezaloby rozstrzygna¢, czy okreslenie zasad i regul korzystania z systemow Al
nie powinno zosta¢ uregulowane w odrebnej ustawie. Po drugie, przepisy powinny
wskazywa¢ wyrazny, konkretny cel przetwarzania (,,bezpieczenstwo” czy ,wzgledy
medyczne” s3 pojeciami zbyt szerokimi), nalezatoby takze dokladnie okresli¢, w ja-
kich okolicznosciach pracodawca moégltby korzysta¢ z systeméw (np. w odniesieniu
do konkretnych zawodoéw, stanowisk czy rodzajow pracy). Bezwzglednie przepisy
powinny réwniez wskazywac cechy systemu sztucznej inteligencji, zeby mogl by¢
dopuszczony do uzytku. Wreszcie, niezbedne byloby wskazanie zasad wdrazania ta-
kiego systemu, okreslenia roli przedstawicieli pracownikéw w ustalaniu jego zatozen
i dziafania, przejrzystosci korzystania, okreslenie praw pracownikéw do odmowy by-
cia obiektem neurotechnologii oraz uprawnien osé6b, wobec ktdérych system taki ma
by¢ stosowany. W przepisach krajowych nalezaloby takze przewidzie¢ zasady odpo-
wiedzialno$ci pracodawcy za nielegalne albo nieprawidlowe korzystanie z neurotech-
nologii. Przetwarzania neurodanych w systemach Al musi, poza powyzszym, nadal
spelnia¢ wszystkie warunki i zasady ochrony danych osobowych, takie jak wymogi
minimalizacji, proporcjonalnosci, celowosci, adekwatnosci, przejrzystosci i bezpie-
czenstwa danych, okreslone w RODO.

Whioski

Nie podwazajac potencjalu nowych technologii i ich przydatnosci, np. do po-
prawy stanu zdrowia i ratowania zycia, trzeba zauwazy¢, ze w stosunkach pracy za-
stosowanie technologii wykorzystujacych sztuczna inteligencje i opartych na analizie
danych z mdzgu budzi co najmniej obawy dotyczace niezawodnosci tej technologii
oraz obawy etyczne i prawne. Otwarta do dyskusji pozostaje rowniez kwestia ustano-
wienia katalogu neuropraw w $rodowisku pracy. Tylko poglebiona refleksja pozwoli
zdecydowad, czy tworzy¢ nowe prawa chronigce ludzki umyst przed ingerencja czy
tez wystarczy inaczej (szerzej) interpretowac istniejace.
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Zaprezentowane wyzej rozwazania nie wyczerpuja w zaden sposob tematyki za-
sygnalizowanej w prezentowanym artykule. Ze wzgledu na ograniczone ramy opra-
cowania zawiera ono jedynie wskazanie obszaréw, ktére powinny by¢ przedmiotem
szerszej i poglebionej analizy. Srodowisko pracy nie uniknie zmian technologicznych,
ktére by¢ moze wymagac¢ beda nowego spojrzenia na stosunki pracy i relacje miedzy
stronami tych stosunkow prawnych. Niezwykle inwazyjny charakter neurotechnolo-
gii z jednej strony oraz z drugiej potencjalne korzysci wynikajace z niej domagaja si¢
rzetelnych i odpowiedzialnych reakcji ustawodawcy. Konieczne jest podjecie dziatan,
ktére moga zapobiega¢ wkraczaniu technologii nie tylko w rozpoznang i prawnie re-
gulowana sfer¢ prywatnosci pracownikéw w miejscu pracy, lecz takze w sfere intym-
nosci ich mysli, uczu¢ i emocji, ale jednoczesnie dadza jasne wytyczne pracodawcom,
czy ijak z tych rozwigzan mogg korzysta¢ dla dobra pracownikéw.
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Abstract: This article examines selected causes and manifestations of a limited use or outright non-use
of digital technologies and tools by political parties in Poland. The analysis focuses on key areas of party
activity within the digital ecosystem, particularly internal dimensions such as membership, party finan-
cing, internal e-voting, and decision-making processes. The research design combines a review of the
existing literature, critical analysis of primary sources (including party websites and statutes), and origi-
nal data derived from an expert survey.
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Introduction

Political parties operate in a digital environment and have been doing so for at least
two decades. To better describe the conceptual framework for studying digitalisation,
Dommett et al. (2020) termed this the ‘party-centred digital ecosystem’. A substantial
corpus of literature exists in the domain of political science and the study of political
parties that addresses the processes of these organisations’ transitions to the digital
realm (see Correa et al., 2021; Deseriis, 2020; Gerbaudo, 2019; Gonzélez-Cacheda &
Cancela Outeda, 2024; Klimowicz, 2018). There is a broad consensus that digital tech-
nology is becoming an increasingly significant component of political parties’ inter-
nal and external activity in contemporary liberal and competitive democracies. Digital
technology has had a profound impact on the manner in which political parties conduct
their internal operations and engage with the public. Internally, the implementation of
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digital tools such as party management software, online communication platforms, and
e-voting systems has led to significant improvements in organisational processes, de-
cision-making, and enhanced transparency among members. These technologies en-
able parties to manage membership data more efficiently, coordinate activities across
diverse geographic locations, and foster real-time communication through platforms
like Slack or dedicated intranets. Externally, digital technology has revolutionised polit-
ical campaigning by providing platforms for targeted communication, social mobilisa-
tion, and rapid dissemination of political messages. Social media networks and mobile
applications empower political parties to access wider audiences, engage with voters in
interactive ways, and personalise outreach efforts, which may potentially increase voter
participation and political efficacy.

While it is relatively straightforward to identify papers and research on the use
and development of digital technologies and tools, it is more challenging to locate
work or complex studies on the non-use of technology. This article will address a sig-
nificant research gap in this domain by analysing the non-use or limited use of digital
tools and technologies (hereafter referred to as DTT) by political parties in Poland.
Its objective is to identify manifestations and the underlying causes of the non-use
or limited use of DTT. Based on the problems introduced and the state of the art, the
article poses several research questions: What are the areas of activity in which po-
litical parties in Poland refrain from or limit the use of DTT? What are the underly-
ing causes of this digital abstention? The investigation goes on to consider whether
these phenomena might be attributed to technological barriers or other limitations.
In order to achieve the research objectives and answer the questions posed, I use the
following research methods: analysis of literature on party organisation and digitali-
sation, critical analysis of party statutes and other party-related documents, content
analysis of parties’ websites, and the expert survey method. The article is divided into
three sections: a theoretical section conceptualising the limited use of technology,
empirical sections related to Polish political parties and analysis of digital tools and
their application, followed by expert perceptions of DTT use. The last section dis-
cusses the limitations of the study and summarises the research findings.

1. Conceptualising the limited use of technology among political
parties

The issue of the non-use of DTT necessitates an elucidation of their definition
within the context of political activity. Moreover, it is imperative to delineate the con-
cept of the non-use of technology in an era of advancing technologisation and digital-
isation. For the purposes of this article, I employ the terms ‘digitalisation’ and ‘digital
tools and technologies, which are understood as follows: digital technology is generally
defined as the set of tools, systems, and devices that encode, store, process, and trans-

104 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



The Limited Use and Non-Use of Digital Tools and Technologies in the Activities of Political Parties in Poland

mit information using digital signals represented in binary form. Digital technology is
distinguished from other technologies that rely on analogue signals by its use of digi-
tal representations of information; this encompasses computers, software applications,
digital communication networks, and associated devices and infrastructures. Interna-
tional organisations such as the OECD (OECD, 2025) acknowledge digital technology
within the context of information and communication technologies (ICT) and digital
data, emphasising its role in enabling automation, improving efficiency, and fostering
global communication to shape a positive digital future. The scientific understanding of
digital technology emphasises its capability to transform data into actionable informa-
tion, thus driving innovation and influencing nearly every aspect of modern life.

Digitalisation in the context of political parties pertains to the utilisation of dig-
ital instruments and technologies in the internal and external dimensions of party
operations. The term ‘digital tools’ refers to specific web applications, computer pro-
grams, or platforms that use online communication to enable specific functions in
a digital environment, whereas a lack of digital implementations often centres around
concepts such as ‘digital non-use), ‘digital abstention; or ‘digital exclusion’ I will briefly
explain these and link them with political parties.

Digital non-use is defined as a state in which individuals either never adopt or
actively disengage from digital technologies. This concept is closely tied to the idea
of the digital divide, where non-use may further entrench existing social inequalities.
Digital abstention, as defined in several academic studies, pertains to a deliberate re-
jection of digital technology. This phenomenon can be attributed to various factors,
including personal values, concerns regarding privacy, or resistance to technological
change. Digital exclusion is a broader concept that encompasses both non-use and
forced non-use, mainly due to socio-economic factors and low digital literacy. It is
defined as the outcome of systemic barriers, such as limited access to digital technol-
ogies, insufficient digital literacy, or economic constraints, that prevent individuals
from participating fully in the digital society. These definitions typically distinguish
between individuals who lack access to digital tools due to structural barriers and
those who deliberately refrain from using technology.

Existing academic work has significantly advanced our understanding of digital
non-use, digital abstention, and digital exclusion by revealing their multifaceted nature,
but they do not explain technology non-use among political organisations. A growing
body of research (Boulianne, 2015; Norris, 2001; Vaccari & Valeriani, 2015) has ex-
amined the surprisingly low uptake of digital technologies in political engagement, re-
vealing that technological access alone does not guarantee political participation. The
collective analysis of this work underscores that the underutilisation of technology in
politics is not merely a consequence of inadequate access but rather reflects a complex
interplay of cognitive, cultural, and structural factors that must be addressed to fully
harness the potential of digital innovations in democratic processes.
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One of the consequences for parties and their members of technological transfor-
mations, observed across society, is the digital divide triggered by digital exclusion. The
competencies required to leverage digital media to its fullest extent are not distributed
uniformly among rank-and-file party members, nor do they align among political ac-
tivists or representatives. This phenomenon can be conceptualised as a group of ‘losers
of digitalisation, or those who deliberately oppose modernity (Jacunski, 2018, p. 7).

Table 1 outlines the distinctions between digital non-use, digital abstention, and
digital exclusion, and their respective implications for party members and organi-
sational dynamics. Digital non-use refers to a state where parties or members either
never adopt or actively disengage from digital technologies, often relying on traditional
tools and exhibiting strong organisational inertia rooted in institutional norms. Digi-
tal abstention represents a deliberate resistance to digital innovation, where party elites
may suppress technological change to retain control, offering members conventional
modes of participation and adopting digital tools only sporadically or in hybrid forms.
In contrast, digital exclusion highlights the unintended consequences of digitally native
parties that, while technologically advanced, fail to accommodate members with low

digital literacy or limited access — thereby reinforcing socio-economic divides.

Table 1. The relation between concepts and their impact on party members
and party organisation.

Concept

Digital non-use

Digital abstention

Digital exclusion

Meaning

A state in which individu-
als or organisations either
never adopt or actively
disengage from digital
technologies.

A deliberate rejection of
digital technology; re-
sistance to technologi-

cal change.

Non-use and forced
non-use due to low digi-
tal literacy or socio-eco-

nomic factors.

Impact on party mem-
bers and sympathisers

Party members and sym-
pathisers choose not to
use many ICT tools and
rely on traditional solu-
tions. They can deliber-
ately refrain from use or

stay connected via grass-

roots digital tools.

Party members are
offered traditional
forms of engagement.
Party leaders may also
deliberately prevent
technological change to
better control members’
behaviour.

Digital-native parties
may be technologically
savvy and digitally ad-
vanced. They contrib-
ute to the digital divide

and exclusion due to
not offering, or having a
limited offer, for offline

engagement.

Impact on party
organisation

ICT and digital tools have
limited impact on party
functioning and institu-

tionalisation. Party struc-

tures ignore changes
due to embedded rules,
norms, and reputations.
Organisational inertia is
observed.

Technology and digital
solutions are sporadi-
cally used. Hybrid solu-
tions can be introduced,
which is typical for late
adopters. Party struc-
tures resist change due
to embedded rules,
norms, and reputations.

Party organisation
neglects chances to re-
main open to less afflu-
ent and digitally literate

individuals; its digital
nature limits inclusion
and accessibility.

Source: own elaboration
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A limited use of technology can also be theoretically explained by broader histor-
ical and sociological institutionalism and path-dependency frameworks, which help
us understand how party structures resist change due to embedded rules, norms, and
reputations. The face-to-face foundations of party organisations created norms and
procedures that parties are incentivised to maintain, even as new tech arises, which
may be reflected in a historical reliance on local party networks or a central party
office for legitimacy and control. Institutions reinforce internal legitimacy through
long-standing procedures, so that informal hierarchies may view digital systems
as threats to vertical authority and elite control. Path dependency in party organ-
isational developments assumes that early institutional choices, which were often
contingent or pragmatic at the time, produce self-reinforcing mechanisms. In such
a loop, a lack of member pressure results in low innovation levels, which brings few
digital users and returns to a state of no pressure.

Having addressed the limited use of technology, we move beyond the theoretical
framework to assess how Polish political parties operationally employ DTT or not.
The following sections of the article empirically examine the existence or non-exist-
ence of digital tools.

2. Empirical analysis

The first empirical section is based on the content and a functional analysis of
nine official political party websites, supplemented by analysis of party statutes and
historical analysis of selected digital practices. The sample was selected using the cri-
terion of representation: all the parties are represented in the lower house of par-
liament (the Polish Sejm). Based on the matrix of digital instruments proposed by
Gonzalez-Cacheda et al. (2022), an extended list of nine digital features was pro-
posed to analyse several aspects of digital party functioning: e-participation (online
membership, e-voting, participatory programmes), funding (micro-donations, mi-
cro-credits), deliberation (discussion forums), and contact (mailboxes). Social me-
dia icons were also taken into account, as they enable participation, deliberation, and
contact across the board.

2.1. E-participation

The use of technology in the context of applying for membership of political
parties has been widely discussed in the literature. Sobolewska-Myslik et al. (2007,
p- 439) cite the thesis of Seyd and Whiteley (2004) that the decline in interest in mem-
bership of political parties is not only the result of structural changes in society, and
therefore not only that citizens have lost interest in party membership, but also be-
cause parties are not as interested in recruiting members as they once were. This
prompts the question of the efficacy of contemporary technologies and digital tools
for remote registration and verification of membership in various social and civic
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initiatives, in the absence of any interest in their implementation. A thorough exam-
ination of party statutes and relevant websites reveals that parties solely permit the
initiation of the recruitment procedure online. Statutory eligibility rules (age, citi-
zenship, acceptance of the party code or programme) are common across parties that
have published statutes. The application process for membership is reduced to two
online steps: downloading the membership declaration and searching for informa-
tion about membership structures and further procedures without the use of digital
tools. Full membership generally requires additional steps, such as personal meet-
ings or submitting signed documents. To analyse the parties more closely: Poland
2050 (Polska 2050), the Left (Nowa Lewica), and Civic Platform (Platforma Obywa-
telska, PO) provide robust digital onboarding for new members, including online
forms and automated follow-up consistent with their statutes. The Polish Peasants’
Party (Polskie Stronnictwo Ludowe, PSL) offers membership through downloadable
documentation, but lacks an end-to-end web-based process. Law and Justice (Prawo
i Sprawiedliwo$¢, PiS), the Confederation (Konfederacja), the Greens (Zieloni), and
Polish Initiative (Inicjatywa Polska, IPI) either do not support online member appli-
cations or keep membership processes largely offline or internal. The Together Party
(Partia Razem) offers a ‘Join’ feature on its official site but links it to volunteering or
supporting, not a formal membership registration.

According to the PiS party statutes (article 5(3)), membership of the organisa-
tion is granted upon resolution by the PiS district board, regional board, political
committee, or by a decision of the PiS Secretary General, subsequent to the submis-
sion of a written declaration and relevant documentation. Article 38 stipulates that
individuals aged between 16 and 30 are eligible to join the Youth Forum; the proce-
dure for admission to this is not specified in the statute.

The Civic Platform party has adopted a more streamlined approach to mem-
bership, with an online application and confirmation of registration via a link in an
email constituting the entire procedure. The subsequent steps are completed in ac-
cordance with conventional methods, namely by liaising with a regional office em-
ployee, submitting a membership declaration, and participating in a local chapter
meeting. The Polish Peasants’ Party asserts that the process of becoming a member
is streamlined to a mere three steps: firstly, downloading the membership form from
the party’s official website, then locating a local branch within one’s municipality, and
finally submitting the completed form (the method of submission remains ambig-
uous). A similar approach is adopted by the National Movement party, part of the
right-wing coalition Confederation Liberty and Independence (Konfederacja Wol-
no$¢ i Niepodleglos¢), frequently shortened to just Confederation (Konfederacja).
Interested individuals may join the National Movement via the Confederation’s web-
site. This conservative approach to the acceptance of new members, and the lack of
digital tools that allow for single-step registration of new members, may be due, for
example, to a fear that members with an established position in the organisational
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structure may lose the party authorities’ control over the membership structure be-
fore new members are accepted.

No major Polish political party currently offers a publicly visible internal elec-
tronic voting platform, such as Zeus, used by the Together Party. While PSL supports
the concept in principle, there is no evidence that it is implemented internally, and
Civic Platform only refers to a historical 2013 online vote. None of the parties provide
participatory platforms enabling cocreation or policy engagement; they are virtually
absent, with The Left being the sole exception, inviting member input via email con-
sultations. Participatory platforms, whether digital or hybrid, can foster more inclu-
sive, responsive, and dynamic modes of political engagement; they encourage party
members and sympathisers to contribute directly to the development of political
programmes, policy proposals, and strategic priorities. Unlike traditional top-down
models, participatory infrastructures create horizontal communication channels,
where grassroots actors are not merely recipients of party leaders’ messaging but ac-
tive agents in shaping it. Such platforms advance intra-party democracy by institu-
tionalising deliberation and feedback loops between the leadership and rank-and-file
members. Their absence may mean that the parties analysed, no matter their size,
age, or political leaning, refrain from creating a digital participatory environment.
This does not mean that parties are against using participatory pathways, but it is
merely visible in an online form.

2.2. Funding

Micro-donations, usually small contributions made by individual supporters,
represent one component of party finance. Their function is to diversify sources of
party income, making parties less reliant on public subsidies. In many campaigns
micro-donations are often seen as a mechanism for grassroots mobilisation and em-
powerment. They allow engagement through material support, fostering a sense of
political belonging. For newer parties without institutional funding, or for those out-
side the mainstream, this form of financing can be a vital resource for survival. Mi-
cro-donation infrastructures are often digitally mediated, using low - barrier tools
such as recurring payments, crowdfunding, or in-app contribution buttons. Political
marketers understand that simplified transfers can also provide valuable data on sup-
porters” behaviour, geographic distribution, etc.

The use of technological systems to facilitate political party financing leads us to
Confederation and Poland 2050, the only parties that offer the functionality of dona-
tions using an efficient and uncomplicated payment mechanism. In the case of Con-
federation it is the Paybynet system, which has been implemented by the National
Clearing House (Krajowa Izba Rozliczeniowa S. A.). This mechanism, which is well
known and commonly used in e-commerce solutions, has been implemented on the
Confederation’s website: there is a ‘Support’ page with preset donation tiers (e.g. PLN
25, 50, 100), suggesting small donations, but lacking recurring micro-credits. Poland
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2050 enables small individual donations (even starting at PLN 10) and allows elec-
tronic recurring payments via PayU. Donors can set small amounts and automate
monthly contributions.

In contrast, the other major political parties in Poland use conventional bank
transfers as the primary means of financial collection. The Together Party has a ‘Sup-
port” section for contributions, but this appears to be standard donation amounts,
without micro-payment flexibility or recurring support. The Left provides a pub-
lic register of donations, and regional pages list bank transfer donation options; no
user-oriented interactive micro-donation features are accessible. PiS, PSL, and the
Greens offer donation via a standard bank transfer form, with legal disclaimers and
limits; there are no visible micro-donation interfaces or widgets, nor recurring op-
tions. The requirement for the payer to provide their full details is a mandatory pre-
requisite, whereas the use of instant payment mechanisms or alternative methods
such as the mobile payment system BLIK is not a possibility. The Civic Platform, on
the other hand, offers the possibility to support various causes, such as a party or an
election fund for a presidential campaign.

While the technological possibilities for fundraising exist, political parties evince
a marked conservatism with regard to the methods by which they raise funds from
supporters. This conservatism may be attributed to various factors, including the
stringent donor oversight requirements, the stipulations for a public register of do-
nations, and the reliance on public funding, which provides the majority of financial
resources for major political parties. In terms of technological innovation, the poten-
tial implementation of digital reporting tools for political party finance, with the aim
of introducing traceability mechanisms at all stages of the process, is also indicated.

While parties could ensure greater transparency in terms of financing, the system
is imperfect in Poland. Article 11(2) of the Polish Constitution stipulates the require-
ment for transparency in the financing of political parties. Digital technologies have the
capacity to facilitate the online publication of financial statements, thereby enhancing
citizens’ access to information regarding the sources of parties’ income and expend-
iture. For instance, the National Electoral Commission has a website that publishes
the financial statements of political parties, thereby allowing public scrutiny of them.
Digital technologies facilitate the process of collecting contributions through online
payment systems, which increases convenience for donors and efficiency in financial
management. However, it should be noted that the Political Parties Act stipulates that
political parties are only permitted to accept funds from Polish citizens permanently
residing within the country’s borders. This necessitates the implementation of robust
mechanisms to verify the identity of donors within online systems. As of 1 July 2022,
political parties are obligated to disclose information regarding donations received,
with the stipulation that these donations exceed PLN 10,000 annually.

It is notable that certain parties have adopted a more comprehensive approach
by publishing data on all donations, including smaller ones. The Civic Platform has
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made available on its website a downloadable PDF file containing a register of approx-
imately 1,700 individuals who have donated, including both minor and substantial
contributions (the smallest donation was PLN 50, and the largest over PLN 50,000).
A comparable approach is adopted by the PSL. Poland 2050 offers online access to
the document via the party’s website at the Polish Public Information Bulletin (BIP).
It is noteworthy that certain political parties opt not to disclose donations below PLN
10,000, opt for the anonymisation of individual data within contractual agreements,
and refrain from disclosing the specific value or details of these contracts.

2.3. Deliberation and contact

Earlier empirical research on party members in Poland (Jacunski, 2023) indi-
cated that party members perceive traditional and direct forms of interaction and de-
liberation as attractive. However, new parties with younger members clearly expected
and practised more online activities. For instance the Together Party used commu-
nication and decision-making software, such as Zeus or Slack, to better perform and
streamline administrative tasks, enabling efficient member registration, financial
tracking, and event organisation. Internal communication platforms, dedicated fo-
rums, and integrated solutions facilitated real-time dialogue among Together Party
members, thereby fostering a more collaborative environment. The significance of
these tools extends beyond mere operational efficiency, as they also play a crucial role
in cultivating a culture of transparency and accountability within the organisation.
Is this also the case in the analysed sample of parties? In the case of other parties, it
was not recognisable that they offered avenues for deliberation or any other specific
solutions. Party websites do not offer discussion forums or members-only areas. The
Left’s website contains historical thematic regional and policy forums; it can be as-
sumed that their existence and the links to social media compensate for the lack of
discussion and deliberation features on websites.

Poland 2050, Confederation, the Together Party, the Left, PO, the Greens, and
PSL offer clear public email contacts, including general offices and media/press ad-
dresses. IPI uses an online contact form instead of listing a direct email. PiS does not
disclose a central party email publicly, though certain individual MP offices provide
email contacts. The above-mentioned features are similar across all parties, and one
can assume that their standardisation dates back to the early development of websites.

Table 2 presents a comparative overview of selected digital instruments across ma-
jor parties in Poland, ranging from online membership and micro-donations to par-
ticipatory programmes and social media integration. These tools are indicative of each
party’s approach to internal democratisation, technological adoption, and member ac-
cessibility. The table highlights both the presence and the absence of mechanisms such
as electronic voting, member mailboxes, and discussion forums, offering insight into
whether parties merely communicate digitally or also enable participatory engagement

Bialystok Legal Studies 2025 vol. 30 no. 4 111
Biatostockie Studia Prawnicze



Michat Jacunski

through digital channels. This empirical mapping serves as the basis for analysis of the

broader digital infrastructure and democratic inclusivity of party organisations.

Table 2. Selected digital tools and their application among Polish political parties’ official

websites.
Party Online Micro-do- Micro- E-voting Discus- Participa- Mailbox | Social me-
name member- nations credits sion forum | tory pro- dia icons
ship gramme
IPI No No No No No No Contact Yes
form
Confeder- No Yes No No No No Party units Yes
ation (dona- and press
tion form contact
with fixed
amounts)
Left Online No (bank No No Historical Encour- General Yes
contact transfers thematic | agescon- | email and
form + only) forums sultations press
PDF (regional/ | via email contact
package policy)
Together | Only vol- Yes No Not men- No No General Yes
Party unteer/ (Donation tioned email and
support via micro- (however, press
options payment use of contact
interface) open-
source
Zeus
platform)
PiS No No (bank No No No No General No
transfers email
only)
PL 2050 Form+ | Yes (small No No No No Contact Yes
decla- online form +
ration + dona- email
regional tions via
follow-up payment
widgets)
PO Email No (bank No No No No General Yes
form, con- | transfers email
firmation only)
+ regional
follow-up
PSL PDF form | No (bank No No No No Executive Yes
+ offline transfers committee
submis- only) and press
sion contact
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Greens Online No (bank No No No No General Yes
contact transfers email and
form for only) press
members contact
and sym-
pathisers

Note: IPI: Inicjatywa Polska (Polish Initiative); Konfederacja (Confederation); Lewica: Nowa Lewica (New
Left); Partia Razem (Together Party); PiS: Prawo i Sprawiedliwos¢ (Law and Justice); PL 2050: Polska 2050
(Poland 2050); PO: Platforma Obywatelska (The Civic Platform); PSL: Polskie Stronnictwo Ludowe (The
Polish Peasants’ Party); Zieloni (Greens).

Source: own elaboration based on matrix by Gonzdlez-Cacheda et al. (2022, p. 341).

3. The use of DTT by political parties according to an expert survey

I conducted an expert survey among Polish scholars dealing with political par-
ties in order to validate their own research findings and to possibly expand the field
of research on the use or non-use of DTT by political parties in Poland.! The invita-
tion was extended to participate in the survey, which employed an online structured
questionnaire with the objective of enhancing the identification and evaluation of
the tools utilised by political parties in Poland. The final sample of respondents num-
bered 25. The tools that were primarily mentioned mostly included communication
tools, such as websites, social media, vlogs, and blogs. When asked about the exist-
ence of any digital tools used by political parties, respondents again indicated that
parties primarily use social media, including social networking sites, blogs, and sim-
ilar platforms. The most frequently cited social media platforms included Facebook,
YouTube, Instagram, X, and TikTok. Concurrently, a significant proportion of ex-
perts expressed the opinion that digital tools are not being utilised to their full poten-
tial by political parties in Poland. Specifically, they are not employed in the areas of
internal democratisation (52% of responses), decision-making and deliberative pro-
cesses (44%), the creation of political/election programmes (44%), and the selection
of candidates in elections or leadership processes (40%).

The participants in the expert survey identified two main barriers to the digitali-
sation of political parties in Poland: firstly, the leaders’ fear of destabilising established
procedures and hierarchies (56% of responses), and secondly, a lack of expertise and
human resources, including experts in the field of new technologies (48%). Addi-
tionally, in the context of digital democratic innovations, respondents highlighted
the presence of varying degrees of internal democracy within Polish political parties.

1 The survey, ‘The digitisation process in Polish political parties, was conducted in February 2025.
Party researchers were directly invited to participate in the study based on their membership in
the research section of the Polish Political Science Association and/or their scholarly achieve-
ments. The survey is part of the research project ‘Political actors and the digitalisation of internal
and external environments’.
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Utilising a scale of 1-5, where 1 signifies a low level of internal democracy and 5 sig-
nifies a high level, the least democratic parties were identified as Law and Justice and
Confederation, while the most democratic parties are considered to be the Greens,
the Left, and the Together Party. Opinions are ambivalent towards some parties, es-
pecially from the current ruling coalition (including Confederation and PSL): some
consider them democratic, others do not. This suggests that organisational culture
and internal decision-making processes, which are sometimes not very democratic,
may be hindering digital democratic innovations.

The experts identified several instances of democratic innovation within Polish
political parties, primarily focused on universal internet voting, which allows rank-
and-file party members to participate; however, these are few and far between. They
include an online vote on the Democratic Left Alliance (Sojusz Lewicy Demokra-
tycznej, SLD) programme (entitled Constitution for SLD) and primaries for the elec-
tion of the party leader (e.g. PO in 2013) or the presidential candidate (e.g. PO in
2010, 2020, 2024; KORWiN: the Coalition for the Republic’s Renewal, Freedom and
Hope in 2020). Jasmine, a project introduced by the Poland 2050 party, is regarded
as the sole unsuccessful endeavour to date in implementing such an application. In
contrast, the Together Party has opted for a different approach, whereby decisions are
made by party members through internal votes on the Zeus open-source platform,
an independent voting system developed by GRNET and widely used in academic
and organisational elections, especially in Greece. In the Civic Platform, the initia-
tive to co-create and consult on the election programme with voters, alongside online
programme discussions, was initiated in 2015; the marketing idea was not developed
after the party lost the election.

The results of the expert survey also proved that limited use of DT'T, as described
in previous sections, is a combination of deliberate omissions and reinforcement of
existing patterns and norms. It is apparent that at present, no external pressure from
(new) participants in political rivalries would force modernisation and elevate party
organisations to a higher level of development.

Conclusions

Academic research on the use of digital technologies by political parties is con-
strained by several limitations that prevent a comprehensive understanding of the
phenomenon. Primarily, a significant proportion of the existing literature and em-
pirical studies focuses exclusively on the members and the changing nature of party
membership (Gauja et al., 2024; Gibson et al., 2016; Vittori, 2020; Ziegler et al., 2024).
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Secondly, a persistent lack of transparency in parties’ internal digital practices hin-
ders researchers from accessing reliable data, leading to incomplete analyses. More-
over, there is limited demand for innovations and modernisation in the structures of
many front-running political parties, until they are pushed to perform their digital
transformation by the emergence of digitally native parties. This was presumably the
case for Partido Socialista Obrero Espaiiol (PSOE) and Podemos in Spain and Parti
Socialiste and La France Insoumise in France (Mompd et al., 2025, p. 10), but it has
not yet materialised in Poland. Therefore digital advancements are frequently viewed
as secondary concerns, compared to more pressing political issues.

The limitation of expert research is that it reduces answers to the perception of
the characteristics of the objects under study, rather than necessarily confirming the
actual state of affairs (e.g. whether a feature is present or not). Nevertheless, the col-
lective knowledge of experts is a strong point; it confirms the limited implementation
of advanced digital tools in Polish political parties. It does not invoke the existence
of digital democratic innovations, and it confirms the barriers to the digitalisation of
political parties. The latter seems to attach greater importance to internal causes than
to external ones, such as legal or technological barriers.

The analysis of digital practices across Polish political parties reveals a persistent
disconnection between the technological potential for democratisation or improve-
ments and the organisational realities of party life. Despite the widespread availability
of digital tools for participation and transparency, most parties continue to offer min-
imal opportunities for member input or deliberation. This suggests that even a lim-
ited use of digital tools does not automatically translate into the democratisation of
outcomes and that in many cases, elite control and organisational routine often out-
weigh the participatory affordances of technology.

In comparison with many of their western European counterparts, some of
which have adopted online primaries, member consultations, or policy co-creation,
Polish political parties appear to be undergoing a limited internal transformation in
terms of adopting digital innovations to enhance intra-party democracy, facilitate
candidate selection procedures, conduct online consultations, or co-decide policy
development and implementation. In the context of the formation and organisation
of political parties in Poland, it is therefore inaccurate to mention an entire non-use
of technology; rather, the focus should be on the limited use of technology in the es-
tablishment and in party governance.

The hesitancy or restraint exhibited by mainstream political parties in Poland to-
wards using solutions that are available and practised in other countries or sectors is
rather due to the specific organisational model of parties, described in the literature
(cf. Bennett et al., 2018; Bolleyer, 2012) as hierarchical, stratarchic, and connective.
In Poland, parties with a typically hierarchical structure do not allow solutions that
disrupt control over the party. Conversely, those with a stratarchical organisational
model, predominantly left-wing and green parties, have been observed to resort to
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consultation mechanisms such as referendums, albeit infrequently. The Together
Party, which is similar to the connective model, is notable for the fact that it is eas-
ier to use digital tools in an organisation with several thousand members than in one
with many times that number. The absence of an offer for light members or sym-
pathisers, compounded by the failure to sustain Poland 2050’s Jasmine application,
and the absence of pressure from rank-and-file members to adopt new technological
solutions collectively indicate that a breakthrough in this area is improbable. Con-
sequently, the relevant parties in Poland can continue to exercise digital abstention,
limiting the use of technology to communication and external purposes related to
the conduct of election marketing campaigns.

The divergence among parties is related to their age and size. Newer and smaller
parties like Poland 2050, the Together Party, and Confederation exhibit relatively
more openness to digital innovation, albeit often in symbolic or limited ways. In con-
trast, mature and bigger parties, such as PiS, PSL, and the Civic Platform, reflect the
characteristics of organisations that are hierarchical, less open, and less responsive
to bottom-up input. Abstention from DTT aligns with principles of historical in-
stitutionalism and risk aversion. Once parties have invested in face-to-face engage-
ment, offline membership procedures, and hierarchical leadership and management,
the organisational, cultural, and strategic costs of transitioning to a digital ecosystem
possibly become too high.

In nearly all cases, there is a visible reliance on a symbolic rather than a substantive
development of digital tools. While most parties prominently display social media fav-
icons or accept online donations, they avoid providing integrated platforms for policy
co-creation, e-voting, or interactive dialogue. This limited use or non-use symbolises
instrumental digitalisation, where ICT does not transform internal governance.

Finally, it is important to note that this article is deliberately focused on a sin-
gle-country case study. Nevertheless, I am keen to acknowledge several potential ave-
nues for future research, such as comparative studies covering parties in Central and
Eastern Europe as well as those beyond. It would be an interesting area of research for
scholars to investigate how party members themselves perceive digital engagement
options and how they assess limited use of DTT. In addition, it would be equally in-
teresting to identify what external factors could drive innovations from outside tra-
ditional party hierarchies. Furthermore, research agendas exploring the conditions
under which symbolic digitalisation shifts into structural transformation appear to
remain open.
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Introduction

It will soon be 100 years since the publication of the novel Brave new world by
Aldous Huxley (1946). The novel combines elements of both prophetic vision and
warning. Reading it today, in the age of technological revolution and ongoing de-
bates about the future role of artificial intelligence (AI) in our daily lives, it takes on
a completely different dimension (Boden, 2020, pp. 96-113). For we are now facing
the emergence of a new world - Huxley’s World State — which is linked through com-
plex IT systems that operate on the basis of increasingly sophisticated and self-learn-
ing computer technologies. These systems affect all the major spheres of our everyday
lives. Although this reality is a human creation, there is growing concern about the
potential for these technologies to take control of our lives and, as it were, create a so-
cial destiny which will be accepted by society, much like in the Brave New World -
a society where most men and women will grow up to love their servitude and will
never dream of revolution (Huxley, 1946, pp. xvi-xvii), in exchange for comfort and
everyday stability. Today, nearly a century later, Huxley’s warning seems uncannily
relevant, particularly in the context of digital coercion, which is no longer optional
but rather the default mode of operation for the human being in the realm of services,
including financial services. At times it may even seem that the individual, a con-
sumer in the financial market, although seemingly aware and informed (Cyman,
2023, pp. 55-56), has become just another cog in the financial system, a system in
which Al increasingly plays, and will continue to play, a pivotal role. But will this lead
to a situation where autonomous IT systems effectively take over the governance of
our reality, including the financial one? A reality of Huxley’s World State, structured
to ensure that ‘when the individual feels, the community reels’ (Huxley, 1946, p. 110)?

While this dystopian vision of society is terrifying, it is not entirely unrealistic. It
prompts us to ask questions about possible alternatives, such as, for instance, a world
in which humans can control the extent to which technology interferes in their daily
lives (Stacewicz, 2023). This would be a world akin to Huxley’s ‘Savage Reservation,
governed by old, ‘natural’ rules, rejecting the new order. One must then ask: Is the
right not to use digital technologies, and its protection by law or other regulatory
means, still possible - or has it already become an anachronism in the digital dogma
of modernity? Or is it already becoming an anachronism in the digital dogma of mo-
dernity, even more so when the subject of study is the financial market and its legal
regulation, the identification of which, it turns out, presents another research prob-
lem? Another question that arises in view of the above is whether the technological
revolution has led to a situation in which new, self-creating sources of financial mar-
ket law are hidden in algorithms created by hidden lawmakers who use self-learning
algorithms to adjust relevant systems and rules on an ongoing basis, based on chang-
ing market conditions.
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In view of this, is it true that, as Lawrence Lessig wrote, ‘code is law’ (1999, p. 3)?
The search for an answer to this question is the central theme of this article, contained
in this issue of Bialystok Legal Studies devoted to the non-use of digital technologies
and the protection of such non-use by law as well as by other means of regulation. As
editor Elzbieta Kuzelewska rightly observes: ‘As the contemporary ubiquity of new
technologies leaves little if no choice for individuals whether to use them, our inter-
est in legal and other regulatory means to protect their non-use merits both academic
and professional attention’ (Kuzelewska, 2025).

One of the key areas requiring attention in this regard is the financial market, the
rules and operational architecture of which have undergone revolutionary changes in
recent years. This is largely due to the widespread adoption of Al by FinTech players,
who have successfully challenged traditional market operators - particularly banks
- by offering consumers attractive, affordable financial solutions based on modern
technology. However, embedded in the ‘genotype’ of these products is a coercion to
use new technologies. While opting out is theoretically possible, in the long term it
results in exclusion from access to the one resource crucial for life which is money
(Kowalewska & Musial, 2025). Money is essential for securing daily needs as well as
for personal self-realisation, such as acquiring material goods or achieving a certain
level of prosperity.

One could argue at this point that certain areas of financial market participa-
tion are becoming spaces where formal individual freedom (including human rights)
does not translate into actual freedom of choice. Moreover, even though lawmakers
strive to protect this freedom, the rules of the virtual reality system cause individuals
to remain largely unaware of the mechanisms (algorithms) that track and then ana-
lyse their behaviour, and in certain situations influence their choices (Szoszkiewicz
& Swiergiel, 2018).

Naturally, no one is forced to use particular technological solutions. However,
the modalities described by Lessig (law, markets, social norms or code) effectively
eliminate the option of not using them. Who, then, is the true creator of our reality:
the lawmaker or the code (algorithm)? Can this brave new world of modern financial
markets be controlled in such a way that consumers have a genuine right of non-use,
and will it be a right to choose an alternative, to enjoy transparency of operations and
to exercise the choice of a non-algorithmic service, for example? And will such regu-
lation, if adopted, be effective and efficient?

Even without prejudging the answers to these questions, it is already apparent
at this point that it would be hard to imagine a contemporary financial market func-
tioning without access to technology. This is also due to the actions of lawmakers (e.g.
the EU), who, while trying to regulate this reality, in practice confirm the thesis of the
actual absence of the possibility of guaranteeing a formal right to not use technology.
As a result, current EU financial market regulations structurally exclude individuals
who wish to function outside the digital infrastructure.
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There are at least a few examples of this, and they include the fundamental EU fi-
nancial market regulations such as the AI Act (2024), DORA (2022), MiCA (2023),
PSD 2 (2015) and FIDA (2023). These legislative acts are too specialised and extensive
to analyse in detail within the scope of this article, although selected examples will be
used to support the main arguments formulated here. These include the assertions that
digital coercion’ exists in the EU financial market today and that the role of Al in creat-
ing and enforcing law is growing. This law may increasingly be a technical implementa-
tion of an algorithm. But who will write this algorithm: a human being or AI?

1. The financial market in the face of a new regulatory paradigm
in the age of FinTech

For decades, financial markets have been based on the principle of stability and
predictability. The traditional structures and divisions of the financial markets, the
roles ascribed to them and, last but not least, the actors operating within them, banks
in particular (commonly perceived as institutions of public trust), have remained
constant. But 2008 brought the financial crisis that has been permanently etched into
the pages of history as exceptional, not least because of its global nature and above
all because of the underlying causes that led to it. Among these was the widespread
use of financial derivatives as an investment strategy designed to generate additional
profits, especially for banks (Jurkowska-Zeidler, 2008, p. 72). These profits were ob-
tained through risk-trading mechanisms and the use for this purpose of funds en-
trusted to the financial sector by trusting clients. The outcome of this experiment
is well known; one of its effects was the loss of that public trust and the consequent
search for alternatives (Jurkowska-Zeidler, 2011). Although the conditions for the
provision of new alternatives had been developing for years, this was precisely the
moment for them to materialise in the form of the growth of the FinTech sector, sup-
ported by the dynamic development of Al

Drawing on the ideas of Zygmunt Bauman (2006), one could argue that after
2008 the world witnessed the true face of ‘liquid modernity’, in which social struc-
tures, relationships, or values and identities are no longer stable or unchangeable, and
a sense of security is eroding. Volatility and unpredictability are also features that
characterise modern technology; it is evolving at a tremendous pace and in a direc-
tion that is nowadays difficult to foresee (Armour et al., 2016). This is an even greater
challenge for lawmakers today, who are guided by the essence of the law and seek to
frame this new reality within a legal framework, given the nature of modern technol-
ogy, especially Al, and its ability to adapt and self-learn. But is this really possible? Or
should lawmakers today not aim at fully controlling and shaping reality with the aid
of traditional sources of law, as well as with the use of soft forms of regulation? Such
soft law approaches are already being successfully used in the European Union’s fi-
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nancial market regulation, one example being the Binding Technical Standards (Fe-
dorowicz, 2021b).

Another challenge for modern legislatures in this context is the speed of change
and the process of economisation of the law (Nieborak, 2016, pp. 75-94). Just as
money has evolved from gold coins to virtual cryptocurrencies, Al will also evolve
in ways that will affect our lives in a manner that we cannot fully foresee today. Yet
the evolution of money spanned centuries, and the development of Al is measured
in years. It can certainly be argued that it began as early as the 1950s with the publi-
cation of Alan Turing’s essay ‘Computing machinery and intelligence] but it was only
in 2012 that the introduction of the AlexNet model demonstrated the power and po-
tential of the new technologies (Krizhevsky et al., 2017). Around the same time, start-
ups that today are icons of the FinTech sector, such as PayPal, Revolut and Square,
began operating. Without their pioneering efforts, further progress in the areas of
cryptocurrencies, neobanks like Monzo, InsureTech like Lemonade, or more recently
RegTech (Nowakowski, 2020, pp. 13-56) would likely not have been possible. All of
these innovations fall under the FinTech category. They are also a perfect example of
the progressive process of financialisation, i.e. the penetration of the financial sphere
into the real world and its impact on everyday life, through technological innovations
(including AI) whose rules of operation are often only understood by a narrow group
of specialists (so-called rocket scientists).

Among other things legislatures and supervisors are concerned about the signif-
icance of this area of the financial market for the socio-political situation, particularly
with regard to protecting the interests of weaker actors (financial market consumers).
Having previously fallen victim to the unethical actions of financial market players so
far, in the new world they may now be subjected to forces created by a virtual reality
based on algorithms used to analyse data and automate processes, as well as to as-
sess their creditworthiness or examine their purchasing habits (Rutkowska-Tomasze-
wska, 2020). Consequently, in order to obtain a loan, authenticate personal data or
confirm a transfer order, it becomes necessary to use digital technologies. This may
be termed ‘digital coercion, i.e. a situation in which the consumer is compelled to use
digital solutions, even unwillingly, which clearly contradicts the idea of the non-use
of digital services (Rutkowska-Tomaszewska & Galazka, 2024). As a result, new tech-
nologies, especially those based on Al, are beginning to shape social norms signifi-
cantly. These norms, alongside law, constitute a fundamental instrument for creating
the reality around us.

The confrontation of these two entities, namely AI and the law, triggers a series
of questions and doubts, the analysis of which, in my view, requires going back to the
sources, i.e. answering the question about the essence of law. Relevant in this respect are
the questions posed by Marek Smolak: How does law connect with the world? Is the le-
gal system autonomous from its surrounding reality? Should it be understood merely
instrumentally, as a means of achieving important non-legal objectives, including so-
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cial, political and economic ones? (Smolak, 2001). However, given the complexity and
speed of change in the world around us, as well as the impact on our daily lives, one
has to agree with Wlodzimierz Gromski’s (2007, p. 51) thesis that it is also necessary
to look at the law in its real aspect, as a factor shaping the attitudes and behaviours of
members of society in accordance with models established or recognised by the state
(the legislature). Law as a social phenomenon, therefore combining both the real and
the formal aspects, is desirable, as it allows a holistic view of the reality around us. This
becomes particularly relevant today, in the age of modern technology, when humani-
ty’s challenge is to find the right legal framework to ensure technological development
on the one hand and human control over it on the other. This is particularly true of Al,
the progress of which will surely only continue to move towards previously unknown
forms (such as neural networks), transforming all aspects of our daily lives and work,
as well as the functioning of the financial market, the essence of which lies primarily in
the role it plays in the creation of what has always been the most important commodity
- money. Money is the building block of capital, without which it would be difficult to
imagine the functioning of the world and its development.

The birthplace of money is the financial market, where the revolution mentioned
earlier, of which Al is one of the protagonists, is taking place. The sources of this rev-
olution should be sought in the change in the approach of lawmakers, including EU
legislatures, and their attempts to regulate this segment of the market. This new ap-
proach manifests itself in disintermediation and the growing role of new types of fi-
nancial intermediaries,, among other things, for which legislatures alone are opening
the door. One example is the EU regulation of the payment services market; crucial in
this respect is the Payment Services Directive 2 (Zalcewicz, 2016), which in the name
of increasing market competitiveness allowed so-called Third Party Providers (TPPs)
access to the market, seen as an example of the open banking concept (Mastowski,
2024, pp. 20-50). Using cutting-edge technological solutions, TPPs often sense up-
coming trends in advance and offer a range of innovative instruments that are often
faster and easier to operate. This has obviously contributed to their appeal to custom-
ers, even though consumers are not always aware of how these mechanisms work.
Depending on the type of TPP in question, i.e. an Account Information Service Pro-
vider or a Payment Initiation Service Provider, and with the consumer’s consent, op-
portunities then arise for the provider of a given service to access valuable data, such
as the user’s account information (transaction history, balance) or personal finance
management behaviour, or the ability of the provider to initiate certain transactions
directly from the user’s bank account, which always require the user’s authorisation
(Szpringer & Szpringer, 2014).

As can be seen, although the specific role of the human being is taken into ac-
count in these processes, the secondary nature of the situation, related to the process
of collecting and processing huge amounts of data — Big Data - is concealed (Szo-
szkiewicz, 2021, pp. 33-46). Properly processed, structured and analysed in a spe-
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cific context, these data constitute an excellent source of information, which, as Jean
Baudrillard has rightly observed, is a form of control (Zietek, 2013). Whoever has
access to data has power over information and how it is used (Kusak, 2022). In the
case of the data collected and processed in the financial markets, this power is im-
mense and must be controlled. And yet as the nature of AI evolves towards more
rapid self-learning and AI adaptation, are we not going to be faced with a situation
where any attempt to regulate this entity becomes merely an illusion of control? Exer-
cising the right not to use digital technology may constitute a guarantee of individual
freedom from digital coercion.

However, one must also be aware of the other side of this right, related to the
potential exclusion and social marginalisation of people who refuse to accept algo-
rithmic interference in their lives. Is it therefore possible to design an optimal sys-
tem based on the values that are accepted and upheld in a given society? The debate
on regulating Al is essentially a debate about values, not legal rules, and the ultimate
shape of legal regulation depends on which values the lawmakers choose to priori-
tise (Jedrzejczak, 2024). But does the choice of values allow a situation where people
are coerced to use the internet to exercise their rights or fulfil their duties (Kloza et
al., 2025, p. 1)? What happens when the algorithm code becomes the actual, albeit
hidden, legislation? The conditions currently created by the ‘traditional’ EU legisla-
tion to regulate the financial market actually aimed at supporting the development
of the digital sector, and may soon, in my view, necessitate a redefinition of the par-
adigm of financial market regulation. The existing assumptions, theories, methods
and values behind it either will be blurred or will require redefinition in the face of
the emergence of a ‘new’ legislature and the acceptance of a new paradigm, namely
that code is law, while the rules enshrined in this code will become a real regulatory
force, a fourth modality of regulation, shaping entire societies whose spheres of ac-
tivity will also be determined by it (Lessig, 1999, pp. 85-99). And all this in the age of
a culture of immediacy and risk.

2. Is code law? Do new self-creating sources of financial market law
already exist?

The answer to the question of whether code is law should begin with a brief de-
scription of the financial market, undoubtedly one of the most important spheres in
which societies exist and function today (Bybee, 2016, pp. 21-23). The phenomenon of
financialisation, whereby the financial sphere penetrates the real sphere and thus every-
day life, aptly captures its importance (Engelen, 2008). To define financialisation we
only need to reflect on our daily activities. The financial market permeates our lives in
a number of ways: when we withdraw cash from an ATM, pay for purchases, buy in-
surance, go on holiday or take out a loan to finance the purchase of a house. These ac-
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tivities are accompanied by a world that exists in parallel but is practically unknown to
those who use services such as clearing and settling payments, credit and risk assess-
ments, scoring or new financial instruments that are frequently based on the principle
of freedom of contract between the parties (over-the-counter instruments). All of this
poses a real challenge to market regulators, and the relevant processes are supported by
modern technologies developed by sectors such as FinTech and significantly influence
consumer behaviour, particularly in terms of capital management and interaction with
financial institutions (Nowakowski, 2023, pp. 161-169). Mobile applications, the use of
Al and the introduction of virtual trading platforms result on the one hand in growing
automation that allows business transactions to be conducted from anywhere across
the globe, but on the other hand they bring about digital coercion. This is naturally fol-
lowed by a re-evaluation of traditional social norms related to privacy and transpar-
ency. Indeed, one might get the impression that consumers are willing to sacrifice their
privacy, hitherto considered to be an absolute value, for convenience, speed and per-
sonalisation of services. The value of privacy is protected by the Universal Declaration
of Human Rights, Article 12, which states that ‘no one shall be subjected to arbitrary
interference with his privacy, family, home or correspondence, nor to attacks upon his
honour and reputation. Everyone has the right to the protection of the law against such
interference or attacks’ (United Nations, 1948). Does this new reality of the way finan-
cial markets operate pose a threat to this right? Can algorithms arbitrarily violate it?
These questions must be asked by their creators, who, we assume, are always humans,
who construct solutions based on a controlled version of Al, otherwise known as nar-
row Al (Footer, 2020).

While artificial general intelligence, considered to be the highest potential level
of Al development, is currently only hypothetical, one might wonder whether it may
become another ‘black swan, a species that we are breeding which will eventually out-
perform us and which will, at some point, begin to compete with humans in terms
of general reasoning, learning, problem-solving and the use of consciousness (Chlo-
pecki, 2018, pp. 5-6). It might, for example, aim to control the financial system of
which the financial market and its various components are a part. The financial mar-
ket must be viewed in the broader context of the economic system, which is in turn
part of the social system. While this may seem an obvious point, it is nevertheless of
great importance and should serve as a guideline for lawmakers and those who ap-
ply their legislation. This interdependence means that any turbulence in the financial
system will have specific consequences for the economy and consequently for society.

The EU legislature seems to understand this interdependence, as it successively
includes new spheres of financial market operations within digital finance in its legal
framework, simultaneously examining potentially necessary measures to be under-
taken in areas such as crypto-assets, cyber-resilience, financial data access and the
digital euro. The definition of ‘digital finance’ that may be found on one of the web-
sites of the European Commission dedicated to this issue reads that it is ‘the term
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used to describe the impact of new technologies on the financial services industry,
which includes a variety of products, applications, processes and business models
that have transformed the traditional way of providing banking and financial ser-
vices. We read further that:
while technological innovation in finance is not new, investment in new tech-
nologies has substantially increased in recent years and the pace of innova-
tion is exponential. We now interact with our bank using mobile technology.
We make payments, transfer money and make investments using a variety
of new tools that were not there a few years ago. Artificial intelligence, social
networks, machine learning, mobile applications, distributed ledger technol-
ogy, cloud computing and big data analytics have given rise to new services
and business models by established financial institutions and new market
entrants. All these technologies can benefit both consumers and companies
by enabling greater access to financial services, offering wider choice and in-
creasing efficiency of operations. They can also contribute to bringing down
national barriers and spurring competition in areas such as: online banking,
online payment and transfer services, peer-to-peer lending, personal invest-
ment advice and services. The financial services industry has been influenced
by innovative technology, which can benefit both consumers and companies
by giving a greater access to financial services, offering wider choice and in-
creasing efficiency of operations. Numerous opportunities involve also risks
and challenges, which require monitoring and regulation. Therefore, the
Commission has put further many initiatives to embrace the innovations,
preserve market stability and integrity, and protect financial investors as well
as consumers (European Commission, Overview of digital finance).

Aware of the changes taking place and the growing importance of Al in the finan-
cial market, on 24 June 2024 the European Union launched a targeted consultation on
artificial intelligence in the financial sector. For that purpose, the Commission drew
up a consultation document entitled ‘Artificial intelligence in the financial sector’
(European Commission, 2024), which contains numerous questions broken down by
specific sectors of the financial market. It also highlighted that the targeted consulta-
tion will answer the questions posed in the document, divided into three parts: one
with general questions on the development of Al, one consisting of questions related
to specific use cases in finance and one on the AT Act as related to the financial sector.
At the same time it was agreed that in the description of the purpose of the targeted
consultation, the concept of Al corresponds to the definition of an Al system estab-
lished in Article 3(1) of the AT Act 2024 and covers ‘any machine-based system de-
signed to operate with varying levels of autonomy and that may exhibit adaptiveness
after deployment and that, for explicit or implicit objectives, infers, from the input it
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receives, how to generate outputs such as predictions, content, recommendations, or
decisions that can influence physical or virtual environments’

The consultation period is now closed, and a summary, expected in the near fu-
ture, will provide a valuable insight into the perception of AI by market participants
in a broad sense, who have already been covered by regulations directly or indirectly
applied pursuant to the AI Act. This Act, an extremely detailed and extensive regula-
tion, introduces four types of Al and identifies them according to the degree of risk
associated with their application:

— minimal-risk systems, which pose no significant security or human rights
risks (e.g. spam filters),

— limited-risk systems, which affect the user, but create no serious risks (e.g.
recommendations on e-commerce platforms),

— high-risk systems, the AI systems that pose a risk of harm to health and safety
or an adverse impact on fundamental rights, which includes, among other
things, credit risk assessments,

— unacceptable-risk systems, which are banned in the EU (with some excep-
tions related to the threat of terrorism) and which are regarded as contrary to
the EU’s values, infringing fundamental rights. Among them are the ability to
recognise emotions in a specific context and the social scoring system already
in use in some countries to assess citizens, based on their behaviour, actions
or characteristics.

The first two types of Al can be implemented without any additional compliance
requirements. In contrast, high-risk systems must comply with certain requirements,
including a compliance assessment prior to implementation. Al systems that pose an
unacceptable risk or that constitute a threat to EU fundamental rights have been pro-
hibited, with some exceptions. As explained in Annex III to the AI Act, using Al in
the financial market will typically involve high-risk systems, giving rise to certain ob-
ligations for financial institutions. They will have to register these systems in a special
EU register, making them subject to relevant testing, compliance assessments and au-
dits. AI decisions must also be subject to human oversight (the ‘human-in-the-loop’
rule). Proper management of risks and the quality of data is also necessary to limit
discrimination and bias among users of financial services.

Table 1. Summary of Al Act compliance requirements (for high-risk systems).

Requirement Description Al Act reference
. - Must determine if the system falls into unacceptable, Arts. 6-9,
Risk classification ; -
high-risk, etc. Annex Il
Conformity Technical and documentation checks for high-risk Al Arts. 19-24
assessment
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Human oversight Human-in-the-loop must m_or_utor, override or validate Al Art. 14
decisions

Data governance Training data must be relgi\;asnt, representative, free of Art. 10

Transparency Users must be informed of Al use, especially if interact-

o : L Art. 50
obligations ing with it

Post-_ma_rket Al providers must track performance, report issues Art. 72

monitoring

While the AT Act acknowledges the importance of the financial market as an in-
tegral part of the EU’s internal market, as outlined in Article 26 of the Treaty on the
Functioning of the European Union (European Union, 2012), it should be considered
supplementary to the current EU financial market regulations. This is particularly
relevant for market segments that use Al Financial institutions will be required to
tulfil obligations arising from the use of Al in their activities, while also complying
with sector-specific requirements. While this will arguably give rise to extra costs, the
overriding objective is to ensure safety and trust among clients using specific solu-
tions. This also implies that AI will not impact the lives of those not using the ser-
vices; in other words, it will not affect those who do not need to use them, nor will it
prevent them from exercising their right to opt out of digital technology. While the
latter is certainly possible, the significance of these services in daily life may well co-
erce consumers into using digital technology. Examples of EU legislation where the
paths of Al and the financial market converge include the following acts, which cover
the FinTech sector:

— Digital Operational Resilience Act (DORA) (European Parliament and Euro-
pean Council, 2022) on cybersecurity and the operational resilience of finan-
cial institutions (Zalcewicz, 2023),

— Payment Services Directive (PSD2), standardising electronic payments, secu-
rity and open banking (Dybinski, 2025, pp. xiii-xiv),

— Markets in Crypto-Assets Regulation (MiCA) (European Parliament and Eu-
ropean Council, May 2023) a regulation of the crypto-asset market (Fedor-
owicz, 2021a; Marianski, 2024),

— Anti-Money Laundering / Countering the Financing of Terrorism (AML/
CFT) (European Parliament and European Council, May 2024), a system of
regulations and obligations designed to prevent money laundering and ter-
rorist financing,

— selected European Banking Authority (EBA) guidelines, formulating require-
ments concerning, for example, risk management, transparency and use of
data. Examples of these include the EBA guidelines on loan origination and
monitoring (EBA, 2020), on internal governance (EBA, 2021), and on ICT
and security risk management (EBA, 2025).
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One cannot ignore two other important EU initiatives currently being worked

on by European Union institutions, which are the:

— Financial Data Access Regulation (FIDA) (European Parliament and Euro-
pean Council, 2023c¢), intended, among other things, to enforce transparency
on algorithms that use financial data,

— Payment Services Regulation (PSR) (European Parliament and European
Council, 2023b), intended, together with the subsequent third generation of
PSD2 commonly referred to as PSD3, to form a tandem to improve payment
security, promote open access to financial services and strengthen consumer
protection.

The above regulations confirm the thesis of a rapidly growing EU financial mar-
ket that will undoubtedly continue to play an increasingly important role in everyday
life. Furthermore, the scope will certainly encompass FinTech institutions offering
Al-based instruments. Currently, it is difficult to evaluate the effectiveness of the
measures implemented to safeguard individuals’ interests, and further research in
this area is required.

Such studies should also consider the autonomy of Al-powered systems and the
impact of Al-driven decisions on consumers of financial services. This brings us back
to the question raised at the beginning of the article: Who is actually responsible for
this decision? Will it be humans or code, as described by Lawrence Lessig? His theory
of the four modalities is highly relevant to deliberations on the scope of Al applica-
tion in the financial market, particularly with regard to consumers’ right to opt out of
digital technology. In reality, however, consumers are in a state of digital compulsion
as a result of these modalities. Lessig’s theory identifies the following four modalities
(or models) that regulate human behaviour:

— Law: the formal rules backed by state coercion (laws, regulations, fines,
penalties),

— Norms: social norms that are culturally acceptable or expected,

— Market: identified with economic forces: pricing, incentives, competition,

— Code (Architecture): the physical or logical structure of the environment (es-
pecially software code).

As Lessig (1999, pp. 87-89) explains, each of these modalities constrains behav-
iour in different ways. They are not merely models of law creation in the traditional
legislative sense; rather, they are four regulatory forces that shape human behaviour.
This is especially relevant in the digital environment (Dolniak et al., 2024); they inter-
act and complement each other. This is evident in financial market regulation, where
traditional legal rules must consider market realities and societal habits and customs.
There is also room for a fourth modality: code which seems to be the centre of atten-
tion, embedded in Lessig’s statement that:
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Code is law. This code poses the greatest threat to, and offers the greatest
promise for, liberal and libertarian ideals. We can design cyberspace to protect
values that we believe are fundamental, or we can design cyberspace to allow
those values to disappear. There is no middle ground. Every choice involves
some kind of construction. Code is never found; it is only ever created, and
only ever created by us. (Lessig, 1999, p. 6)

As has already been demonstrated, code certainly shapes the space in which we
function, influencing, if not outright creating, our choices through the use of specific
techniques. One example is Thaler’s and Sunstein’s concept of ‘nudging, which uses
elements of behavioural psychology and choice architecture to encourage people to
make decisions in a certain way (e.g. through advertising), without constraining them
(Thaler & Sunstein, 2009, pp. 134-146). This raises questions about how this code is
used and the limits of its autonomy and control. Although it is admittedly designed
by humans, might its design, perhaps reinforced by its self-development, result in
it becoming a self-enforcing law and a new incarnation of the legislator-regulator?
The effectiveness with which the aforementioned EU legislation is implemented and
enforced is crucial. Naturally, this will require highly specialised knowledge to un-
derstand and accept the solutions before they are applied, and to supervise their sub-
sequent use (Fedorowicz & Zalcewicz, 2024). At the same time, we must be aware
of Decentralised Finance (DeFi), a system of financial services based on blockchain
technology that operates without traditional intermediaries such as banks, stock ex-
changes and supervisory institutions (Bilski, 2024). DeFi relies on smart contracts,
sets of self-executing rules based on blockchain technology. As social norms evolve
in response to modern technological advances, the openness, automation, decentral-
isation, immediacy and interoperability of the DeFi system are likely to strengthen its
position as a key element of the global financial market (Roukny, 2022, pp. 14-16).

Looking ahead, one might conclude that regardless of the extent of control over
the financial market, the most powerful tool for controlling our reality will be the
rules governing it, whether created by the EU or by DeFi code. In combination with
Al, these rules will effectively eliminate the possibility of opting out of digital tech-
nology. This will be the case even if the law does not formally impose an obligation
to use these technologies. Individuals will be faced with the choice of either ‘taking
advantage’ of technological coercion or facing financial exclusion. This will be facili-
tated by Lessig’s four modalities combined: law (which encourages technological de-
velopment), the market (which offers no alternative), social norms (which enforce
compliance with the majority’s rules) and code (which links all the modalities and is
the key tool in creating our contemporary brave new world).
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Conclusions

Looking to the future, it is clear that the 21st century will be remembered as a
pivotal era in human history. This will largely be due to the technological revolution
and the creation of Al. Al would not have been possible without the power of the
human mind, whose creativity and abilities will lead to further inventions, which,
if used wisely, should facilitate further progress. Hopefully, this will also be the case
with Al, a tool with enormous potential that nevertheless raises many questions
about its future evolution. Just as humans were present at the birth of Al, they should
assist in its development, providing guidance and imposing limitations where neces-
sary. After all, humans are curious beings who ask questions about life and the times
in which they live; they are both aware and doubtful. Al, on the other hand, is merely
a tool — albeit a powerful one - lacking inner awareness and the ability to reflect on
existential questions.

Therefore discussions on the development of Al should emphasise the impor-
tance of human involvement in shaping the relationship between technology and
traditional values, as outlined by Huxley with his Savage Reservation. It is these re-
lationships that have enabled humanity to develop technology and reach the pres-
ent day. Is the right to live offline as real as the right to freedom of speech? Or has it
become more of a fiction? Do we still have the right not to use digital technologies,
and is this right protected by law and other regulatory measures? Or has it already be-
come an anachronism in the digital dogma of modernity? The answers to the last two
questions are not optimistic for those who see freedom from digitalisation as a fun-
damental human right (Jézwicki & Szoszkiewicz, 2025). The analysis conducted in
this study concludes that while certain guarantees remain in place in theory, they are
gradually being marginalised in practice, and in some areas are becoming illusory.
The possibility of opting out of digitisation processes is increasingly purely declar-
ative, and economic, regulatory and social pressures mean that the right to digital
opt-out ceases to function in reality. After all, it seems that financial markets and the
regulations that govern them enforce the use of digital tools. Rather than neutralising
digital compulsion, many EU regulations actually strengthen it.

However, this does not mean that we should stop debating the need for techni-
cal alternatives that would allow consumers to retain the option of non-algorithmic
decision-making on important matters in their lives (i.e. decisions made by a human
being, not a code). We should also consider introducing a right to digital opt-out
and including an impact assessment mechanism in the lawmaking process to analyse
the use of digital technologies. To many reading these words, this proposal probably
seems like science fiction. Perhaps. However, we must also remember that the law
should be fair; at its core, it should be based on an axiological system. Although this
view may be considered revolutionary in modern times, we should remember that
the purpose of law is to protect and develop humanity, not to destroy or subjugate it.
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Abstract: This article examines the development and implementation of the right to disconnect in selec-
ted jurisdictions, with particular attention to its legal foundations and its implications for employee well
-being, productivity, and work-life balance. The central hypothesis is that explicit statutory regulation,
supported by organizational practice, provides stronger protections for workers than reliance on general
working-time provisions alone. The study applies doctrinal, comparative, historical, and socio-legal me-
thods, and incorporates insights from a small-scale survey of remote workers. The analysis shows that
while France and Italy have introduced comprehensive legislative frameworks, other countries, such as
Romania and Japan, continue to rely primarily on working-time limits, and Canada is moving towards
a mixed federal-provincial model. The article concludes that sustainable implementation of the right to
disconnect requires not only statutory safeguards but also collective bargaining, cultural change, and
sector-specific adaptations.
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Introduction

The COVID-19 pandemic led to a massive shift to remote work. Employees faced
challenges with their work environment, such as sharing space with family members
and technical issues like lack of equipment or the internet (Jacques et al., 2023; Jawor-
ska, 2022). At the same time, the pandemic allowed people to adapt and re-evaluate
work’s role in their lives. Now, many executives expect a return to the office (Gibson
et al., 2023), but employees have grown accustomed to flexible conditions that bal-
ance work and personal lives. Remote work has become a new standard. However,
constant communication outside working hours via phone, email, or messaging in-
trudes on free time, affecting both public and private sector employees (Jaworska,
2022). As technology advances, the line between work and personal time blurs, of-
ten causing overload and burnout. In this context, the right to disconnect - freedom
from work calls, emails, and messages outside working hours - is essential for work—
life balance (Bokor-Sz6cs, 2023; Yaroshenko et al., 2025).

The introduction of this right helps to improve the quality of life of employees
and increases their productivity and job satisfaction (State Labour Service of Ukraine,
2021). Research shows that employees who have the ability to completely disconnect
from work in their free time demonstrate better performance and company loyalty.
In addition, such employees are less prone to stress and professional burnout. Thus
globalization, digitalization, and the growth of remote work create new challenges
for workers around the world. The right to disconnect is particularly important in to-
day’s environment, contributing to a better work-life balance, maintaining employee
health, and ensuring stable productivity in complex and unpredictable conditions.

The present study pursues a clearly defined objective: to examine how the right
to disconnect is conceptualized and implemented across diverse legal systems, and to
assess its implications for employee well-being, productivity, and work-life balance.
To guide the analysis, the article is structured around the following research ques-
tions: (1) How do different jurisdictions legally define and regulate the right to dis-
connect? (2) What similarities and divergences can be observed between European
Union Member States and non-EU jurisdictions? (3) To what extent does the recog-
nition of the right to disconnect contribute to measurable improvements in health,
productivity, and work-life balance? Based on existing scholarship and comparative
analysis, the central hypothesis advanced here is that the right to disconnect, when
explicitly codified in law and supported by organizational practices, produces more
effective outcomes in safeguarding employee health and productivity than when it re-
mains implicit or merely declarative.

For clarity and consistency, this article uses the term ‘right to disconnect’ to refer
to the legal entitlement of employees to refrain from work-related communications,
such as emails, phone calls, and instant messages, outside their contractual working
hours without negative repercussions. Some scholars and policymakers also use the
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expression the ‘right to disengage’; however, in this paper, the two terms are treated
as synonyms, with the right to disconnect designated as the primary expression. This
reflects prevailing usage in European Union documents and comparative legal schol-
arship (see Bokor-Sz6cs, 2023; Varela-Castro et al., 2022). A related but narrower
concept, the right to chosen connectivity, emphasizes voluntary rather than manda-
tory disconnection (Pansu, 2018), but this study focuses on the broader statutory rec-
ognition of employees’ right to be free from compulsory availability.

1. Methods

This study adopts a mixed-method legal research design combining doctrinal,
comparative, historical, and socio-legal approaches. The doctrinal method was ap-
plied to identify and interpret legislative texts and judicial decisions relevant to the
right to disconnect. The comparative method enabled a cross-jurisdictional analysis
of selected EU and non-EU countries. The historical method traced the emergence
and evolution of the concept from early international labour standards to its pres-
ent recognition in national legal systems. To complement these approaches, a socio-
logical dimension was incorporated through exploratory surveys of remote workers.
These surveys involved 73 participants from different professional sectors, who were
asked questions such as ‘Do you feel pressured to respond to work communications
outside of official working hours?” and “Would a statutory right to disconnect im-
prove your work-life balance?” The sample, while limited in size, included respond-
ents from public administration, IT services, and education, providing preliminary
insights into the lived experience of hyper-connectivity and employee attitudes to-
wards potential regulation.

We also used the method of analysis and synthesis, the purpose of which is to break
down complex concepts into smaller parts for detailed study (analysis) and to connect
these parts to create a bigger picture (synthesis). We used this method to analyse leg-
islative initiatives and practices supporting the right to disconnect in different coun-
tries, and based on this, general conclusions and recommendations were synthesized.
In addition, the analysis and synthesis method was applied to the study of the positive
impact of the right to disconnect on the life, health, and productivity of workers. The
historical method involves the study of the development and evolution of phenomena
in a temporal context; we used this method to study the development of the concept of
the right to disconnect and its evolution in different countries over time.

We also used the comparative method, which involves comparing different phe-
nomena or objects to identify similarities and differences. This method was used to
contrast approaches to regulating the right to disconnect in different jurisdictions,
identify best practices, and analyse their effectiveness. In addition, we used the so-
ciological method, which involves the study of social processes, behaviour, and in-
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teractions in society. Sociological surveys and interviews with remote workers were
conducted to determine their attitudes towards the right to disconnect and its impact
on their lives and productivity. It also used a combination of research methods to
comprehensively examine the development and implementation of the right to dis-
connect in different jurisdictions, as well as its impact on workers’ health, productiv-
ity, and work-life balance. This ensured the reliability of the research findings.

The choice of France, Italy, and Romania as examples of EU Member States is
due to their different levels of regulatory enshrinement of the right to disconnect. We
took into account the initial experience of France, where this right is enshrined at the
legislative level. We then considered the intermediate model of Italy and the currently
declarative approach of Romania. This comparison allows us to show the diversity of
legal instruments within the common European legal space.

Ukraine, Canada, and Japan were selected for the non-European dimension.
Ukraine is an associate member of the EU and seeks to implement European labour
law standards. This makes it an interesting example of legal harmonization in a state
of martial law. Canada demonstrates the approach of a case law system and a federal
structure. Here, the right to disconnect is formed at both the federal and the pro-
vincial levels. Japan, in turn, represents the Asian legal and cultural model with tra-
ditionally high workload indicators. Analysis of its experience makes it possible to
assess the effectiveness of preventive measures without the right to disconnect being
directly enshrined.

This combination of jurisdictions provides a variety of legal, cultural, and so-
cio-economic contexts, allowing for a comprehensive study of trends in the develop-
ment and implementation of the right to disconnect on a global scale.

2. Literature review

In order to situate the present research within existing scholarship, the literature
review has been moved forwards in the article so that it precedes the legal analysis, in
accordance with recommendations for structuring comparative legal research. This en-
sures that the discussion of legislative frameworks is properly grounded in prior the-
oretical and empirical contributions. The academic debate on the right to disconnect
has focused on definitional clarity and the emergence of related concepts such as the
‘right to disengage’ or the ‘right to chosen connectivity), the psychosocial and health im-
pacts of permanent digital connectivity, and comparative assessments of national expe-
riences, particularly in Europe but increasingly in North America and Asia.

Pansu’s (2018) paper explores the French right to disconnect legislation passed
in January 2017, which allows employees in companies with more than 50 workers to
negotiate disconnection after working hours. Using qualitative methods, including
semi-structured interviews and questionnaires, the study finds that French employ-
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ees, including managers, have a positive attitude towards this legislation. However,
practical implementation faces challenges due to the entrenched work culture. Some
employees and managers have begun exercising the right despite limited support
from senior management, highlighting the need for a mindset shift. The article also
considers the term ‘right to chosen connectivity” as a flexible approach to regulating
the use of digital tools at work.

Varela-Castro et al. (2022) show that the right to disconnect positively affects
competitiveness, productivity, and creativity, emphasizing the need for legal and or-
ganizational measures to ensure its implementation and support employee well-be-
ing. Dima and Hogback (2020) find that this right reduces work stress, improves
work-life balance, and benefits physical and mental health. Their study surveyed
73 people to identify the key factors that contribute to the successful implementation
of the right to disengage. It turned out that the need for organizations to recognize
and understand this right is important to ensure the independence of employees al-
lowing them to better use their free time for social interactions and knowledge devel-
opment, which in turn increases their competitiveness and productivity. The article
also emphasizes that the right to disconnect should be recognized at the legislative
level to ensure its effective implementation, helping to create conditions for improv-
ing the psychological balance and the quality of life of employees, which will have
a positive impact on their productivity and creativity (Dima & Hogback, 2020).

The right to disengage is a relatively new legal phenomenon that has not yet been
reflected in legislative acts around the world. While there is growing interest in its
study, there are still some ambiguities in how it is understood and obstacles to its
implementation, although trends around the world point to an improvement in the
situation of workers. The introduction of the right to disengage has numerous pos-
itive effects for workers, contributing to their physical and mental well-being and
increasing overall productivity (Escobar, 2019). One of the main positive effects of
the right to disconnect is the reduction of stress (Sonnentag, 2012); constantly being
connected to work tasks and communications outside of working hours can lead to
a significant increase in employee stress levels (Gonzalez, 2020). Establishing clear
boundaries between work and personal time allows employees to rest and rejuvenate,
which helps to reduce stress levels. Reducing stress also reduces the risk of burnout,
which is often associated with being constantly connected to work (Varela-Castro
et al,, 2022). Regularly disconnecting from work tasks contributes to the improve-
ment of employees’ mental health; not having to constantly respond to work calls and
emails during free time allows employees to rest more effectively, which has a posi-
tive impact on their mental health (Thomée et al., 2011). Research shows that a lack
of adequate rest can lead to increased levels of anxiety and depression, so providing
opportunities to disconnect can help reduce these risks (People Management, 2017).
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3. Results

3.1. The historical development of the right to disconnect

The concept of the right to disconnect has gained particular importance in today’s
digital economy, where technology is constantly changing the nature of work (Becker
et al,, 2018). However, the history of its emergence and development includes several
key stages that are worth considering in more detail. Leisure is free time dedicated to
non-work-related activities, not essential domestic or educational tasks but rather rec-
reational and motivating pursuits, and rest is the interruption of work to relax; both
are essential for physical and mental health (Varela-Castro et al., 2022). These issues
have been of great relevance and have been addressed by the International Labour Or-
ganization (ILO) since its foundation at the beginning of the 20th century. In 1948,
the importance of these issues was further recognized when Article 24 of the Universal
Declaration of Human Rights was adopted, officially acknowledging rest, leisure, and
periodic paid vacations as fundamental human rights (United Nations, 1948).

The idea of the right to disconnect began to attract scholarly and policy atten-
tion in Europe in the early 2000s, as mobile devices and email accelerated the erosion
of boundaries between work and personal life (Hesselberth, 2017; Pansu, 2018). The
lack of clear boundaries between work and leisure led to overwork, increased stress,
and mental health problems. The concept of the right to disconnect first emerged
in France (Dima & Hogback, 2020; Pansu, 2018); in 2016, it became the first coun-
try to officially incorporate this right into its labour legislation. The El Khomri law,
also known as the Labour Law, included provisions requiring companies with more
than 50 employees to negotiate with employees on policies regulating the use of dig-
ital technology outside working hours (République Francaise, 2016). This right was
introduced in response to the increasing pressure on employees to stay connected to
email and other communication tools even after the workday had ended. The lack of
boundaries between work and personal life led to burnout, decreased productivity,
and mental health issues (Sampaio, 2020).

Other countries began to recognize this problem and implemented their own
solutions. For example, in Germany, some companies, such as Volkswagen and BMW,
introduced policies limiting access to work emails outside working hours (Bouciqué
& Vets, 2023). In Italy, the Agile Work Law (Legge sul lavoro agile) was passed in 2017,
granting employees the right to negotiate with employers on the use of technology
outside working hours (Italian Government Prime Minister’s Office, 2017). The right
to disconnect legislation mandates that companies with 50 or more employees estab-
lish a formal dialogue between employers and employees (through their representa-
tives) which addresses the use of digital tools outside of working hours. Additionally,
the right to disconnect must be included in the mandatory annual negotiation pro-
cess, which focuses on enhancing quality of life at work and promoting gender equal-
ity (Hesselberth, 2017).
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Thus the history of the right to disconnect is relatively new but rapidly evolving. It
reflects a growing need to protect employees from constant work pressure in the digi-
tal age, where the boundaries between work and personal time are becoming increas-
ingly blurred. The concept of the right to disconnect has gained traction not only at the
national level but also internationally (Lomborg & Ytre-Arne, 2021). Various organ-
izations and governing bodies have recognized the importance of this right and have
taken steps to promote its implementation globally. The ILO has also acknowledged
the significance of the right to disconnect; it has been promoting decent work condi-
tions and emphasizing the importance of work-life balance as a fundamental aspect
of worker welfare. While not yet a formalized part of ILO conventions, the discussion
around the right to disconnect aligns with the organization’s broader goals of protecting
workers’ rights and promoting fair labour practices worldwide. The European Union
has also contributed to this, as we will discuss in more detail later.

3.2. The right to disconnect in the European Union and individual Member
States (with the examples of France, Italy, and Romania)

The EU Labour Force Survey (2022) shows that the overall proportion of people
working from home in the EU has almost doubled in the last few years, from 11.1% in
2019 to 20% in 2022 (Schmit, 2024). Although this number slightly decreased in 2023,
according to Eurostat, remote work is still important, and the rights of remote work-
ers need to be regulated in detail (Eurostat, 2024; Gnatenko et al., 2020). With this in
mind, the European Union is actively engaged in the implementation of the right to
disconnect to protect workers in the digital age. This right is aimed at ensuring work-
life balance, as well as reducing stress and overwork among employees. The European
Union has been at the forefront of advocating for the right to disconnect: in 2021, the
European Parliament adopted a resolution urging the European Commission to pro-
pose legislation that ensures all workers have the right to disconnect from digital de-
vices outside of working hours without facing adverse consequences. This move aims to
standardize the approach across Member States and provide a cohesive framework for
protecting workers’ mental health and work-life balance (European Parliament, 2019).

The EU Strategic Framework on Health and Safety at Work 2021-2027 also
draws attention to the importance of the right to disconnect. This document states
that appropriate measures should be developed and implemented to protect workers
who work remotely or use digital tools. It calls for research on the impact of psycho-
social risks associated with digital and remote working practices, as well as the es-
tablishment of minimum standards and conditions to ensure the right of workers to
disconnect from work outside of working hours (European Commission, 2021).

The European Commission is preparing recommendations and developing leg-
islative initiatives aimed at harmonizing approaches to the right to disconnect across
all Member States. These activities include consultations with Member States and
social partners to develop effective mechanisms to protect workers. The EU Coun-
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cil also supports initiatives aimed at ensuring the right to disconnect, in particular
through the implementation of policies that improve working conditions and pro-
mote a healthy work-life balance (Kossek & Lautsch, 2009; Yaroshenko et al., 2024a).

It is important to note that a number of countries have already implemented the
relevant right in their legislation, while others do not yet have a clear definition. In
order to understand in more detail how the EU regulates the right to disconnect, let
us look at the examples of France, Italy, and Romania. France is an interesting exam-
ple, as it was the first country to define and enshrine the right to disconnect at the
legislative level. As noted earlier, the El Khomri law, officially known as Labour Law
no. 2016-1088, was enacted in France in 2016, and came into force on 1 January 2017
(République Francaise , 2016). It was named after the then French Minister of La-
bour, El Khomri. The law encompasses a broad range of reforms aimed at moderniz-
ing labour legislation, improving working conditions, and adapting to changes in the
work environment.

A major innovation of the El Khomri law was the creation of the right to discon-
nect (droit a la déconnexion). It allows employees to refrain from using digital tools
(emails, phones, etc.) outside working hours in order to protect their personal time in
order to maintain a healthy work-life balance. The law requires companies with more
than 50 employees to conduct annual negotiations with employee representatives re-
garding the use of digital tools outside working hours. The goal of these negotiations
is to establish rules and boundaries for the use of digital technologies to ensure em-
ployees’ rest and personal time. If an agreement is not reached during the negotia-
tions, the employer must develop an internal policy (charte) after consulting with the
Works Council or, in the absence of such a council, with employee representatives.
This policy must define the terms for exercising the right to disconnect and include
measures for training and raising awareness about the reasonable use of digital tools.

The law mandates training for employees, supervisors, and managers on the
proper use of digital tools and the importance of maintaining a balance between work
and personal life (République Frangaise , 2016). The El Khomri law has had a signifi-
cant impact on labour legislation in Europe, inspiring other countries to develop sim-
ilar initiatives (Justo, 2017). The right to disconnect that it introduces is a crucial step
in protecting employees from the constant pressure of being connected, thus promot-
ing their mental and physical health (Pearce, 2019). This right has become an impor-
tant element of modern labour legislation, highlighting the need to adapt working
conditions to the new realities of the digital age.

One significant challenge is that without strict penalties, some companies may
not prioritize the implementation of disconnection policies (Pélicier-Loevenbruck
& Daubin, 2017; Yaroshenko et al., 2024b). Moreover, the digital age has blurred the
lines between personal and professional life, making it difficult to create one-size-
fits-all solutions. Employees in certain sectors, such as IT or international business,
often need flexibility that traditional working hours do not accommodate (Lerouge
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& Pons, 2022). Overall, while the El Khomri law has made strides in highlighting the
importance of disconnecting from work, its full impact is still unfolding. It has in-
spired similar initiatives in other countries, indicating a growing recognition of the
need to address work-related stress and promote better work-life balance globally.

On-call duty and unscheduled travel (the French concept of astreinte) are regulated
separately in France. If an employee is officially on call outside the workplace, they must
be ready to leave when called upon if necessary. The French code stipulates that this
period of readiness is compensated either by additional pay or by additional time off.
The time actually spent working when called out is counted as working time (Répub-
lique Frangaise, 2008), which ensures a balance. In particular, outside of on-call duty,
the employer has no right to require work during free time. However, if an employee is
officially on call, they are guaranteed compensation and compliance with rest periods.
As a result, France is now considered a leader in protecting the right to disconnect. Its
legislation promotes a healthy balance between work and personal life for employees.

Italy was one of the first EU countries to adopt France’s experience. Italy’s Smart
Working Law, officially known as Law no. 81/2017, introduced comprehensive reg-
ulations for flexible working arrangements, often referred to as ‘smart working’ or
‘agile work’ (Ius Laboris, 2025). This law aimed to modernize the Italian labour mar-
ket by promoting flexibility and improving work-life balance for employees. One of
the significant aspects of this legislation is the inclusion of the right to disconnect
(Nespoli, 2018). The law requires that smart working arrangements be formalized in
writing, and these agreements must include clear provisions guaranteeing the em-
ployee’s right to disconnect. Article 19 of Law no. 81/2017 explicitly states that the
smart working agreement must provide for the worker’s right to disconnect, which
ensures that employees are not obligated to engage in work-related communications
outside of agreed working hours, protecting their personal time and mental health
(Italian Government Prime Minister’s Office, 2017). Employers are required to in-
form employees about the specific risks associated with smart working and to ensure
their health and safety. This includes providing adequate equipment and ensuring
that employees have safe working conditions, even when working remotely. The law
also emphasizes the importance of mitigating risks associated with hyper-connectiv-
ity and social isolation (Clifford Chance, 2022).

Since the implementation of the Smart Working Law, there has been a notable
shift towards more flexible working arrangements in Italy. The law has provided a
legal framework that not only facilitates remote work but also protects employees’
rights to rest and disconnect from work (Rossi, 2022). However, the effectiveness of
these provisions largely depends on the commitment of individual employers to en-
force and respect the agreements made with their employees. While the law has been
praised for its forward-thinking approach, some challenges remain (Petrillo et al.,
2021). Employees in certain sectors report difficulties in completely disconnecting
due to the nature of their work. Moreover, the cultural shift towards respecting the
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right to disconnect is still ongoing, and continuous monitoring and adaptation are
necessary to ensure the law’s objectives are fully realized (Loi, 2021). In conclusion,
Italy’s Smart Working Law represents a significant step towards protecting work-
ers rights in the digital age. By formally recognizing the right to disconnect, it aims
to promote a healthier work-life balance and mitigate the negative effects of an ‘al-
ways-on’ work culture.

However, there is no system-wide right to disconnection for office or field work-
ers in Italy; outside the scope of teleworking, standard labour law provisions on work-
ing time and rest apply. For example, the maximum working week and minimum
breaks between shifts are set in line with EU standards. Workers who have to travel
outside the work schedule are protected in Italy mainly through rules on overtime
pay and the regulation of the ‘availability to be contacted’ (reperibilita); there is as yet
no formal law. However, the issue of work-rest balance is on the agenda and is often
provided for in the collective agreements of some companies (Voynarovska, 2017).

Romania is an interesting case study, as the right to disconnect is not currently
regulated by law in this country, unlike the previous two. However, the country’s la-
bour law is very strict in regulating working hours and rest periods (Suciu & Petre,
2022). The Romanian Labour Code sets maximum working hours and minimum
rest periods. All provisions regarding working hours and rest periods are manda-
tory, and employees cannot waive the rights recognized by law. Any agreements that
attempt to limit these rights are null and void (Dima & Hogback, 2020). Romanian
law defines working time as any period during which employees perform work, are
available to the employer, and fulfil their duties in accordance with the terms of an
individual employment contract, collective bargaining agreement, or applicable law.
Normal working hours are limited to 8 hours per day and 40 hours per week. Work-
ing time may be distributed unevenly, but the total working time may not exceed 48
hours per week, including overtime. Law no. 81/2018 on telework activity introduced
special provisions protecting the rights of employees working remotely. According to
this law, remote work may be performed outside the employer’s premises at least one
day a month using information and communication technologies. Employees and
employers must both agree on the terms and conditions of such work, including the
work schedule (EFILWC, 2018).

While the right to disengage is not explicitly provided for, existing rules limit
working hours and provide for rest periods, which helps protect employees from
overwork (Negrusa & Butoi, 2022). However, the practical implementation of these
rules often leaves much to be desired, and employees may still work beyond normal
working hours, leading to overwork and work-life balance issues (Belzunegui-Eraso
& Erro-Garces, 2020; Topor & Solea, 2021). In the context of ensuring the health and
safety of employees, Romanian legislation is in line with the requirements of Euro-
pean law, including the obligation of employers to ensure the health and safety of
employees in all aspects related to work. Compliance with working-time restrictions
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is also considered an important aspect of ensuring the health and safety of employees
(Von Bergen et al., 2019; Yaroshenko et al., 2025).

At the same time, the state is very cautious about regulation, an area where a
complete ban on contact outside working hours is unrealistic. In particular, this ap-
plies to emergency situations; obviously, the law should take such exceptions into
account (Muresan, 2025). In summary, in Romania the right to rest is currently guar-
anteed by the Labour Code, but there is no special concept of the ‘right to disconnect.
However, the topic is gaining attention. It is likely that in the coming years, Romania
will join the countries that formally enshrine this right, as soon as a balance is found
between the interests of employees and the need to ensure the continuity of certain
processes. Thus although Romania has not yet introduced a specific right to disen-
gagement, the existing labour law contains elements that can serve as a basis for its

future development and implementation.
The results of the analysis of the three EU countries are summarized in Table 1.

Table 1. Analysis of the three EU countries.

Legis- Legisla
Countr lative . . Key provisions Challenges Impact
y - tive basis yp 9 P
regulation
Mandatory annual ne- .
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. . .| of digital tools outside :
inlegisla- | ElKhomri . ) non-compli- pact on labour
. working hours; X e
tion, reg- law (Law ; ance; blurred legislation in
France development of in- .
ulated by | no.2016— o lines between | Europe. Pro-
ternal policies if no .
the Labour 1088). ) .| personal and motion of em-
agreement is reached; .
Code. S professional ployee health.
training on the proper .
-, life.
use of digital tools.
Erjshrlned Written agreement be- | Difficulties for )
in leg- . Promotion of
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islation, . . flexible work-
Work- employee; inclusion some sectors | . o
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Working . . right to rest.
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Law.
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shrined, Labour L specific right
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. but provi- | Code and L to disconnect; .
Romania ; . rest periods; remote o implementa-
sions exist Law no. practical im- .
A~ work at least one day . tion of a spe-
on limiting 81/2018. plementation e
. per month. . cific right to
working often lacking. .
disconnect.
hours.

France, Italy, and Romania have different approaches to regulating the right to
disconnect. France was the first country to legally establish this right, mandating
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annual negotiations and company policies. Italy adapted this approach in its Smart
Working Law, ensuring the right to disconnect through written agreements. Roma-
nia does not yet have specific legislation on the right to disconnect, but its labour laws
include provisions that limit working hours and ensure rest periods. Although the
three countries have different approaches to regulating the right to disconnect, they
all recognize its importance, even if it is not explicitly enshrined in legislation, as in
Romania’s case. This recognition underscores the growing awareness of the need to
address work-related stress and promote better work-life balance in the digital age.
Given this, it is clear that the right to disconnect is becoming an essential element of
modern labour policies, reflecting a broader commitment to protecting employees’
mental and physical health across Europe.

3.3. The right to disconnect beyond the EU: A global perspective

The right to disconnect, which has become an important element of labour law
in Europe, is gaining popularity in other parts of the world. The need to provide em-
ployees with the ability to disconnect from work communications outside of working
hours is becoming increasingly important in the context of digital transformation
and the expansion of remote work. This trend reflects a global trend towards rec-
ognizing the importance of work-life balance, protecting employees’ mental health,
and maintaining their productivity. In this section, we look at how different countries
outside Europe are implementing and adapting this right in their legal systems.

We decided to analyse three countries: Ukraine, Canada, and Japan. Ukraine
presents an intriguing case for analysis regarding the right to disconnect. Although
situated in Europe, it is not a member of the European Union; however, it signed an
Association Agreement with the EU in 2014, aspiring to future membership. This
agreement has led it to implement many EU principles and legal norms (European
Union, 2014; Yaroshenko & Lutsenko, 2022). Ukraine’s commitment to aligning with
EU standards, combined with its unique challenges, highlights the growing need to
establish legal protections for employees, ensuring they have the right to disconnect
and maintain their well-being despite the adverse conditions. The right to disconnect
is not yet enshrined in labour law; however, there are general rules governing work-
ing hours and rest periods. According to the Labour Code of Ukraine, working hours
may not exceed 40 hours per week, and overtime must be compensated by additional
pay or additional rest time. Ukrainian law also provides for mandatory breaks and
days off to ensure work-life balance. In the context of remote work, which has be-
come more widespread due to the military conflict, these provisions are important
for the protection of employees (Verkhovna Rada of Ukraine, 1996).

Efforts to introduce the right to disconnect into Ukrainian law were made with
the adoption of Law no. 1213-IX in February 2021, aimed at regulating remote work.
Article 60-2 of the Labour Code introduces the concept of a disconnection period,
guaranteeing employees engaged in remote work a period of free time for rest, during
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which they may interrupt any informational or telecommunication connection with
the employer without violating the terms of their employment contract or labour dis-
cipline (Verkhovna Rada of Ukraine , 2021). The disconnection period is specified in
the remote work agreement. Thus remote work has been legally defined as ‘a form of
labour organization where work is performed by an employee outside the employer’s
premises or territory, at any location chosen by the employee, using information and
communication technologies’ (Melnychuk et al., 2022, p. 87). For a remote work agree-
ment, compliance with the written form is mandatory. The existence of a standard form
of remote work agreement indicates that the parties do not have the right to deviate
from the content of the employment agreement, but may specify its terms. Since remote
work requires constant use of information and communication technologies, employ-
ees are guaranteed a free time period for rest (a disconnection period), during which
they may disconnect from any informational or telecommunication connection with
the employer without it being considered a breach of employment terms or discipline.
To formalize this, the remote work agreement specifies the exact ‘time intervals dur-
ing the day and/or week when the employee may disconnect from any informational
or telecommunication connection with the employer’ (Melnychuk, 2022, p. 89). Given
Ukraine’s aspirations to integrate with the EU and implement European standards, we
can expect that the issue of the right to disconnect will be actualized in Ukrainian law.
The Association Agreement with the EU requires Ukraine to adapt many labour regu-
lations, which may in the future include the right to disconnect.

Canada is an interesting example, as it represents the American continent, which
has a radically different legal system and is based on precedent rather than law. At the
federal level, Canada likewise has no explicit statutory right to disconnect, but is mov-
ing towards it. The Canada Labour Code provides nationwide minimums for hours of
work, rest periods, and overtime pay in federally regulated sectors such as interprovin-
cial transport, banking, and telecommunications. These provisions already limit exces-
sive working time and provide a legal basis for employee rest (Government of Canada,
2022). While Canada is progressively addressing the right to disconnect through vari-
ous legislative efforts, the challenge lies in the consistent and effective implementation
of these policies. The focus is on creating a balanced approach that respects employ-
ees personal time while accommodating the demands of modern work environments.
As discussions and legislative developments continue, Canada aims to establish a more
comprehensive framework to protect employees’ right to disconnect.

In April 2024, the federal government explicitly stated its intention to amend the
Canada Labour Code. Canada’s 2024 budget provided funds for the development and
implementation of legislative changes that would establish the right of employees to
refuse work-related contact outside of their working hours. The bill also provides for
exceptions, for example for emergencies or critical industries (Workewych, 2024). As
of 2025, the bill has not yet been passed.
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At the provincial level, in Quebec, Bill 1097 was introduced to ensure employees’
rest periods by requiring employers to adopt a disconnection policy. The bill aimed to
address the increasing challenges associated with the constant connectivity expected
of employees in the digital age. It required employers to adopt a policy setting spe-
cific times when employees could ignore work communications, including emails and
phone calls. For employers with more than 100 employees, the development of this pol-
icy would need to involve consultation with a committee of at least six members, half
of whom would be employees. In contrast, smaller companies with fewer than 100 em-
ployees would only need to consult directly with their employees, without forming a
formal committee (Assemblée Nationale du Québec, 2018). Although the bill did not
pass, it sparked significant debate and brought attention to the importance of work-life
balance and the need for legislative measures to protect employees’ rights.

Ontario also introduced the Working for Workers Act 2021 (Bill 27), which man-
dates employers with 25 or more employees to develop and implement a written policy
on disconnecting from work. This policy must address the employee’s right to discon-
nect from work-related communications (such as emails, phone calls, and messages)
outside of their regular working hours. It aims to provide employees with clear bound-
aries for their work and personal time, helping to reduce work-related stress and im-
prove mental health (Ontario e-Laws, 2021). By prohibiting non-compete agreements
and requiring disconnecting-from-work policies, the legislation aims to foster a health-
ier, more competitive job market and improve overall employee well-being.

Finally, we will conclude this section by analysing Japan, a prosperous country
in Asia. Japan is known for being a country of workaholics, with extremely high rates
of time spent at work (Kubota et al., 2012). In 2020, about 11.6% of Japanese work-
ers reported working over 60 hours per week. This statistic underscores the preva-
lence of extended working hours in Japan, indicating that a significant portion of the
workforce faces potential health and well-being risks due to overwork (WorldMet-
rics, 2024). Japan’s culture of long working hours leads to serious health problems
for employees, including karoshi (death from overwork) (Yamauchi et al., 2017). The
government has taken several legislative measures to combat this phenomenon; al-
though there is no specific concept of the right to disconnect in Japanese law, several
legislative measures are aimed at reducing overwork and improving work-life bal-
ance. In 2019, a law aimed at regulating working hours and reducing cases of over-
work, known as the Karoshi Prevention Law, was passed (Ministry of Health, Labour
and Welfare, 2022); it provides for the key provisions of setting limits on working
hours, introducing mandatory vacations, and encouraging employers to create con-
ditions for work-life balance for employees. These measures are intended to ensure
the right to disconnect and reduce the risks associated with excessive work.

The Labour Standards Act 2019 sets limits on overtime hours — a maximum of 45
hours per month and 360 hours per year. Even with a special agreement, the excess can-
not exceed 100 hours per month or 720 hours per year. Employees are required to take
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atleast five days of paid vacation per year. The Act stipulates that employers must ensure
a minimum interval between the end of one working day and the beginning of the next
. Despite the legislative measures, the culture of long working hours is still deeply en-
trenched, and further efforts are needed to change public perceptions of working hours.
Japan has taken important steps to improve working conditions by limiting working
hours and making vacations mandatory. However, further efforts are needed at both
the legislative and the cultural levels to fully realize the right to disconnect.

We have analysed three radically different countries that differ significantly in
geographical, legal, and cultural terms. This analysis has allowed us to understand
how the development of the right to disconnect is evolving outside the EU. We pres-
ent the results in the form of a comparative table (Table 2).

Table 2. Comparative analysis of the right to disconnect outside the EU.

Legislative | Legislative

Country regulation basis Key provisions Challenges Impact
Not cur- . . . Potential
Disconnection period L
rently fully | Provision is mostly to protect
. for remote workers; .o )
enshrined, Labor Code, specific time inter- declarative; workers
Ukraine | but contains Law no. vgls for disconnec- lack of specific rest periods.
elements sup- 1213-IX. tion in emolovment safeguards and Alignment
porting the ploy mechanisms. with EU
contracts
concept. ’ standards.
Mandatory discon-
Enshrined in ) nection-from-work Varies widely Varies widely
o Working for | policy for employers : > . | across indus-
specific pro- across industries;

Canada | vincial legis- Workers with 25+ employees; high-demand sec- tries; high-de-

) Act 2021 ban on non-compete mand sectors
lation, notably . o tors may struggle
. ) (Ontario). agreements; licens- may struggle
in Ontario. . ) to comply.
ing for temp agencies to comply.
and recruiters.
Aims to re-
Not cur- duce over
rently fully Limits on overtime | Cultural resistance
. . . work and
enshrined, Work Style | hours; mandatory an- | to reducing work .
: . e karoshi.
Japan but contains Reform Act | nual leave; promotes hours; difficul-
L . Improves
elements sup- (2018). equal pay for equal ties in practical
. mental and
porting the work. enforcement. .
physical
concept.
health.

These countries highlight the global recognition of the need for work-life bal-
ance and the protection of employees’ mental and physical health. While full imple-
mentation and cultural shifts are ongoing challenges, the legislative frameworks in
place demonstrate a commitment to improving working conditions in the digital age.
Countries within the European Union remain leaders in implementing the right to
disconnect, setting comprehensive legislative frameworks and enforcing policies that
support employees’ right to rest and disengage from work outside of working hours.
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In contrast, countries outside the EU, such as Ukraine, Canada, and Japan, are still
catching up in this area. However, the legislative efforts in these non-EU countries in-
dicate a growing understanding of the importance of employee rest and the increas-
ing role of remote work, prompting necessary regulations to support a balanced and
healthy work environment. This trend suggests a global shift towards better work-life
balance and the protection of employee well-being.

4, Discussion

The findings presented above confirm that the right to disconnect has emerged
as a normative response to the psychosocial risks associated with hyper-connectiv-
ity at work. Comparative evidence from France, Italy, and Canada suggests that le-
gal codification combined with collective bargaining mechanisms tend to produce
more enforceable and employee-centred outcomes (Justo, 2017; Rossi, 2022; Shaw
et al.,, 2021). By contrast, jurisdictions such as Romania and Japan, where the right
is not explicitly recognized in law, rely heavily on general working-time provisions
and cultural expectations, which often leave employees without effective protection
(Suciu & Petre, 2022; Yamauchi et al., 2017). These patterns support the hypothesis
that legal recognition of the right to disconnect, when paired with implementation
mechanisms, contributes to improved employee well-being and productivity (Gie-
drewicz-Niewinska et al., 2024).

The right to disconnect contributes to a better work-life balance (Varela-Castro
et al., 2022); clearly defined working hours allow employees to spend more time with
their personal affairs and family without worrying about work tasks, which contrib-
utes to healthy relationships and overall employee well-being (Mankins, 2017). Em-
ployees who have the opportunity to disconnect from work are more likely to feel
satisfied with their lives, which has a positive impact on their motivation and produc-
tivity (Pansu, 2018). Studies show that rested employees demonstrate higher levels
of productivity, so ensuring adequate rest time allows employees to be more focused
and efficient during working hours (Jochman, 2021). This leads to better quality in
the tasks performed and an overall increase in employee productivity. In addition,
employees who have the opportunity to get adequate rest are less likely to get sick,
which reduces sickness absence (Ollier-Malaterre et al., 2023).

In summary, the introduction of the right to disengage brings numerous benefits
to employees, contributing to their health and increasing their work efficiency. It also
helps to create a healthier and more harmonious workplace, which is beneficial for both
employees and employers. Despite these benefits, the analysis shows that not all coun-
tries have implemented the right at the legislative level. Introducing the right to discon-
nect in countries where it is not yet enshrined in law is a difficult but necessary step to
ensure work-life balance for employees. To successfully implement this right, we sug-
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gest our own key steps: the first is to conduct a detailed analysis of the existing labour
legislation to identify gaps and problem areas. It is also important to study best prac-
tices from countries where the right to disconnect has already been implemented, such
as France, Italy, and Canadian provinces, to obtain useful examples and models.

The next step is to involve representatives of trade unions, employers, employees,
and labour law experts in the discussion. Public consultations will help to collect opin-
ions and suggestions from a wide range of people, which will contribute to the devel-
opment of more balanced and effective legislation. To create an effective draft law, a
working group should be formed to develop provisions on the right to disconnect. This
draft law should include clear conditions and mechanisms for exercising the right to
disconnect, including setting working hours, periods of disconnection, and employer
liability. To ensure the successful implementation of the legislative initiative, it is im-
portant to secure support from political parties, non-governmental organizations, and
public associations. Organizing an information campaign will help raise awareness of
the importance of the right to disconnect and its positive effects for employees.

Adoption of the draft law at the level of parliament or the relevant legislative
body is the next important step. After that, it is necessary to develop bylaws and in-
structions to ensure the effective implementation of the new law; establishing mech-
anisms to monitor compliance is a key aspect. This may include labour inspections
and administrative sanctions for violators. Regularly analysing the impact of the leg-
islation on workers and employers and making adjustments based on feedback are
also necessary steps.

To ensure the effective implementation of the right to disconnect, training and
educational activities for employers and employees should be conducted. The de-
velopment of information materials and resources will contribute to a better under-
standing of the new rules and their importance. Implementing the right to disconnect
is a complex process that requires coordinated cooperation between different stake-
holders. However, following these steps will help to ensure a healthy work-life bal-
ance for employees, promote their mental and physical well-being, and increase
overall productivity.

Legal recognition of the right to disconnect offers clear advantages. It protects
employees’ health and reduces the risks of burnout, stress, and related illnesses. Hav-
ing clearly defined working hours increases the effectiveness of rest and recovery; in
addition, it promotes long-term productivity and creates a more stable and motivated
workforce. In a broader context, it increases social trust and reinforces the principle
of decent work enshrined in the conventions of the International Labour Organiza-
tion and the UN Sustainable Development Goals. At the same time, full and strict
legal guarantees of the right to disconnect have their drawbacks, which make legis-
latures cautious. For sectors that by their nature require a constant readiness to re-
spond, too strict a distinction between working and non-working hours can pose real
threats to safety and operational efficiency. In addition, a universal obligation to im-
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plement a disconnection policy imposes an additional administrative and financial
burden on employers. In international companies operating in multiple time zones,
this can lead to significant organizational difficulties. There is also a risk of a formal-
istic approach; that is, companies implement policies solely for compliance purposes,
without actually changing their corporate culture. In some cases, overly strict rules
may even encourage informal communication outside official channels, reducing the
level of real protection for employees.

The combination of these factors explains why the right to disconnect has not
yet become a universal standard in either European Union or international law. Al-
though the European Parliament called for the development of a relevant directive
back in 2021, the European Commission has not proposed any binding legislation.
This is firstly due to significant differences in national labour regimes, which com-
plicates unification. Secondly, the EU already has legislation in place that establishes
basic guarantees for rest periods and gives countries broad scope for their own reg-
ulation. Thirdly, during consultations, social partners expressed concern about the
potential impact of strict legal enforcement on the competitiveness of enterprises and
the flexibility of work organization. As a result, the Commission gave preference to
soft law and the encouragement of national initiatives.

Similar arguments can be found outside the EU, particularly in Canada. A telling
example is the experience of the province of Quebec, where Bill 1097 was not passed.
The reasons for this were legal doubts about its constitutionality in terms of the di-
vision of powers between the federal and provincial levels, and significant resistance
from the business community. However, the very appearance of this bill sent a pow-
erful signal for further initiatives, in particular for the Canadian federal government’s
2022-2024 consultations on the possible introduction of nationwide standards. Thus
the right to disconnect lies at the intersection of individual human rights and public
safety needs. Its enshrinement brings undeniable social benefits, but requires a deli-
cate balance between flexibility and obligation. It is emphasized that employer obli-
gations in the context of remote work require not only technical safeguards but also
organizational policies that respect workers™ private time. Findings from Slovakia,
the Czech Republic, and Poland reinforce the conclusion that the right to disconnect
should be viewed as part of a broader framework of occupational health and safety
rather than as an isolated labour right (Giedrewicz-Niewinska et al., 2024). Including
this perspective broadens the comparative analysis and links the current study with
ongoing debates in Central and Eastern Europe.

The right to disconnect cannot be interpreted as absolute and unconditional, be-
cause the modern economy and society require flexible mechanisms for responding
to unforeseen circumstances. Many areas cannot fully function without the readiness
of personnel for unplanned intervention. This poses a difficult task for the right to
disconnect, which on the one hand guarantees the employee the inviolability of pri-
vate life and rest, and on the other does not paralyse the ability of organizations to act
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in cases of emergency, natural disasters, cyberattacks, or man-made accidents. That is
why in most national legal systems, the law provides for exceptions for cases of force
majeure or clearly regulated shifts, provisions which provide the employee with com-
pensation. This approach confirms that the task of the legislature is not to formally
distinguish between working and free time, but it is necessary to create a fair mecha-
nism for flexible responses. Accordingly, in the future, the development of this insti-
tution will require in-depth differentiation, first of all to determine the categories of
employees for whom exceptions are inevitable. In addition, it would be advisable to
establish transparent criteria for what exactly is considered a ‘critical situation’ The
state should also guarantee adequate compensation. Such a balanced model will not
only preserve the content of the right to disconnect but will also increase the resil-
ience of key sectors of the economy and public administration in the face of the in-
creasing risk of emergency events.

Conclusion

The conducted analysis confirms that the right to disconnect is emerging as a
key legal response to the psychosocial risks of the digital work environment. Com-
parative research of France, Italy, and Romania, as well as Ukraine, Canada, and
Japan, demonstrates that states are experimenting with different legal and institu-
tional models rather than moving towards a single formula. The diversity of these
approaches shows that the right to disconnect develops within national labour tradi-
tions and existing statutory frameworks. The Ukrainian model of explicitly defined
disconnection periods for remote work, Canada’s provincial and emerging federal
initiatives, and Japan’s reliance on strict overtime limits and cultural reform illustrate
similar variety outside the EU.

These findings indicate that effective protection cannot be reduced to the mere
adoption of legal norms. Sustainable implementation requires a combination of statu-
tory guarantees with corporate practices and collective bargaining, as well as cultural
change that redefines expectations of constant availability. The COVID-19 pan-
demic, which accelerated remote and hybrid work, has highlighted how easily work-
ing hours can expand beyond contractual limits and how urgently employees need
clear, enforceable rest periods. At the same time, the research underlines that certain
sectors demand narrowly tailored exceptions and well-compensated on-call regimes,
proving that the right to disconnect must remain flexible and context-sensitive.

The study also explains why no universal international standard has yet emerged.
Within the EU, existing instruments such as the Working Time Directive already se-
cure minimum rest periods, and the heterogeneity of national labour markets, com-
bined with concerns about competitiveness, has so far led the European Commission
to refrain from proposing a binding directive, despite the European Parliament’s
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calls. Outside the EU, political economy factors and constitutional divisions of com-
petence similarly slow down codification. The experience of Quebec, where Bill 1097
stimulated public debate but failed to pass because of legal and economic objections,
illustrates these structural constraints.

Overall, the research supports the conclusion that the right to disconnect is
evolving as a layered and pluralistic institution. It functions most effectively when
embedded in a broader framework of occupational health and safety, supported by
social dialogue and adapted to sector-specific needs. While the direction of change is
clear — towards stronger recognition of employees’ entitlement to genuine rest — the
pathways remain diverse. This comparative perspective demonstrates both the global
relevance of the right to disconnect and the necessity of nuanced, context-aware legal
design, rather than one-size-fits-all regulation.
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The Right to Privacy and the Obligation to Transfer
and Authenticate Personal Data through the Internet:
Conflicting Issues

Abstract: Contemporary legal and commercial solutions practised by various types of businesses are
associated with a definition of precisely specified obligations imposed on the actors of the indicated ac-
tivities (natural persons, legal persons and other legal entities). This also includes an obligation to per-
form specific actions only (or in parallel) electronically, including the implementation and application
of top-down (authoritative) authentication processes, defined by legislation and by commercial entities.
In practice, there is a lot of controversy concerning both the necessity of such solutions and the defi-
nition of the nature and scope of protection of the rights of individuals who are obliged to transfer cer-
tain information in this way. This is not only about minimizing the possible liability of the specific actor
who obtains this type of data (the administrative body, institution or entity, e.g. an entrepreneur) for its
loss and/or improper use, but in general about justifying the necessity of this type of obligation. Analysis
of these issues will be presented as part of a substantive study considered in the light of limits for protec-
ting the right to privacy.

Keywords: obligations, businesses, electronic authentication, privacy rights, data protection

Introduction

The formation of the content of the privileges granted to individuals is related
to the evolution of the consciousness and the basis of existence of social groups in
a particular country, continent or globally. The dynamic development of informa-
tion technology (ICT) has significantly influenced (and will continue to influence)
a redefinition of the content of many previously normatively identified rights and
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freedoms. This development has resulted in the concepts of so-called ‘digital person-
alization’ and ‘digital transformation’ (European Parliament, 2021), which involve,
for example, the multifaceted identification of user data provided by an individual
while using available digital technologies. These technologies are understood as a set
of mechanisms and ways of implementing digital operations in software. The conse-
quence of this process is an increase in new challenges, primarily related to ensuring
adequate protection of the information autonomy of individuals.

There is no doubt that ‘[i]nternational human rights law recognizes a fundamen-
tal right to privacy, including privacy in one’s electronically-stored personal com-
munications. This right is reflected and given concrete form in the legal regimes of
countries around the world, including through statutes, constitutional provisions,
and international agreements that regulate data processing by both private entities
and government actors’ (Supreme Court of the United States, 2018; pp. 6-7). In re-
ality, however, this does not mean that the protection of privacy, including personal
data, is always adequate and complete (Rise, 2018). Personal data protection is con-
sidered a part of the privacy of the individual, and together with freedom of infor-
mation and expression, they create the personal information sphere (Eskens, 2020).
Whereas the right to privacy is a wider and older concept, it is personal data protec-
tion which has recently gained the spotlight, especially in the context of ICT, surveil-
lance and the exploitation of users’ data. Personal data protection protects privacy by
regulating the processing of personal data (de Andrade, 2011).

Of course, most of the current legal regulations (primarily EU and national), as
well as implemented business practices (such as procedures, road maps, to-do lists and
business standards), include a definition of the obligations imposed on the parties (nat-
ural persons and/or legal entities) of activities carried out electronically (de Gregorio,
2022; Jablonowska & Tagiuri, 2023). These activities often require the implementation
of identification and authentication processes, either defined by the legislature (top-
down authority) or contractually by businesses (standardized by consent). In prac-
tice, however, there is a lot of controversy about the necessity and indispensability of
such practices and the definition of the nature and extent of the protection of the rights
of individuals who are obliged to transfer their personal data by these means (includ-
ing those related to ensuring their subsequent processing). It is not only a matter of
minimizing the possible liability of the controller who acquires authentication data for
its loss and/or misuse; a challenge also arises by the justification of identification and
authentication obligations. Additionally, in many cases the current solutions, at least
to some extent, transfer some of the dangers to the weaker party, i.e. the user and/or
consumer (Jablonski & Wegrzyn, 2023; Rise, 2018). These mechanisms rely on users
bluntly accepting terms and conditions or consenting to certain features (without a real
alternative) and a lack of efficient enforcement mechanisms which would secure their
rights and control over their data. At the same time, many users of ICT systems lack ba-
sic knowledge of the contemporary risks associated with irresponsible sharing of their
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personal data, which leads to all sorts of negative consequences and/or a lack of control
over who is processing it and for what purpose.

The current phase of the digitization of states and societies leads to the conclu-
sion that society is at a transitional stage. On the one hand there is a desire to defor-
malize various types of activities and procedures as far as possible, and on the other
there is a need for the creation of an objectively secure system for the transmission
and processing of various types of information. Reconciling these two different goals,
however, is not always possible to achieve.

1. The formation of the information society as a consequence
of the implementation of modern technologies

The modern approach towards the use of ICT in day-to-day activities is based on
the assumption that the world has entered the era of the information society. This has
been emphasized on multiple occasions by the European Union and Member States,
and the idea of the digitization of public administration is predefined through the ex-
istence of a society which cannot properly function without new technologies. The
concept of an information society, i.e. one whose members make organized and con-
scious use of existing information resources using available technologies in particu-
lar information systems (Webster, 2014) in order to achieve an intended result, has
already been known for several decades. The functioning of such a society involves
the need to distinguish the concept of the so-called ‘information public space’ This
space is identified with publicly accessible data sets, but also with the legislature’s im-
perative to implement dynamic safeguards, procedures, mechanisms and technolog-
ical standards in implementing various tasks, by public and private organizations. In
the information society, members of the community are able to independently and at
the same time responsibly use the available digital technology to determine various
types of processes, ranging from political, social and control, to economic, consumer
and educational ones (Avgerou & Madon, 2005 de Gregorio, 2022).

The base of the functioning of the information society is knowledge, including
both access to information and also an understanding of technology (its advantages
and risks), which is used by the members of society for a specific and intended pur-
pose. The natural environment that supports each of its members is the world of dig-
ital technologies — the sum of available functionalities and information resources
(bases). These technologies make it possible to achieve various types of effects (legal
and factual) at a distance, including:

— informational - getting acquainted with specific information,

— interactional - providing an interested party with two-way communication
with a specific entity (consumer, educational, etc.),
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— transactional —equivalent to the creation of an electronic procedure, the use
of which is used to bring about intended legal effects,

— electoral - providing participation in various types of processes of the expres-
sion of will, such as elections,

— entertainment — providing users with features aiming solely (or mostly) at
entertainment (i.e. videogames, video streaming, music, etc.).

Knowledge is the starting point for assuming that members of the information
society are capable of identifying which technologies they use in connection with
achieving a specific goal and understanding the essence of the mechanisms of imple-
menting digital operations and the software that serves this purpose. Achieving such
a state is based on the presumption that they are skilled enough, which is the result
of appropriate education, in an institutionalized (i.e. organized by the state) and dy-
namic form. Accepting that we are dealing with a prepared and responsible member
of the information society therefore requires demonstrating that he or she has been
properly trained (educated).

The functioning of the information society in a particular state (as well as in an
international organization) is subject to the applicable regulatory regime. The ex-
isting legal rules (including constitutional principles) should define guarantees for
freedoms and rights and adequately specify the essence and nature of obligations
imposed on entities that are able or are already obliged to use specific technologies.
Lawmakers must also define standards for ensuring adequate security and protection
against the risks that are associated with the use of ICT systems.

2. The digital accessibility and digital security model

The starting point to evaluate the operations of public and private entities car-
rying out public tasks is the establishment of a normative framework for interopera-
bility that specifies how those entities should proceed, while deciding on the means,
methods and standards used in their ICT systems. The next steps are the specification
of the standard of minimum requirements for public registers and the exchange of
information in electronic form, considering accessibility, and ways to ensure security
in the exchange of information (also in cross-border exchanges), including data for-
mats and communication and encryption protocols in interface software. These reg-
ulations are intended to ensure the digital accessibility of websites and applications
by ensuring their functionality, compatibility, perceptibility and comprehensibility
as per the EU Directive on the Accessibility of Websites and Mobile Applications of
Public Sector Bodies. Normatively guaranteed accessibility is the starting point, and
its absence must be treated as a negative premise in terms of imposing a regulatory
obligation on an individual to use a specific ICT system while cooperating with the
state (and its representatives). A lack of accessibility may also lead to discrimination
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(Kuznicka, 2017), because defining the technological aspects of accessibility makes it
possible to properly ‘train’ its user and, consequently, prepare him or her to use it in-
dependently and responsibly. For this reason, the principle that an individual cannot
be burdened with a duty to use applications whose accessibility does not simultane-
ously meet the requirements of functionality, compatibility, perceptibility and com-
prehensibility should also be taken as a basis.

The next step becomes the identification and implementation of all those solu-
tions that serve to protect information security, including personal data. The Euro-
pean Union has intensified its activity in this field in recent years, considering the
implementation of the Regulation on Measures for a High Common Level of Secu-
rity of Networks and Information Systems within the Union, the Regulation on the
Processing of Personal Data (GDPR), the Directive on Measures to Promote a High
Common Level of Cybersecurity within the Union, the Regulation on the Cryptocur-
rency Markets, and the Regulation on Operational Digital Resilience of the Financial
Sector (Dunaj, 2023; Milczarek, 2020; Yang et al., 2019). All of these regulations im-
pose certain obligations in regard to security measures and the protection of infor-
mation on, for example, public entities, as well as private conducting public tasks.
Analysing the actions of the EU lawmakers, it becomes apparent that they are conse-
quential in nature; they do not usually precede the effects of the implementation of
increasingly innovative information and digital technologies.

It is sufficient to point out the use of artificial intelligence (AI) algorithms, for
example. These technologies, which have been in use for years, will only now become
the subject of a normative definition, through the adoption of the EU AI Act. In the
proposal, it was emphasized that the newly adopted regulation is aligned with current
EU law, including the Charter of Fundamental Rights but also regulations introduc-
ing specific standards on information protection. The Al Act is supposed to further
implement ‘a set of harmonised rules applicable to the design, development and use
of certain high-risk AI systems and restrictions on certain uses of remote biomet-
ric identification systems” (European Commission, 2021). The AI Act is supposed to
complement ‘existing Union law on non-discrimination with specific requirements
that aim to minimise the risk of algorithmic discrimination, in particular in relation
to the design and the quality of data sets used for the development of AI systems com-
plemented with obligations for testing, risk management, documentation and human
oversight throughout the Al systems’ lifecycle’ (European Commission, 2021). This
in fact proves that operability and information security become immanent parts of
any ICT used to conduct public tasks.

The laws and regulations introduced in the area of requirements for ICT services
define the legal standards and specify principles and rules of ethics. Additionally,
these laws impose measures and procedures to ensure the security and technical re-
silience of the systems used. Digital security as a concept related to the protection of
individual freedoms and rights is therefore complex; it must involve the real existence
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of a catalogue of specific legal, technical and ethical obligations incumbent on the or-
ganization (whether public or private) that implements and uses a particular technol-
ogy (which may include an obligation for the person to use it). When deciding on the
regulatory framework applicable to the organization, one must consider obligations
connected with the accessibility and security of the solutions provided. Additionally,
standards for the protection of all individual rights must be specified, therefore not
only those that are limited to the sphere of information autonomy.

3. The personal and informational autonomy of the individual

Personal autonomy, including the informational autonomy of the individual, is
identified with an independent right that is part of the content of the right to privacy,
equatable to the concepts of ‘self-creation’ or ‘self-determination’ (Judgments of the
ECHR, 1984, 1992, 2007; Roagna, 2012).

Instead of providing a clear-cut definition of private life, the Court has identi-
fied, on a case-by-case basis, the situations falling within this dimension. The result is
a rather vague concept, which the Court tends to construe and interpret broadly: over
the years the notion of private life has been applied to a variety of situations, includ-
ing bearing a name, the protection of one’s image or reputation, awareness of family
origins, physical and moral integrity, sexual and social identity, sexual life and orien-
tation, a healthy environment, self-determination and personal autonomy, protection
from search and seizure and privacy of telephone conversations. (Roagna, 2012; p. 12)

In this regard, it is emphasized that an individual has a subjective right ‘to decide
independently on the disclosure to others of information concerning his or her per-
son, as well as the right to exercise control over such information in the possession of
others’ (Judgments of the Polish Constitutional Tribunal of 2002, 2009, 2014).

In negative terms, the protection of informational autonomy is identified with
the prohibition of excessive external interference, such as obtaining and collecting
personal data and information about the habits or behaviours of an individual (infor-
mational privacy). This protection - at the vertical level - serves to limit the ability
of the state to obtain information about a particular private person (Grzelak & Ziel-
inska, 2021; Roagna, 2012, p. 60). The protection of privacy requires in each case that
the specifics of the particular situation are taken into account (such protection is not
absolute), including values (also equivalent ones) that are in conflict with each other,
e.g. the right to privacy, or national security (European Data Protection Supervisor,
2024; Judgment of the CJEU, 2010; Judgments of the ECHR, 1992, February 2000,
May 2000, 2002, 2003).

With regard to public figures and, in particular, to persons performing public
functions, the protection of such autonomy is even more limited (but not excluded).
Horizontally, respect for informational autonomy means respect for the guaranteed
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rights in the relationships between individuals, as well as between them and other
private entities. In a situation of their violation, it allows the possibility for individu-
als as well as legal entities to invoke normatively guaranteed rights in the settlement
of civil and labour disputes.

Any form of communication, regardless of the physical medium (e.g. personal and
telephone conversations, written correspondence, fax, text and multimedia messages
or electronic mail), is protected. This is a matter of guaranteeing the confidentiality and
integrity of the messages’ content, as well as all the circumstances of the communica-
tion process, which include, among other things, the personal data of the participants
(protection against acquisition, processing, storage and disclosure, in a manner that vi-
olates the rules of usefulness, necessity and proportionality, sensu stricto, of informa-
tion (Judgments of the CJEU, 2014, 2016, 2020; Judgment of the ECHR, 2015)). The
protection of information autonomy is aimed at restricting the limits of formally guar-
anteed freedoms in the area of information sharing (data, knowledge, etc., including
freedom of expression) collected by an individual. In this approach, it is also a matter
of concretizing the span of the implementation of normatively confirmed powers and
freedoms, which concern both the vertical and horizontal scope of their validity and
application. Thus, model-wise, we are dealing here with the sum of guarantees, the pur-
pose of which is to provide an individual with protection against unauthorized and se-
cret monitoring of his or her life (and activity in various fields).

From the vertical (state-individual) perspective, it is assumed that the legaliza-
tion of encroachment into the sphere of guaranteed informational autonomy is an
explicit provision of law based on the principle of proportionality and legality. The
risk of infringement of civil liberties and fundamental rights must be proportional
to the purpose it serves. Discussion around the vertical and horizontal level of va-
lidity is crucial considering that proper identification is required not only in rela-
tion to the individual and the state but also between individuals and private entities.
The same applies to the protection of the rights affirmed to the individual (including
the assured “freedom from’ and ‘freedom to’). Scholarly literature emphasizes that the
concept of the horizontal operation of individual rights must be identified with the
application of constitutional norms concerning them precisely in private law, which
is also obvious in relation to the settlement of civil and labour disputes (Safjan, 2014).

With the right of the individual to decide to disclose information about them-
selves to others or not, the right to exercise control as to the scope and nature of the
information disclosed and the subsequent processing of the information by the entity
or entities acquiring it is also related. This approach is also expressed in the GDPR
through its principles and general approach. The purpose of enacting the GDPR was
to strengthen and harmonize the protection of the fundamental freedoms and rights
of individuals in connection with processing activities and to ensure the free flow of
personal data between Member States (Recital 3 of the Preamble). Indeed, this pro-
tection is not limited to the creation of safeguards to define the regularity of process-
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ing and the flow of personal data. It must be understood more broadly, and indirectly
as the protection of all freedoms and rights defining the individual’s information au-
tonomy in the broadest sense. This autonomy, in the simplest terms, is identified with
the individual’s freedom to decide independently to disclose information about him
— or herself and his or her own life to other bodies, institutions or entities (e.g. busi-
nesses or social organizations, as well as various types of organizational units), as well
as the real right to exercise control over the processing of such data if it is in the pos-
session of other entities, and in particular those whose obligation to provide access
results from the provisions of generally applicable law.

The legalization of data processing on the basis of a specific premise (Articles
6 and 9 of the GDPR) will not be considered lawful if the processing that occurs in-
volves (at the will of the controller) data other than what is necessary in the context of
the controller’s articulated purpose. In practice, appropriate action by the controller
must take the form not only of preparing specific policies, clauses, contracts, records,
procedures, mechanisms and assessments, but also of properly implementing them,
and then adequately modifying them, depending on changing conditions (including
risks). This is because each controller must identify the specifics of the premises and
processes of the data processing and the accompanying risks, also in order to elim-
inate existing risks and apply appropriate and adequate safeguards (technical and
organizational measures). The amount and diversity of analyses conducted by con-
troller must therefore result in the individualization of solutions, and consequently
the possibility of using identical patterns or standard implementation models by
other, even generic and identical, controllers is excluded. This is because even if the
majority of processing operations may be similar, the controller’s ability to respond
to the changing landscape of risks and its organization is different. There is no one ‘fit
for all’ solution, and considering the basic principles of the GDPR that are visible, for
example, in a risk-based approach, the controller is required to carefully analyse each
operation in order to ensure that data is processed safely and lawfully.

4. The ability and requirements to identify digital threats

The question which needs to be answered in this part is whether an individual
will at any point be obliged to use specific technologies to exercise his or her rights
and freedoms, or will have obligations imposed on him or her to communicate with
public and private organizations through ICT. Unlike obtaining a driving licence, the
use of both hardware and software to perform various types of activities that produce
legal effects is not, in principle, subject to a need for the user to obtain any ‘certifi-
cate of skill’ Thus in practice, it is irrelevant whether a person knows how to operate
the available (and changing) applications (or an aggregate of applications). It is the
same with the ability to consciously understand the content of regulations and secu-
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rity policies (including user manuals), as well as even verification of the functionality
of the equipment and systems one owns. For most people, concepts such as phishing,
deepfakes, whaling, spoofing, spearphishing cryptojacking and typosquatting are un-
known. Even if some users are aware of the threats, mechanisms such as homoglyphs
and homographs, typosquatting, bitsquatting and punycode are completely incom-
prehensible and, even if generally known, difficult to identify within the daily use of
available ICT systems (ETSI, 2023; Szurdi, 2020).

Apart from the specific knowledge and ability needed to understand the mecha-
nisms behind ICT and its threats, there is also a question of an individual having the
conditions (including the economic conditions) to acquire the necessary equipment
and relevant software at all. This also includes access to software and applications
which were introduced based on national regulations. Secondly, it becomes impor-
tant to specify how to create a presumption that such a person has (or has acquired)
the necessary digital competence. This approach, moreover, involves the necessity of
adopting a model for defining the permanence of such competencies and assessing
the timeliness of their actual existence (van Dijk, 2005).

Even if we assume that it is now no longer possible to talk about mass digital ex-
clusion (understood as a lack of access to appropriate hardware, software or the inter-
net; compare Avgerou & Madon, 2005), there is a strongly questionable presumption
about the average user’s ability to identify risks in the use of available information
technology. It is also difficult to unequivocally define what the standard of ‘due dil-
igence’ includes, the preservation of which by an individual would be tantamount
to the recognition that he or she will not suffer the negative consequences of being
misled. Consequently, it is not possible to make a presumption based on the recog-
nition that we are already dealing with a properly formed information society; such
a presumption is tantamount to saying that any digital technology that is imposed
on an individual in the form of an obligation to use it has been adequately and ap-
propriately prepared for its secure use. It is therefore not sufficient for an entity im-
plementing and using certain solutions to prove that it has conducted a complete
risk-management process aimed at identifying system assets, corresponding vulnera-
bilities and threats, the likelihood of their occurrence and the magnitude of potential
loss. The risk analysis must be combined with the presentation of a developed stand-
ard of user ‘training.

5. Identification, authentication and authorization

The dynamic implementation of technology is significantly improving the func-
tioning not only of the state, but especially of many private organizations (including,
of course, NGOs of various kinds). This is because it involves the omission of what
was considered a standard only a dozen years ago, namely personal (physical) par-
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ticipation in the act performed in order to effectively ensure that certain effects aris-
ing from it are produced. This physical participation was, of course, associated with
the appropriate demonstration (confirmation) of one’s identity (authorization and/
or power of attorney), which made it possible to confirm that it is done by the right
person and indeed the one authorized to do so. Of course, there were cases of fraud,
although their scale was limited, not only because of the possibility of easier detec-
tion, but primarily because of the complex sum of actions that had to be taken to im-
personate another person. Technological developments that allow an interested party
to effectively carry out various types of legal actions at a distance have revolutionized
the model of personal participation and direct identification, allowing - as is widely
accepted - their effective performance to be streamlined, simplified and facilitated.
Consequently, the identification and verification of data on the spot, during personal
contact between individuals, has largely been replaced by identification, authentica-
tion and authorization processes. These use a range of different types of personal data
that, to the extent that they eliminate any doubt, confirm and effectively verify not
only the identity but also the legitimacy of the user to use specific resources or par-
ticipate in a specific action. The essence of authentication, consisting in the verifi-
cation of the identity of a specific user, may include various solutions, e.g. login and
password, fingerprint, behavioural biometrics and so on. Each of these techniques
involves the prior acquisition of personal data, which will be a component of the ver-
ification process. The obliged party, while conducting his or her business diligently,
has the opportunity to properly organize him - or herself in terms of satisfying all the
requirements that are associated with the proper acquisition and subsequent process-
ing of information. However, in order for this to occur, consistent procedures must
be in place, the purpose of which is to conjugate the activities undertaken at various
organizational and technical levels.

A kind of paradox of the processes of identification, authentication and authori-
zation is that in many cases, they are combined with the acquisition by controllers of
various types of personal data. These are not only classic data (first name, last name,
ID data, home address, date of birth, etc.), but also biometric data. The assumption is
that these data, being unique, guarantee that impersonation does not occur. It should
be assumed that the definition of the obligation to transfer this type of data at the
level of the individual-state relationship must be adequately anchored in the provi-
sions of generally applicable law.

The entity acquiring certain personal data while implementing specific technical
(as well as technological) solutions cannot act arbitrarily or define the circumstances
justifying the necessity or indispensability of their processing. Proving a lack of al-
ternative solutions leading to the achievement of the intended purpose requires the
demonstration of a risk analysis carried out beforehand, based on objective criteria
and premises (also from the perspective of a newly implemented procedure for data
processing and the performance of a data protection impact assessment). This assess-
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ment demonstrates that the viable and effective standard measures applied to date
have not achieved the intended effect, and in principle there are no alternative (less
intrusive) measures that could secure authorization.

The resources of public and private organizations include a lot of data, such as cop-
ies of signatures, images, locations, digital copies of voices or other specific personal
data (ranging from names, identity document data, personal identification transmis-
sion data, location data and others), the use of which was not previously identified
with a real threat (e.g. posting a video on the internet can be used to create a digital
deepfake). The risk identification must therefore take the form of a ‘backward-looking’
mechanism, in the sense that it becomes necessary to verify the protection of what is
currently being transmitted as information, what can be used for possible deception in
the context of identification, authentication and authorization, and how.

Even well-organized organizations have so far failed to implement even basic an-
ti-deepfake procedures, because it turns out that even the various possibilities of imper-
sonating a device identified as authorized to participate in communications (whether
by using an identical IP, etc., or a duplicate SIM card, as part of the procedure out-
lined by the operator) have not resulted in the implementation of a separate obligation
to authenticate the participant in the communication and a two-level authentication
of decisions made during this type of contact (the concept of two independent deci-
sion-making ‘centres’ using separate information (documentation) paths).

6. Postulates de lege ferenda: The paradox of improving identification,
authentication and authorization procedures

There is also no doubt that society is entering an era of a significant evolution in
the understanding of information autonomy. This will happen because of the compre-
hensive acquisition by controllers of information on users of specific devices and soft-
ware, and primarily because of the profiteering that will be associated with it. After all,
the ease, speed and convenience of obtaining a particular access, service or benefit will
always induce a potential user to share more information about him - or herself.

We are living in a time when data protection and the use of modern digital tech-
nologies is becoming an example of seeking the simplest and, in many cases, the
cheapest solutions. Paradoxically, therefore, it turns out that the best ways of identi-
fication, authentication and authorization involve the need for an individual to share
various types of personal data, including, for example, biometric data. In the opinion
of those implementing further information technologies, this data will serve to pro-
tect individual freedoms and rights in an appropriate, secure way. At the same time,
in the era of the fight against cybercrime, which for several years now has been asso-
ciated with the formation of the phenomenon of so-called mass surveillance carried
out by various types of public institutions (European Union Agency for Fundamental
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Rights, 2015) and private entities, it is necessary to realize that the constant develop-
ment of digital technologies, including Al used for the purpose of facial recognition
(Hill, 2023), has had and will have a huge impact on defining the nature and scope of
the protection of an individual’s privacy (and also the protection of the confidential-
ity of business secrets).

Realizing that one-factor authentication (by password alone) already seems to be
an overly simplistic means of protection, it is therefore worth considering the use of
at least two-factor authentication, based, however, not on the use of classic personal
data but on a mechanism of security questions or devices generating a special code
token, i.e. based, neutral and ad hoc generated data. Building an IT security system
on the use of biometric data (biometric authentication) with ever-improving technol-
ogy is not only insecure but can lead to a minimization of respect for an individual’s
privacy and of information autonomy more broadly.

Conclusions

The dynamic development of information technologies that has been going on
for several decades has significantly influenced (and will fundamentally continue
to influence) the redefinition of the content of many previously normatively iden-
tified civil liberties and rights. This development, of course, involves among other
things the multifaceted identification of user data made available through the use of
available digital technologies, understood as a set of mechanisms and ways of imple-
menting digital operations in digital elements and software. The consequence of this
process is the emergence of a number of new problematic issues, primarily related to
ensuring adequate protection of the information autonomy guaranteed to every per-
son. Introducing additional authentication methods should not involve processing
extra categories of personal data (especially sensitive ones), as this may lead to in-
fringement in the field of information autonomy. Instead, two-factor identification
mechanisms should rely on either generating special codes and tokens or answering
specific predefined questions which do not involve the processing of personal data.
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Abstract: The rapid development of artificial intelligence (AI) has created many opportunities in va-
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ses and creating labour efficiencies, or enabling human connections through social media, to name a
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which result in discrimination and inequality, as well as violations of human rights and fundamental
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paper endeavours to provide some insights into the application of artificial intelligence in the judiciary
and to answer some questions which might be posed in this context: Are Al algorithms capable of simu-
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Defining Al is difficult due to the complexity of the issue. While numerous schol-
ars have endeavoured to define the concept, others have cast doubt on whether it is
possible to do so at all due to the rapid changes which affect this area. A full discus-
sion of the notion of Al lies beyond the scope of this study; however, two definitions
are worth mentioning. John McCarthy, considered the inventor of Al, and his collab-
orators describe Al in their study ‘A proposal for the Dartmouth summer research
project on artificial intelligence’ as ‘allowing a machine to behave in such a way that
it would be called intelligent if a human being behaved in such a way’ (2016, p.1). As
Reiling highlights in this context, ‘it is important to establish, defining human intel-
ligence as the measure of what Al does’ (2020). Intelligence as such can be ‘the ability
to reason abstractly, logically and consistently, discover, lay and see through correla-
tions, solve problems, discover rules in seemingly disordered material with existing
knowledge, solve new tasks, adapt flexibly to new situations, and learn independently,
without the need for direct and complete instruction’ (Reiling, 2020). For this paper,
I will adopt the definition proposed by UNESCO’s Recommendation on the Ethics of
Artificial Intelligence, which suggests a dynamic understanding of Al; it interprets AI
broadly as a system with the ability to process data in a way that resembles intelligent
behaviour. This definition is fairly general, but this is an advantage, as the rapid pace
of technological advancement would quickly make any fixed and narrow definition
outdated and hence make adopted policies unfeasible.

To understand the way Al works, it is important to realise that this sophisticated
software, which is programmed to automate routine, generally involves Machine
Learning (ML), i.e. a subset of AI which focuses on enabling machines to ‘learn” how
to perform certain tasks and improve with human direction and feedback. In turn, as
Heshmaty (2022) explains, it uses Natural Language Processing (NLP) software that
can understand written and spoken commands from people who may not have any
computer programming knowledge, and this combination of AI, ML and NLP en-
ables people who do not understand computer codes to interact with and train the
software to assist them in their study, work or hobbies.

As was mentioned above, Al has evolved greatly; it is everywhere and affects
everyone, and not surprisingly its relevance to and impact on the justice system have
become particularly significant. The literature on this subject is not yet particularly
extensive, but it is growing rapidly, along with the abundance and variety of research
problems. They cover such issues as the impact of Al on ethics, human rights, democ-
racy and the rule of law (Franguloiu, 2023; Guitton et al., 2025; John et al., 2023; Jos-
ten, 2023; Moore et al., 2025; Muller, 2020), the role of Al in the judiciary (Cabrera
et al., 2024; Kuo, 2024; Yu, 2022), the application of Al in the criminal justice system
(Jadhav et al., 2020; Shi, 2022; Simmons, 2018; Stanila, 2020; Watamura et al., 2025)
or judges’ perception of Al as well as judges using Al in their decision-making pro-
cess (Fine et al., 2025; Yalcin et al., 2023). The importance of Al is also reflected in
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numerous initiatives and actions taken, as well as the laws adopted in recent years to
regulate the issue, which will be presented in detail in the following section.

1. Shaping the legal framework for AI

On 16 December 2024 the Council of the European Union (Justice and Home
Affairs) approved a set of conclusions on the use of artificial intelligence in the field of
justice, which include the most significant documents in the area:

— Regulation (EU) 2024/1689 of the European Parliament and of the Council of
13 June 2024 Laying Down Harmonised Rules on Artificial Intelligence (the
AT Act) is the first comprehensive legislative instrument in the world to regu-
late AL It classifies AI systems for certain applications in the fields of justice,
law enforcement and alternative dispute resolution as high risk, and subjects
them to a set of requirements, such as conformity assessment procedures and
controls, with a view to ensuring a high level of trustworthiness. The main
priority was to make sure that Al systems used in the EU are transparent,
safe, traceable, non-discriminatory and environmentally friendly;

— A number of conclusions by the Council of the European Union which ad-
dress the issue of digitalisation, i.e.:

the Council Conclusions of 9 June 2020 on shaping Europe’s digital fu-
ture, which drew attention to the challenges created by increased digi-
talisation in the European economy and society, including by AI;

the Council Conclusions of 13 October 2020 on digitalisation on ‘Access
to justice — seizing the opportunities of digitalisation, which stressed the
importance of the digital transition in increasing the effectiveness and
efficiency of justice systems;

the Council Conclusions of 20 October 2023 on digital empowerment
to protect and enforce fundamental rights in the digital age, which con-
cern the digital empowerment of individuals and sectors that are key
for the defence of fundamental rights, such as justice, as well as the con-
struction of a safe digital environment where fundamental rights are
properly protected;

the Council Conclusions of 5 March 2024 on the application of the EU
Charter of Fundamental Rights, which promote trust through effective
legal protection and access to justice, including by ‘seizing the opportu-
nities of digitalisation’

The conclusions also enumerate several other documents adopted by numerous
international organisations which might constitute significant input in shaping the
legal framework for the application of Al in the judiciary. Those that address ethics,
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bias, discrimination or protection of human rights, democracy and the rule of law are
particularly worth mentioning:

— the European Commission for the Efficiency of Justice (CEPE]) of the Coun-
cil of Europe’s European Ethical Charter on the use of artificial intelligence
in judicial systems and their environment, alongside related guidelines by
CEPE] on the use of Al in the judiciary;

— the UN Human Rights Council Resolution of 10 July 2024 on the promotion
and protection of all human rights and civil, political, economic, social and
cultural rights, including the right to development, especially its provisions
on the independence and impartiality of the judiciary, jurors and assessors,
and the independence of lawyers;

— the Council of Europe framework convention on artificial intelligence and hu-
man rights, democracy and the rule of law, opened for signatures on 5 Sep-
tember 2024, which aims to ensure that the activities within the lifecycle of Al
systems are fully consistent with the protection of human rights, democracy
and the rule of law, while being conducive to technological progress and inno-
vation; it has also been emphasized that this first internationally binding treaty
on Al aims to fill any legal gaps that may result from rapid technological ad-
vances, however it does not aim to regulate technology to stand the test of time;

— thereports prepared by the European Union Agency for Fundamental Rights,
such as ‘Getting the future right: Artificial intelligence and fundamental
rights’ and ‘Bias in algorithms: Artificial intelligence and discrimination’

Artificial intelligence was and still is a challenge not only for legislatures but also
for the judiciary. Undoubtedly, AI can strengthen access to justice and make judicial
administration more efficient; however, it needs to be governed with care, especially
in areas such as transparency, human rights or ethical concerns like bias, discrim-
ination and privacy. In that vein, the role of the judiciary cannot be overestimated.
However, for most judiciaries, Al is a new concept too, thus guidelines are strongly
desired. According to the UNESCO (2024) Global Judges’ Initiative, a survey on the
use of Al systems by judicial operators, 44% of respondent judges use ChatGPT and
other AT tools for work purposes. However, only 9% of them receive training or have
institutional guidelines at work. In response to this need, some countries, such as
Brazil (2020), Canada (2023), New Zealand (2023) and the United Kingdom (2023),
have already issued guidelines for the use of generative artificial intelligence in courts
and tribunals. It is worth mentioning UNESCO?s initiatives in more detail here, as
they approach the problem in a more comprehensive way.

On the basis of the Recommendation on the Ethics of Artificial Intelligence
adopted in 2021 by 193 UNESCO Member States, the programme called Artificial
Intelligence and the Rule of Law was launched in 2022, which aimed to engage stake-
holders within justice systems in a global discussion on the applications of artificial

180 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



Legal and Ethical Issues Related to the Use of Artificial Intelligence in the Field of Justice

intelligence and its impact on the rule of law. One of the practical outcomes is the
Global Toolkit on Al and the Rule of Law for the Judiciary, which is intended as a cur-
riculum to serve national judicial training institutions, universities and other legal
education organisations offering training. Moreover, a Global Network of Experts on
Al and the Rule of Law was established within the programme, an interdisciplinary
group of experts (both academics and practitioners) which provides technical assis-
tance and training to judiciaries worldwide, hence supporting the responsible adop-
tion and governance of Al technologies.

In addition, in response to the aforementioned survey, respondents strongly sup-
ported mandatory regulations and training on Al use in judicial activities, with 92%
calling for such measures. UNESCO has thus started to develop guidelines for the
use of Al systems in courts and tribunals, based on the UNESCO Recommendation.
These guidelines are to provide guidance both for the organisations of the judiciary
and for individuals, to make sure that AI technologies are adopted in alignment with
justice, human rights and the rule of law. A special emphasis is put on the protection
of human rights, especially in the context of personal data protection, proportional-
ity, non-discrimination, accountability and legality. It is highlighted that courts and
tribunals exploiting AT for their work are strongly recommended to use the principle
of proportionality and necessity, together with algorithmic impact assessment tools.
They are recommended to disclose key information about the AI systems used by the
judiciary, i.e. what Al systems are adopted, how they operate and how they are used.
In addition, the guidelines demonstrate the need for establishing internal procedures
as regards access to the appropriate training, risk management systems or cybersecu-
rity measures. Individuals (i.e. judges, prosecutors, judicial officers and judicial sup-
port staff), on the other hand, are advised to use tools that are tested and approved,
to always verify outputs and to disclose the use of GenAl systems for drafting rulings,
opinions and other documents that may bear legal consequences. It has also been
emphasised that they should avoid overreliance on Al tools while making substantive
decisions.

2. Challenges of the use of artificial intelligence in the field of justice
in the light of legal and ethical standards

The development of artificial intelligence raises novel issues and profound con-
cerns for which current legal systems are only partially prepared. These include ques-
tions of rights, freedoms and ethics. Some questions might be posed here: To what
extent can Al tools assist the judiciary in the administration of justice? Are AT al-
gorithms capable of simulating judicial decision-making? Can the legal and ethical
standards inherent in the judicial function be maintained when Al tools are exploited
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in the process? The questions arise from the potential AI systems have to reinforce
bias and put human rights at risk.

The awareness of EU lawmakers that the use of AI systems might have a detri-
mental impact on people’s health, safety and fundamental freedoms and rights re-
sulted in the risk-based AI classification system in the AI Act. The Al systems that
can be exploited in various applications are analysed and classified according to the
risk they pose to users. The Act introduces different provisions for different risk lev-
els, thus providing AI compliance requirements. The classification system identifies
four different risk categories: unacceptable risk, high risk, transparency risk and min-
imal to no risk. The first group includes AI tools which are banned and refers to:

— the cognitive behavioural manipulation of people or specific vulnerable
groups, i.e. voice-activated toys that incite dangerous behaviour in children;

— social-scoring Al i.e. classifying people based on behaviour, socioeconomic
status or personal characteristics;

— the biometric identification and categorisation of people;

— real-time and remote biometric identification systems, such as facial recogni-
tion in public spaces.

However, for law enforcement purposes and to prosecute serious crimes, the Act
provides for some exceptions as regards real-time and remote biometric identifica-
tion systems.

The category of ‘high-risk’ AI systems concerns tools that might affect safety and
fundamental rights. They include:

— Al systems that are used in products falling under the EU’s product safety
legislation, such as toys, aviation, cars, medical devices and lifts;

— Al systems that fall into specific areas that require registration in EU data-
bases, i.e. the management and operation of critical infrastructure, educa-
tion and vocational training, employment, worker management and access to
self-employment, access to and enjoyment of essential private services, public
services and benefits, law enforcement, migration, asylum and border-con-
trol management, assistance in legal interpretation and application of the law.

Moreover, all high-risk AI tools will be subject to assessment both before them
being made available on the market and throughout their life cycle. The Act also pro-
vides for the possibility to file a complaint about Al systems to respective national
authorities.

Transparent-risk Al systems (generative AI), like ChatGPT, are not classified as
high risk but will have to comply with transparency requirements and EU law. This
means informing users that the content was generated by AI, designing the model to
prevent it from generating illegal content and publishing summaries of copyrighted
data used for training, as well as labelling content that is either generated or modified
with the help of Al like images, audio or video files (e.g. deepfakes), as AI-generated.
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As mentioned before, Al technology can be of great service to humanity, but
without ethical standards it risks embedding biases that result in discrimination and
inequality, as well as violations of human rights and fundamental freedoms. Recog-
nising the importance of this problem, more than 25 international institutions have
addressed the issue of ethical standards for the application of Al systems in court
practice. As their content overlaps, and due to practical constraints, only two main
instruments will be described here in more detail.

In 2018 the European Commission for the Efficiency of Justice (CEPE]) of the
Council of Europe, adopted the first European text setting out ethical principles re-
lating to the use of artificial intelligence in judicial systems. The main highlights are:

— ensuring that the design and implementation of artificial intelligence tools
and services are compatible with fundamental rights (Principle of respect of
fundamental rights);

— preventing the development or intensification of any discrimination between
individuals or groups of individuals (Principle of non-discrimination);

— using certified sources and intangible data with models conceived in a mul-
ti-disciplinary manner, in a secure technological environment (Principle of
quality and security: with regard to the processing of judicial decisions and
data);

— making data processing methods accessible and understandable, authorising
external audits (Principle of transparency, impartiality and fairness);

— precluding a prescriptive approach and ensuring that users are informed ac-
tors and in control of their choices (Principle ‘under user control’).

Another document worth mentioning is UNESCO’s Recommendation on Eth-
ics and Artificial Intelligence, adopted in 2021. This comprehensive instrument makes
a strong call to governments around the world to establish the necessary institutional
and legal frameworks to ensure ethical standards for Al technologies, in full respect of
international law and in particular human rights law. The protection of human rights
and dignity is the cornerstone of the Recommendation, which is reflected in a human
rights-centred approach to the ethics of AI. The document introduces ten principles:

1) Proportionality and do no harm — Al systems cannot be used beyond what is
necessary to achieve a legitimate aim, and the risk should be assessed to pre-
vent harms which may result from such uses;

2) Safety and security — Al actors, i.e. anybody involved in any stage of the Al life
cycle (from research through development and use to disassembly and termi-
nation), should avoid unwanted harm and the danger of attack;

3) Right to privacy and data protection — privacy must be protected and pro-
moted through the Al life cycle;

4) Multi-stakeholder and adaptive governance and collaboration;
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5) Responsibility and accountability — Al tools should be auditable and traceable,
i.e. there should be oversight, impact assessment, audits and due diligence
mechanisms to avoid violations of human rights norms; for example, if when
someone applies for a loan, the bank uses Al to make an automated assess-
ment of their finances, and if the decision is taken without human oversight
and accountability, the consequences might be significant — the system may
make a mistake, and there is nobody who can take responsibility for the deci-
sion, hence appeals are in fact not possible.

6) Transparency and explainability — the ethical implementation of Al tools
should be based on their transparency and explainability, which means that
people should be aware that the decision is taken by AI and that the logic be-
hind the algorithmic decision-making can be fully interpreted by experts and
be explained to users in accessible language. The term ‘black box” has been
used to describe Al systems that are opaque and hard to interpret.

7) Sustainability;

8) Human oversight and determination — Al systems should not displace ulti-
mate human responsibility and accountability;

9) Awareness and literacy;

10) Fairness and non-discrimination — social justice, fairness and non-discrimi-
nation should be promoted, while taking an inclusive approach to ensure AI’s
benefits are accessible to all.

It is worth mentioning that apart from values and principles which are crucial to
establishing a basis for any ethical Al framework, the Recommendation also sets out
key areas for policy actions where ethics play an important role. They include eth-
ical impact assessments, ethical governance and stewardship, gender equality, data
policy, development and international cooperation, education and research, culture,
labour markets, the environment and ecosystems, communication and information,
health and social being, and the economy. Overall, all the documents refer to the five
key aspects of ethical standards for the use of Al in the judiciary: AI under user con-
trol, respect for fundamental rights, equal treatment, data security and transparency.

An important aspect highlighted by some researchers (e.g. Reiling, 2020) and law-
makers / institutions (e.g. the CEPE] principle) is to have AI under user control, which
means that the algorithm may not be used as a prescription, i.e. the Al system cannot
prescribe anything and cannot decide by itself. Users must know and understand what
the AI does and must be in control of the decisions they make, meaning that they must
be able to ‘deviate from the outcome of the algorithm without difficulty’ (Reiling, 2020).
In her article, Reiling provides a striking example of what can happen when an Al sys-
tem is relied on blindly. In the UK, a piece of IT determines the financial capacity of
(ex-)spouses in maintenance proceedings; the parties fill in a form and the AT tool cal-
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culates their capacity. As a result of a small, unnoticed mistake, calculations were made
wrongly in 3,638 cases (between April 2011 and January 2012, and between April 2014
and December 2015). The assets taken into account were too high, as, instead of being
deducted, debts had been added. In the pending cases, this could be and was corrected,
but more than 2,200 wrong decisions were issued.

The human oversight of Al-created output is of paramount importance when the
Al technology is exploited in the judicial decision-making process. Within this con-
text, so-called predictive justice tools (the AI tools used for the assessment and predic-
tion of possible litigation outcomes) raise serious ethical concerns, which are reflected
in numerous provisions. To quote just one of these, Article 22(1) of the General Data
Protection Regulation 2016/679 (GDPR) states that: “The data subject shall have the
right not to be subject to a decision based solely on automated processing, including
profiling, which produces legal effects concerning him or her or similarly significantly
affects him or her’ Predictive tools are attracting a lot of attention because they claim
to be able to reduce the risk of an unpredictable litigation outcome. The more complex
a case becomes with additional information and circumstances, and the more the risk
increases, the more desirable the Al tool becomes. According to a report by the Euro-
pean Commission for the Efficiency of Justice, predictive justice tools are more popular
in the United States than in the EU; however, as they are offered commercially (and the
owners/creators are reluctant to share their business secrets), not much is known about
how they operate. Below are some examples of predictive justice tools introduced to the
judiciary, along with the risks they may pose.

Lex Machina and Solomonic are two commercial products that use Al to filter
thousands of court judgments available online to help lawyers predict the outcome
of cases by analysing vast collections of historical judgments, looking at the facts of
each specific case and the decisions made by the judge. As the creators claim, the Al
system can reduce the likelihood of wasting time and money on going to trial where
a case is unlikely to succeed, can help lawyers decide on the best settlement and can
generally reduce risk when developing litigation strategies. Nevertheless, Al systems
are not able to explain exactly why certain litigation strategies are more successful
than others. It is often seen as (de)coding justice, i.e. translating law into code with-
out considering unpredicted circumstances or re-examination in the light of social
change. Interestingly enough, both systems are known to be misused by legal profes-
sionals and are forbidden in some countries (for example in France).

Across the world, judges, prosecutors and court staff are increasingly exploit-
ing various risk-assessment algorithms to assess a criminal defendants likelihood of
becoming a recidivist. The tools furnish judges with information on pre-trial bail,
sentencing and parole, suggesting who can be released at each stage of the criminal
proceedings. One of the most commonly exploited pieces of risk-assessment software
in the US, developed especially for courts, is the Correctional Offender Management
Profiling for Alternative Sanctions (COMPAS). On the basis of 137 questions an-
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swered by the offender during interview and on the information obtained from their
criminal history, and taking into account criminological factors such as socioeco-
nomic status, family background and employment, etc., the algorithm provides a re-
port on a calculated risk score (1 to 10), categorising the offender as at high, medium
or low risk of re-offending. In Eric Loomis’s case, the Wisconsin Supreme Court high-
lighted the need for cautious use of COMPAS, particularly arguing that ‘studies have
raised questions about whether COMPAS scores disproportionately classify minority
offenders as having a higher risk of recidivism’ (Papp et al., 2022).

Another interesting example, described by Kravetz (2014), refers to a ma-
chine-learning application developed by a group of American academics chaired by
Josh Blackman, a South Texas College of Law scholar, which claims to be able to predict,
with 70% accuracy, whether the US Supreme Court (SCOTUS) will uphold or reverse
the lower-court decision before it. The Al tool is even more accurate when it comes to
the voting behaviour of individual judges (71.9%). Blackman went even further, won-
dering whether humans are more accurate than an algorithm, and created Fantasy-
SCOTUS, a Supreme Court ‘Fantasy League’ where attorneys, law students and other
Supreme Court followers make predictions about cases before the Supreme Court. In-
terestingly enough, some FantasySCOTUS participants hit a 75% accuracy level.

Aletras et al. (2016) present in detail another Al application which claims to be
capable of predicting the decisions of the European Court of Human Rights (ECHR)
with even 79% accuracy. This Al system exploits NLP and ML to forecast whether or
not in a particular case the ECHR will adjudicate on the violation of a particular pro-
vision of the European Convention on Human Rights. The scholars observed that the
most important part of ‘obtaining on average the strongest predictive performance
of the Court’s decision outcome’ is the information on the factual background of the
case as it is formulated by the Court in the respective part of its judgment. The Al
system recognises the patterns in a text document and can thus quickly identify in
which direction a judgment could go. It is important to remark here that the study
was not free from some limitations, like data access issues: the tool only used the
data obtained from earlier HUDOC judgments, which are easily and freely available.
Other kinds of data (such as the texts of individual applications, briefs submitted by
parties, domestic judgments or inadmissible requests) were not included in the study
due to limited or no access.

Another serious concern in terms of the ethical use of Al systems relates to pre-
serving equal treatment and avoiding discrimination between individuals or groups
of individuals. In fact, we can claim that Al systems may reinforce salient inequalities
embedded in structures of prevailing patterns of social behaviour under the cover of
impersonal impartiality and rational objectivity. The next example shows that bias
and discrimination between individuals and groups are a real risk, and errors the Al
makes concern one social group more frequently than another, particularly in areas
such as asylum, social protection benefits, family disputes and sanctioning. The study
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in question was conducted in 2016 by ProPublica, a non-profit investigative journal-
ism organisation, which assessed COMPAS, mentioned above, to reveal the underly-
ing accuracy of their recidivism algorithm and to examine whether the algorithm was
biased against certain groups of individuals (Larson et al., 2016). The study looked at
more than 10,000 criminal defendants in Broward County, Florida, and compared
their predicted recidivism rates with the rate that occurred over two years. Most de-
fendants filled in a COMPAS questionnaire when booked into jail; their answers fed
into the COMPAS software to generate several scores, including predictions of ‘Risk
of Recidivism’ and ‘Risk of Violent Recidivism’ The study showed that COMPAS cor-
rectly predicted recidivism 61% of the time, but revealed that black defendants were
far more likely than white ones to be incorrectly judged to be at a higher risk of re-
cidivism, while white defendants were more likely than black ones to be incorrectly
flagged as low risk.

Prediction Fails Differently for Black Defendants

WHITE AFRICAN AMERICAN

Labeled Higher Risk, But Didn’t Re-Offend

Labeled Lower Risk, Yet Did Re-Offend

Source: Larson et al., 2016

The analysis also indicated that even when controlling for prior crimes, future
recidivism, age and gender, black defendants were 45% more likely to be assigned
higher risk scores than white ones. As regards violent recidivism, it also showed
that even when controlling for prior crimes, future recidivism, age and gender,
black defendants were 77% more likely to be assigned higher risk scores than white
defendants.

In a society governed by the rule of law, the use of judicial power must be trans-
parent; judges justify their power by providing reasoning for their decisions. The
transparency and interpretability of algorithms are low; although most power-
ful Large Language Model tools operate through multi-dimensional computational
space with trillions of computations, their transparency and interpretability are low
and in fact lead to paradoxes like the ‘opacity paradox’ (the more effective an Al tool
is, the less transparent and understandable it is to human comprehension) or the
‘hallucination paradox’ (the more extensive the input data is, the less detectable fake
output data is), with little or no guarantee that false correlations are excluded. The in-
ability to explain the reasoning through which an algorithm has reached its output in
the form of the verdict, i.e. which facts were given relevance, what evidence was de-
liberated on and weighted, how relevant legal provisions were prioritised, etc., raises
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fair trial concerns, and hence the violation of the fundamental human right that is the
right to a fair trial.

Apart from the legal and ethical concerns described above, it needs to be high-
lighted that AI tools lack reasoning; they neither think nor provide the meaning of
the legal texts, and they do not assess the facts and search for the truth - they com-
pute, i.e. calculate, probability and determine correlations and patterns between lexi-
cal groups composing judicial decisions, hence de facto reducing reasoning to syntax
and pure form. Judges do not compute. They employ all means of human reasoning
(mastery of law, formal logic and procedure, human intuition, emotional intelligence,
common sense, life experience, etc.) to reach a decision in an individual case that best
achieves the purposes of the applicable law, in conformity with fundamental values of
the legal order such as fairness, common sense or equality.

3. National case law on decisions on AI

National case law on artificial intelligence is not yet particularly elaborate. There-
fore in the context of this study;, it is worth presenting those cases that refer to ethical
standards relating to the use of artificial intelligence, especially with regard to fun-
damental rights, the protection of personal data or access to information about data.

3.1. Fundamental rights: The automatic analysis and use of data

In its judgment of 19 February 2023, the Federal Constitutional Court (Bun-
desverfassungsgericht) of Germany held that two statutory provisions of the Linder of
Hesse and Hamburg are unconstitutional. The provisions in question (§25a(1) (first
alternative) of the Security and Public Order Act for Hesse (Hessisches Gesetz tiber die
offentliche Sicherheit und Ordnung) and §49(1) (first alternative) of the Act on Data
Processing by the Police for Hamburg (Hamburgisches Gesetz iiber die Datenverarbe-
itung der Polizei)) authorise the police to process stored personal data either through
automated data analysis or automated data interpretation for the prevention of crimi-
nal acts. The Court held that in the absence of a sufficient limit on intervention, these
provisions violate the general right of personality (Article 2(1) in conjunction with
Article 1(1) of the Basic Law (Grundgesetz)) in its manifestation, i.e. as the right to in-
formational self-determination. It was underlined that due to the particularly broad
wording of the powers, in terms of both the data and the methods concerned, there is
a particularly high degree of interference. The method of automated analysis or use is
therefore all the more intrusive (it is possible to obtain a wide-ranging and thorough
knowledge of data subjects), the risks of errors and discrimination are high and it is
difficult to trace the generation of results, therefore there is identifiable danger. The
Court decided that §25a(1) (first alternative) of the Hessian Security and Public Or-
der Act continues to apply, subject to some restrictions whereas §49(1) (first alterna-
tive) of Hamburg’s Act on Data Processing by the Police was declared null and void.
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3.2. Protection of personal data: The use of algorithms by the Public
Employment Service in Austria

The Austrian Supreme Administrative Court (Verwaltungsgerichtshof) examined
a case concerning an algorithm used by the Austrian Public Employment Service to
assess jobseekers’ labour market opportunities; the Al automatically calculates the
probability of applicants being employed within a specific period. In its judgment,
the Court classed the algorithm (i.e. the calculation of the chances of candidates on
the labour market) as profiling under Article 4(4) of the General Data Protection
Regulation (GDPR). In its judgment of 21 December 2023, the Court held that an al-
gorithm determining the likelihood of job applicants being hired is prohibited auto-
mated decision-making under Article 22 GDPR, even if the result is used exclusively
by a public body to provide jobseekers with targeted employment counselling. How-
ever, the Court stated that this issue could not be conclusively examined, as the first
instance administrative court had not given sufficient findings on the precise use of
the AI by the Austrian Employment Service, particularly as regards the procedures
and/or other parameters used in the process; it was therefore referred back to the first
instance administrative court.

3.3. Data protection: Freedom of opinion and elections

When the Spanish Constitutional Court dealt with the issue of the use of artifi-
cial intelligence algorithms in electoral processes, it referred to Article 58(b)(1) of the
Organic Law on the General Electoral Regime (LOREG), which allows political par-
ties to collect personal data on political opinions as part of their activities. In its judg-
ment of 22 May 2019, (No 76/2019) the Court declared the aforementioned provision
unconstitutional as it could enable political parties to manipulate unaware voters us-
ing tailored propaganda that is automatically elaborated based on their profiles. The
Court pointed out in its reasoning that the purpose of data processing stated under
Article 58(bis) of the LOREG is quite vague (only a generic public interest is men-
tioned), making a constitutionality check on restrictions to the fundamental right to
personal data protection impossible. Moreover, the provision does not provide for
clear rules on the conditions of data processing and its limitations. This lack of preci-
sion was found to be a violation of legal certainty and of the core of the fundamental
right in question. In that light the Court concluded that there are no adequate and
precise guarantees to protect the aforementioned right, hence the law does not meet
the requirements of certainty and predictability which are indispensable to guarantee
the fundamental right to personal data protection. Consequently, the Spanish Con-
stitutional Court held that the provision in question violated Articles 18(4) and 53(1)
of the Spanish Constitution.

3.4. Automated decisions: The right of access to information
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The Amsterdam Court of Appeal dealt with the case of taxi drivers whose collab-
oration with Uber Driver was terminated (and consequently their smartphone appli-
cation deactivated) using an ‘automated decision. The Uber Driver company claimed
in that automated decision that the drivers had failed to fulfil their contractual obli-
gations by committing fraud. After analysing the character of the contested decisions,
the Court of Appeal, in its judgment of 4 April 2023, held that Uber Driver, in accord-
ance with Article 15(1)(h) of the General Data Protection Regulation, was under the
obligation to give the drivers access to information on the existence of the automated
decision so that they could defend their rights, as the decisions, along with the allega-
tions of fraud included therein, might have a significant impact on their lives (i.e. lost
investments and/or taxi licences). Moreover, the Court highlighted that the decisions
were formulated in very general terms, and although Uber Driver claimed that its
staff assessed the reported frauds, it failed to prove that there had been human inter-
vention in the process, as the reviews were rather symbolic.

3.5. The protection of personal data: The use of smart video surveillance

On 19 May 2023, France enacted the legal framework for the 2024 Olympic and
Paralympic Games (Law no. 2023-380), which includes provisions concerning dif-
ferent areas of the Games. One of the most significant provisions of this law refers
to the implementation of enhanced security measures for the 2024 Olympic Games
to prevent breaches of public order. Article 10 authorises the enforcement author-
ities to use intelligent video surveillance facilitated by artificial intelligence, which
through ‘augmented cameras’ might detect ‘predefined events’ like suspicious behav-
iour, abandoned bags or crowd movements in real time. Moreover, images collected
by authorised video protection systems may be subject to algorithmic processing. It
is noteworthy to mention that limitations on the treatment of collected data were ex-
plicitly outlined in Article 10, i.e. the use of biometric identification systems, the pro-
cessing of biometric data and the implementation of facial recognition techniques
were prohibited. Interestingly enough, the aforementioned provision was considered
by the French Constitutional Council (Conseil Constitutionnel), which in its deci-
sion of 17 May 2023 (No. 2023-850 DC 1217) declared that Article 10 of the Olympic
and Paralympic Games Act 2024 is compatible with the Constitution. In its unprec-
edented decision, the Council held that to prevent breaches of public order, which
is the constitutional objective, the algorithmic processing of images collected using
a video surveillance system or cameras installed on aircraft is legal and valid. It was
pointed out that such processing, along with a systematic and automated analysis of
the collected images, considerably increases the quantity and precision of the infor-
mation that can be extracted from them; therefore the implementation of such mon-
itoring systems must be accompanied by specific guarantees to safeguard the right to
respect for private life.
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Conclusions

It can be stated without a doubt that the rapid development of Al has created
many opportunities in almost every aspect of human life, including in the field of
justice. As many scholars emphasise (Cabrera, 2024; Guitton et al., 2025; Simmons,
2018; Watamura et al., 2025; Yu, 2022), Al tools can facilitate court management and
assist judges in office work, in the courtroom and in the judicial decision-making
process, hence allowing them to focus on more complex legal reasoning. For exam-
ple, in Taiwan, artificial intelligence is exploited to recognise Mandarin in court pro-
ceedings, to automatically identify factors which affect the degree of penalty (hence
ensuring that sentences imposed comply with the principles of proportionality and
equality), to analyse electronic documentation and allocate it to departments, or to
provide citizens with instant answers to questions about the judicial system or court
proceedings by means of intelligent customer service chatbots (Kuo, 2024).

Nevertheless, these rapid changes also raise serious legal and ethical concerns,
among both authorities and the public, with respect to compliance with current reg-
ulations, standards and ethical guidelines (Fine et al., 2025; Franguloiu, 2023; John et
al., 2023), the necessity of human oversight of Al-created output (Fine et al., 2025; Mc-
Cown Jones, 2025) and risks and biases created and embedded in Al algorithms (An-
gwin et al., 2016; Josten, 2023; McCown Jones, 2025; Moore et al., 2023), as well as its
transparency or lack of it. This is a field that definitely needs further investigation, as
technology must work for us and not against (some of) us. With the present study, the
author hopes to provoke some discussion of and further research into this area.

REFERENCES

Aletras, N., Tsarapatsanis, D., Preotiuc-Pietro, D., & Lampos, V. (2016). Predicting judicial decisions of
the European Court of Human Rights: A Natural Language Processing perspective. Peer] Com-
puter Science, 2, €93. https://doi.org/10.7717/peerj-cs.93

Angwin, J., Larson, J., Mattu, S., & Kirchner, L. (2016, 23 May). Machine bias. ProPublica. https://www.
propublica.org/article/machine-bias-risk-assessments-in-criminal-sentencing

Cabrera, B. M., Luiz, L. E., Cavalcante, D. L., & Teixeira, J. P. (2024). History of technological evolution
in the Brazilian judiciary system and the application of artificial intelligence. Procedia Computer
Science, 239, 1188-1195.

Canadian Judicial Council. (2024, September). Guidelines for the use of artificial intelligence in Cana-
dian courts. https://cjc-ccm.ca/sites/default/files/documents/2024/A1%20Guidelines%20-%20
FINAL%20-%202024-09%20-%20EN.pdf

Conseil Constitutionnel (France). (2023, 17 May.) Décision no. 2023-850 DC du 17 mai 2023. https://
perma.cc/8LC6-HW23

Council of Europe. (2024, 5 September). Council of Europe framework convention on artificial intelli-
gence and human rights, democracy and the rule of law. https://rm.coe.int/1680afae3c

Bialystok Legal Studies 2025 vol. 30 no. 4 191
Biatostockie Studia Prawnicze



Halina Sierocka

Council of the European Union. (2020, 9 June). Council conclusions on shaping Europe’s digital future.
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020XG0616(01)

Council of the European Union. (2020, 13 October). Council conclusions: Access to justice — seiz-
ing the opportunities of digitalisation’. https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52020XG1014(01)

Council of the European Union. (2023, 20 October). Council conclusions on digital empowerment to
protect and enforce fundamental rights in the digital age. https://data.consilium.europa.eu/doc/
document/ST-14309-2023-INIT/en/pdf

Council of the European Union. (2024, 5 March). Conclusions on the application of the EU Charter of
Fundamental Rights: Promoting trust through effective legal protection and access to justice.
https://data.consilium.europa.eu/doc/document/ST-7127-2024-INIT/en/pdf

Council of the European Union. (2024, 16 December). Council conclusions (16933/24) on the use of
artificial intelligence in the field of justice. https://data.consilium.europa.eu/doc/document/
ST-16933-2024-INIT/en/pdf

Courts and Tribunals Judiciary (UK). (2023, 12 December). Artificial intelligence (Al): Guidance for ju-
dicial office holders. https://www.judiciary.uk/wp-content/uploads/2023/12/AlI-Judicial-Guid-
ance.pdf

Courts and Tribunals Judiciary (UK). (2025, 15 April). Artificial intelligence (Al): Judicial guidance.
https://www.judiciary.uk/guidance-and-resources/artificial-intelligence-ai-judicial-guidance/

Courts of New Zealand. (2023, 7 December). Guidelines for wuse of genera-
tive  artificial  intelligence in  courts and  tribunals.  https://www.courtsofnz.
govt.nz/going-to-court/practice-directions/practice-guidelines/all-benches/
guidelines-for-use-of-generative-artificial-intelligence-in-courts-and-tribunals

European Commission. (2025, 4 February). Commission publishes the guidelines on prohibited artificial in-
telligence (AI) practices, as defined by the AI Act. https://digital-strategy.ec.europa.eu/en/library/
commission-publishes-guidelines-prohibited-artificial-intelligence-ai-practices-defined-ai-act

European Commission for the Efficiency of Justice. (2019, February). European ethical charter on
the use of artificial intelligence in judicial systems and their environment. https://rm.coe.int/
ethical-charter-en-for-publication-4-december-2018/16808f699¢c

European Parliament and Council of the European Union. (2016, 27 April). Regulation (EU) 2016/679
on the Protection of Natural Persons with Regard to the Processing of Personal Data and on the
Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data Protection Reg-
ulation). https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016R0679

European Parliament and Council of the European Union. (2024, 13 June). Regulation (EU) 2024/1689
Laying Down Harmonised Rules on Artificial Intelligence. https://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=0J:L_202401689

European Parliament. (2023, 19 October). Shaping the digital transformation: EU strat-
egy explained. https://www.europarl.europa.eu/topics/en/article/20210414ST002010/
shaping-the-digital-transformation-eu-strategy-explained

European Union Agency for Fundamental Rights. (2020, 14 December). Getting the future right: Ar-
tificial intelligence and fundamental rights. https://fra.europa.eu/en/publication/2020/
artificial-intelligence-and-fundamental-rights

192 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



Legal and Ethical Issues Related to the Use of Artificial Intelligence in the Field of Justice

European Union Agency for Fundamental Rights. (2022.) Bias in algorithms: Artificial in-
telligence and discrimination. https://fra.europa.eu/sites/default/files/fra_uploads/
fra-2022-bias-in-algorithms_en.pdf

FantasySCOTUS (n.d.). FantasySCOTUS. Retrieved 24 September 2025, from https://fantasyscotus.net/

Fine, A., Berthelot, E. R., & Marsh, S. (2025). Public perceptions of judges’ use of Al tools in courtroom
decision-making: An examination of legitimacy, fairness, trust, and procedural justice. Behavio-
ral Sciences, 15(4), 476. https://doi.org/10.3390/bs15040476

Franguloiu, S. (2023). Principles for the use of artificial intelligence (AI) in the judiciary as derived from
the European Ethics Charter: Justice efficiency and limitations. Bulletin of the Transilvania Uni-
versity of Brasov, 16(65). https://doi.org/10.31926/but.ssl.2023.16.65.3.5

Grupo de Trabalho sobre Inteligéncia Artificial no Poder Judiciario (Brazil). (2024, 12 December). Res-
olution no. 332/2020 of the National Council of Justice (CNJ). https://www.cnj.jus.br/wp-content/
uploads/2025/02/draft-ai-resolution.pdf

Guitton, C., Druta, V., Hinterleitner, M., Tamo-Larrieux, A., & Mayer, S. (2025). Adoption of artificial
intelligence in the judiciary: A comparison of 28 advanced democracies. Discover Artificial Intel-
ligence, 5(169). https://doi.org/10.1007/s44163-025-00311-y

Heshmaty, A. (2022, 1 February). Use of Al in law firms to predict litigation outcomes. https://www.lex-
isnexis.co.uk/blog/future-of-law/using-ai-to-predict-litigation-outcomes

Jadhav, E. B., Sankhla, M. S., & Kumar, R. (2020). Artificial intelligence: Advancing automation in foren-
sic science & criminal investigation. Seybold Report, 15(8).

John, A. M., Aiswarya, M., & Panachakel, J. T. (2023). Ethical challenges of using artificial intelligence in
judiciary in 2023. In IEEE International Conference on Metrology for eXtended Reality, Artificial
Intelligence and Neural Engineering (MetroXRAINE) (pp. 723-728). IEEE.

Josten, W. (2023). Addressing bias in AI: Surveying the current regulatory and legislative landscape.
Thomson Reuters Institute. https://www.thomsonreuters.com/en-us/posts/technology/
ai-bias-report-duke-law/

Judgment of the Federal Constitutional Court of Germany of 16 February 2023. https://www.bundesver-
fassungsgericht.de/SharedDocs/Entscheidungen/EN/2023/02/rs20230216_1bvr154719en.html

Judgment of the Gerechtshof Amsterdam of 4 April 2023, no. 200.295.742/01. https://uit-
spraken.rechtspraak.nl/details?id=ECLI:NL:GHAMS:2023:793&showbutton=true&key-
word=ecli%253anl%253aghams%253a2023%253a793&idx=1

Judgment of the Verwaltungsgerichtshof of Austria of 21 December 2023. Ro 2021/04/0010-11 (DE).
https://www.vwgh.gv.at/medien/mitteilungen/Ro_2021040010.pdf

Junta Electoral Central (Spain). (2025, 14 July). Ley Orgdnica 5/1985, de 19 de junio, del Régimen Elec-
toral General. https://www.juntaelectoralcentral.es/cs/jec/loreg/contenido

Kravetz,D.(2014,14]uly). Algorithm predicts US Supreme Court decisions 70% oftime. ARSTechnica. https://
arstechnica.com/science/2014/07/algorithm-predicts-us-supreme-court-decisions-70-of-time

Kuo, J. S. (2024). Wplyw sztucznej inteligencji na tajwanskie sadownictwo. Iustitia, 3(4), 148-150.

Larson, J., Mattu, S., Kirchner, L., & Angwin, J. (2016, 23 May). How we analyzed the COM-
PAS recidivism algorithm. ProPublica. https://www.propublica.org/article/
how-we-analysed-the-compas-recidivism-algorithm

Bialystok Legal Studies 2025 vol. 30 no. 4 193
Biatostockie Studia Prawnicze



Halina Sierocka

McCarthy, J., Minsky, M. L., Rochester, N., & Shannon, C. E. (2016). A proposal for the Dartmouth sum-
mer research project on artificial intelligence (31 August 1955). In Jerry Kaplan (Ed.), Artificial
intelligence: What everyone needs to know (p.1). Oxford University Press.

McCown Jones, E. (2025). Navigating AI hallucinations in the US legal system: Challenges and solu-
tions. Journal of Business and Behavioural Sciences, 37(1) pp. 90-99.

Moore, C., Ferguson, E., & Guerin, P. (2023, August). Pretrial risk assessment on the ground: Algo-
rithms, judgments, meaning, and policy. MIT Case Studies in Social and Ethical Responsibilities
of Computing. https://doi.org/10.21428/2c646de5.b016a7b3

Muller, C. (2020). The impact of AI on human rights, democracy and the rule of law. ALLAL https://allai.
nl/wp-content/uploads/2020/06/The-Impact-of-Al-on-Human-Rights-Democracy-and-the-
Rule-of-Law-draft.pdf

Papp, D., Krausz, B., & Gyuranecz, F. Z. (2022). The Al is now in session: The impact of digitalisation on
courts. https://cejsh.icm.edu.pl/cejsh/element/bwmetal.element.ojs-doi-10_35467_cal_151833

Reiling, A. D. (2020). Courts and artificial intelligence. International Journal for Court Administration, 8.
https://doi.org/10.36745/ijca.343

République Frangaise. (2023, 19 May). Loi no. 2023-380 du 19 mai 2023 relative aux jeux Olympiques et
Paralympiques de 2024 et portant diverses autres dispositions. https://perma.cc/PX93-4XMH

Senado de Espana. (2024, 19 February). Spanish Constitution. https://www.senado.es/web/conocerse-
nado/normas/constitucion/detalleconstitucioncompleta/index.html?lang=en

Shi, J. (2022). Artificial intelligence, algorithms and sentencing in Chinese criminal justice: Problems and
solutions. Criminal Law Forum, 33(2), 121-148. https://doi.org/10.1007/s10609-022-09437-5

Simmons, R. (2018). Big data, machine judges, and the legitimacy of the criminal justice system. UC
Davis Law Review, 52, 1067-1118. https://lawreview.]law.ucdavis.edu/sites/g/files/dgvnsk15026/
files/media/documents/52-2_Simmons.pdf

Spanish Constitutional Court. (2019, 22 May). Sentencia 76/2019 (Official State Gazzete)
number 151, of 25 June 2019. https://hj.tribunalconstitucional.es/en/Resolucion/
Show/25942#complete_resolucion&completa

Stanila, L. M. (2020). Artificial intelligence, criminal law and the criminal justice system: Memories about
the future. Universul Juridic Publishing House.

UNESCO. (2021.) Recommendation on the ethics of artificial intelligence. https://unesdoc.unesco.org/
ark:/48223/pf0000380455

UNESCO. (2023). Global toolkit on AI and the rule of law for the judiciary. https://unesdoc.unesco.org/
ark:/48223/pf0000387331

UNESCO. (2024). Draft UNESCO guidelines for the use of AI systems in courts and tribunals. https://un-
esdoc.unesco.org/ark:/48223/pf0000390781

UNESCO. (2024). UNESCO global judges’ initiative: Survey on the use of Al systems by judicial operators.
https://unesdoc.unesco.org/ark:/48223/pf0000389786

UNESCO. (n.d.) Artificial intelligence and the rule of law. Retrieved 24 September 2024, from https://
www.unesco.org/en/artificial-intelligence/rule-law

United Nations General Assembly. (2024, 11 July). Resolution adopted by the Human Rights Council on
10 July 2024. https://documents.un.org/doc/undoc/gen/g24/120/36/pdf/g2412036.pdf

194 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



Legal and Ethical Issues Related to the Use of Artificial Intelligence in the Field of Justice

Watamura, E., Liu, Y., & Ioku, T. (2025). Judges versus artificial intelligence in juror decision-making
in criminal trials: Evidence from two pre-registered experiments. PLoS ONE, 20(1), e0318486.
https://doi.org/10.1371/journal.pone.0318486

Yalcin, G., Themeli, E., Stamhuis, E., Philipsen, S., & Puntoni, S. (2023). Perceptions of justice
by algorithms. Artificial Intelligence and Law, 31(2), 269-292. https://doi.org/10.1007/
510506-022-09312-z

Yu, E. (2022, 12 December). China wants legal sector to be AI powered by 2025. ZDNET/innovation.
https://www.zdnet.com/article/china-wants-legal-sector-to-be-ai-powered-by-2025/

Bialystok Legal Studies 2025 vol. 30 no. 4 195
Biatostockie Studia Prawnicze






Bialystok Legal Studies
Bialostockie Studia Prawnicze
2025 vol. 30 no. 4

§ sciendo DOI: 10.15290/bsp.2025.30.04.12

Received: 31.12.2024
Accepted: 21.09.2025
Katarzyna Barbara Wojtkiewicz
SWPS University, Poland
kwojtkiewicz@swps.edu.pl
ORCID ID: 0000-0003-0630-4139
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Abstract: This article examines the Legal Entity Identifier (LEI) as a cornerstone of contemporary di-
gitalised governance. Originally introduced in response to the 2008 financial crisis to address systemic
opacity in financial markets, the LEI has since evolved into a global public-good infrastructure that
enables interoperability, transparency, and accountability across jurisdictions and sectors. This study
investigates the extent to which the LEI can be effectively implemented in Poland and the European
Union, and what legal, institutional, and economic barriers constrain its universal adoption. The re-
search employs a multi-method design, combining doctrinal and comparative analysis with empirical
evidence from European supervisory projects (the EIOPA, ESMA, ECB, and EBA) and a Polish case
study conducted under an NCN project on tax administration. Findings confirm that the LEI streng-
thens systemic risk monitoring, audit quality, and SME participation in global trade, but also reveal per-
sistent barriers, including renewal costs, administrative burdens, and fragmented domestic identifiers.
The analysis identifies four pillars of reform - universality, interoperability, continuity, and public co-fi-
nancing - necessary to embed the LEI within governance systems. Comparative lessons from the United
States and Japan demonstrate that statutory identifiers can extend beyond finance and support innova-
tion while oversight is maintained. The article concludes that only by recognising the LEI as a structural
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component of digitalised governance can its transformative potential for transparent, resilient, and inc-
lusive public administration be fully realised.

Keywords: Legal Entity Identifier (LEI), digital governance, legal harmonisation, interoperability of re-
gisters, public law, law reform

Introduction

The digitalisation of governance and law highlights the urgent need for infra-
structures that guarantee transparency, efficiency, and interoperability across institu-
tional systems. Among these, the Legal Entity Identifier (LEI) has emerged as a global
standard to enhance regulatory compliance, reduce systemic risk, and support da-
ta-driven decision-making. Established under a G20 mandate in response to the 2008
financial crisis, the LEI has become a cornerstone of efforts to harmonise entity iden-
tification across jurisdictions (Financial Stability Board, 2024; Morales et al., 2024).

In an earlier, conceptual work, I argued that legal norms in digitalised govern-
ance no longer derive solely from legislative acts but increasingly from the opera-
tional logic of data infrastructures (Wojtkiewicz, 2025). Identifiers such as the LEI
thus function as constitutive elements of governance, embedding legality into al-
gorithmic and economic processes. This contribution positioned the LEI within
the paradigm of ‘law as an achievement of governance’ (Kornhauser, 2022, p. 13),
demonstrating its normative as well as technical significance.

1. Research methodology

1.1 Research question

This study is guided by the following research questions: To what extent can the
Legal Entity Identifier be effectively implemented as a harmonising and interopera-
ble infrastructure within digital governance? And what legal, institutional, and eco-
nomic barriers constrain its universal adoption in Poland and the European Union?
To address this problem, three working hypotheses were formulated. First, the uni-
versality hypothesis assumes that the LEI constitutes a globally unique and indispen-
sable instrument for regulatory harmonisation and interoperability, and that partial
adoption undermines its effectiveness. Second, the barrier hypothesis recognises
that without complementary national reforms, addressing renewal costs, fragmented
registers, and operational risks, the LET’s functionality will remain constrained, par-
ticularly for SMEs. Third, the public-good hypothesis emphasises that because the
systemic benefits of the LEI outweigh private costs, its effective implementation re-
quires public support, including mechanisms of co-financing.
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1.2 Methodological design

The research employs a multi-method legal and governance design, combining
normative analysis with empirical evidence generated within European and interna-
tional supervisory projects in which I actively participated. The doctrinal method
provided the basis for interpreting EU regulations such as the Regulation on OTC
Derivatives, Central Counterparties and Trade Repositories (EMIR), Directive on
markets in financial instruments (MIFID II), and the Regulation on Transparency
of Securities Financing Transactions (SFTR), as well as Polish laws governing iden-
tifiers, such as the National Court Register (Krajowy Rejestr Sgdowy, KRS), the Tax
Identification Number (Numer Identyfikacji Podatkowej, NIP), the National Official
Business Register (Rejestr Gospodarki Narodowej, REGON), and the Central Registra-
tion and Information on Business (Centralna Ewidencja i Informacja o Dziatalnosci
Gospodarczej, CEIDG). The comparative method offered a broader perspective by
examining US and Japanese practices, including the introduction of the US Unique
Entity Identifier (UEI) under the Code of Federal Regulation (CFR) 2, Part 25, and
the Financial Data Transparency Act, and Japanese initiatives in electronic trade in-
struments (Congressional Research Service, 2025; Czaplicki, 2021; Data Foundation
& GLEIF, 2018). The case study method was applied in the NCN project ‘Identifica-
tion of legal entities in public administration governance systems: A case study of tax
administration in Poland’ (2024-2025), which tested the mapping of domestic iden-
tifiers to the LEI This project revealed administrative burdens, cost sensitivities, and
interoperability challenges within fragmented registers.

The impact assessment approach drew on methodologies developed in super-
visory institutions, including the European Insurance and Occupational Pensions
Authority’s (EIOPA) guidelines on LEI use (EIOPA, 2014), the European Securities
and Markets Authority’s (ESMA) cost-benefit analysis on MiFID II/MiFIR (ESMA,
2015), and the European Central Banks (ECB) Integrated Reporting Framework
[cost-benefit analysis (CBA)] (ECB, 2024). These frameworks were adapted to the
Polish context to evaluate the costs and benefits of LEI implementation, particularly
for SMEs. Finally, the research integrated empirical evidence from supervisory sur-
veys and consultations conducted by EIOPA, ESMA, the ECB, the European Banking
Authority (EBA), and the Global Legal Entity Identifier Foundation (GLEIF). These
instruments captured first-hand data on renewal costs, administrative complexity,
and adoption barriers, while also documenting the systemic benefits of LEI for trans-
parency and stability.

In addition to drawing on published supervisory methodologies, the research
incorporates my direct involvement in European and international projects. As
a member of the EIOPA IT and Data Committee and the leader of its Business Sub-
group, I contributed to the development of the 2014 guidelines on LEI use, including
the design of supervisory templates and consultations with national authorities (EI-
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OPA, 2014b). At the ECB, I participated in preparatory work for the Register of In-
stitutions and Affiliates Database and the Integrated Reporting Framework (IReF),
where impact assessment and cost-benefit methodologies were tested. Contribu-
tions to ESMA consultations on MiFID II/MiFIR implementation further informed
the empirical base of this study, especially regarding the ‘no LEI, no trade’ princi-
ple. Moreover, I engaged in EBA reporting of harmonisation projects and cooperated
with GLEIF, gaining access to survey data and stakeholder feedback on LEI adop-
tion across sectors. These experiences provided first-hand insights into how supervi-
sory bodies design questionnaires, evaluate systemic costs and benefits, and manage
the integration of identifiers into reporting frameworks. Embedding this perspective
strengthens the methodological triangulation of this study by combining legal analy-
sis with policy design practice and empirical supervisory evidence.

1.3 Methodological triangulation

By combining doctrinal and comparative analysis, case study evidence, cost—
benefit assessments, and empirical data from supervisory projects, this study ensures
methodological triangulation. This approach integrates theoretical, legal, and prac-
tical perspectives, thereby strengthening the validity of the findings and enhancing
their relevance for policy debates at both EU and national levels.

2. The Legal Entity Identifier: Evidence, findings, and implications

2.1 The Legal Entity Identifier in global and national contexts

The Legal Entity Identifier was created in response to the 2008 financial crisis,
when a lack of reliable counterparty identification magnified systemic risks. Earlier
Polish analyses of financial market infrastructures revealed comparable issues of frag-
mented supervision and limited transparency of institutional investors (Sas-Kulczy-
cka [Wojtkiewicz], 2014). Mandated by the G20, the Financial Stability Board (FSB)
developed the Global Legal Entity Identifier System to provide a universal identifier
for legally distinct entities (Financial Stability Board, 2024). The LEI, based on ISO
17442, is a neutral, 20-character alphanumeric code with no embedded information,
ensuring both universality and simplicity. It provides two categories of data: Level
1 (‘who is who'), which includes the entity’s official name, legal form, registered ad-
dress, jurisdiction, and registration authority; and Level 2 (‘who owns whon'), which
maps ownership and control structures, allowing regulators to identify direct and ul-
timate parents. Together, these features support systemic transparency and reduce
data fragmentation across jurisdictions (Jenkinson & Leonova, 2013; Powell et al.,
2011). As I have previously demonstrated, the integration of identification standards
within financial market infrastructures enhances both transparency and governance
efficiency by clarifying ‘who is who on the digitized market (Wojtkiewicz, 2022b).
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The governance of the LEI follows a federated model. Strategic oversight is ex-
ercised by the Regulatory Oversight Committee (ROC), an international network of
regulators. Operational responsibility lies with GLEIF, a non-profit created in 2014,
which accredits Local Operating Units (LOUs), sets data quality standards, and main-
tains the open global LEI database. LOUs perform registrations, validations, and re-
newals in national markets, often working with local business registers (Legal Entity
Identifier Regulatory Oversight Committee, 2015).

Since its inception, the LEI has been integrated into over 300 regulatory instru-
ments worldwide. In the European Union, it is mandated under EMIR, MiFID II/
MIiFIR, and SFTR, making it a cornerstone of transparency in capital markets (Eu-
ropean Securities and Markets Authority, 2017, 2018). Its applications now extend
to non-financial domains, including trade digitalisation, supply chain management,
and Environmental, Social and Governance (ESG) (Asian Development Bank, 2019;
Morales et al., 2024). As I have argued elsewhere (Wojtkiewicz, 2025), the LEI is not
merely a technical instrument but part of the normative infrastructure of governance
in the digital age, embedding legality into operational processes and enhancing both
efficiency and legitimacy (Brownsword, 2023; Kornhauser, 2022).

2.2 Empirical evidence from European supervisory projects

One of the first large-scale applications of the LEI in Europe was led by EIOPA,
which in 2014 introduced binding guidelines on the use of the LEI for insurers and
pension institutions (EIOPA, 2014a). As a member of EIOPA’ IT and Data Commit-
tee and its Business Subgroup leader, I contributed directly to the methodology that
shaped these guidelines. The project addressed the inefficiencies caused by the ab-
sence of a common identifier, which hindered Solvency II reporting and increased
supervisory costs. Before the adoption of the guidelines, EIOPA conducted a six-
month in-depth analysis of legislation and the related business processes carried out
within the authority. This identified the LEI as a fundamental element of reference
data and as a cornerstone of EIOPA’ organisational architecture (Wojtkiewicz, 2022a;
Wojtkiewicz, 2018). Building on these findings and following a fast-track consulta-
tion process, the guidelines required all entities within the Solvency II scope to obtain
LEIs by mid-2015, with Institutions for Occupational Retirement Provision (IORPs)
added by mid-2016. National competent authorities were tasked with ensuring com-
pliance and verifying that LEIs were systematically used in quantitative templates,
registers, and stress tests (EIOPA, 2014a, 2014b).

The results confirmed the feasibility of embedding the LEI in supervisory pro-
cesses. Data comparability improved, group supervision became more effective, and
duplication was reduced. Yet challenges emerged: smaller firms reported dispropor-
tionate renewal costs, National Competent Authorities struggled with aligning leg-
acy systems, and stakeholders raised concerns about overlapping national identifiers
(EIOPA, 2014b). These findings echoed the ROC’s (2015) survey on regulatory uses
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of the LET and ESMA’s (2015) cost-benefit analysis, which concluded that mandatory
use, embodied in the ‘no LEI, no trade’ rule, was essential to overcome coordination
failures. The ECB’s (2024) Integrated Reporting Framework cost-benefit analysis fur-
ther reinforced that standardised identifiers are crucial for reducing reconciliation
costs and ensuring supervisory efficiency.

2.3 Findings from the Polish case study: The tax administration pilot

National-level insights were provided by the NCN MINIATURA project ‘Iden-
tification of legal entities in public administration governance systems: A case study
of tax administration in Poland’ (2024-2025). This project piloted the mapping of do-
mestic identifiers - KRS, NIP, REGON, and CEIDG - against the LEI (Wojtkiewicz,
2024-2025). The study demonstrated the persistent fragmentation of Polish identifica-
tion systems. Legal analysis showed that parallel registers lack interoperability, resulting
in duplication and errors. Computational methods, including text mining, semantic
tagging, and language-model analysis, were used to process over 8,000 legal acts and
identify provisions referring to entity identifiers. The mapping revealed that LEI Level
1 attributes largely overlap with Polish identifiers, while Level 2 ownership data provide
transparency absent in domestic law (Wojtkiewicz, 2025).(Wojtkiewicz, 2025b).

The findings confirmed that the LEI could serve as a unifying identifier in tax
administration, reducing reporting errors and strengthening compliance. Legislative
mapping identified concrete reforms, such as amending the National Court Regis-
ter Act and the Rules for Registration and Identification of Taxpayers Act to include
LEI references, and integrating LEI into REGON. Recommendations emphasised the
need for a coordinating statute to harmonise identifiers and ensure alignment with
EU standards. Importantly, the project not only validated the LEI’s potential but was
also an innovative methodological approach combining legal analysis with computa-
tional tools.

2.4 Systemic benefits versus practical barriers

The systemic benefits of the LEI are well established: it enables aggregation of ex-
posures across markets, supporting financial stability (Jenkinson & Leonova, 2013,
pp- 105-107; Powell et al., 2011, pp. 2-3; European Systemic Risk Board, 2021, p. 22).
Its Level 2 data make ownership hierarchies visible, thereby enhancing transparency
and accountability (Yen & Wang, 2024). It also reduces verification costs, improves
audit quality, and supports disclosure in sensitive contexts such as offshore finance
(Keloharju, 2024). Moreover, it lowers barriers for SMEs to access trade finance and
global markets, reinforcing inclusivity (Asian Development Bank, 2019; Morales et
al., 2024). Yet practical barriers remain significant. Renewal fees and administrative
burdens fall disproportionately on SMEs, while national systems with multiple iden-
tifiers, such as Poland, exacerbate inefficiencies. Many firms perceive LEI obligations
as compliance burdens without immediate benefits (Banco de Espaia, 2024). The gap
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between systemic advantages and individual costs underscores the need for state in-
volvement and coordinated reforms to ensure sustainable adoption.

2.5 International comparisons and transferable lessons

Comparative experience strengthens the case for reform. In the United States,
the Unique Entity Identifier (UEI) was mandated for all federal procurement and
grant recipients under CFR 2, Part 25, replacing the Data Universal Numbering Sys-
tem (DUNS) number. Complementing this, the Financial Data Transparency Act of
2022 requires interoperable data standards across regulators, with the LEI considered
a key tool for alignment (Congressional Research Service, 2025; Office of the Comp-
troller of the Currency, 2024; US Federal Register, 2024). This dual framework illus-
trates how statutory identifiers can extend beyond finance and how interoperability
between domestic and global identifiers can be institutionalised. Japan offers another
instructive case. The development of electronic bills of exchange shows how digital
identity solutions can be embedded in legal frameworks to balance innovation and
regulatory oversight (Czaplicki, 2021). Together, these examples demonstrate that
statutory mandates and interoperability frameworks are achievable and transferable,
providing concrete lessons for Poland and the EU.

2.6 Policy implications

The findings of this section converge on one conclusion: the LEI must be rec-
ognised as a foundational infrastructure of digital governance. The evidence from
European supervisory projects, the Polish case study, and international comparisons
highlights both the systemic benefits of the LEI and the barriers that obstruct its uni-
versal adoption. The analysis points to four areas requiring reform: universality of
coverage, interoperability with domestic and global identifiers, the continuity of ac-
curate and timely renewals, and public co-financing mechanisms. These pillars form
a bridge to the reform agenda developed in Section 3, where de lege lata and de lege
ferenda recommendations are articulated in detail.

3. The legal reform agenda: De lege lata and de lege ferenda

3.1 De lege lata: Current legal obligations and practice

At present, the LEI is firmly embedded in the European Union’s financial reg-
ulatory framework. Under EMIR, MiFID II/MiFIR, and SFTR, market participants
must provide LEIs in reporting transactions, a requirement operationalised through
ESMA’s enforcement of the ‘no LEL, no trade’ principle (ESMA, 2017, 2018). These
rules have made the LEI indispensable for financial institutions and infrastructures,
providing systemic transparency and enhancing risk monitoring.

In Poland, the LEI is applied primarily within this EU-driven framework. Do-
mestic legal acts, such as the National Court Register Act and the Rules for Regis-
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tration and Identification of Taxpayers Act, do not mandate LEI use, leaving most
entities reliant on national identifiers such as the KRS, NIP, REGON, and CEIDG.
This fragmented landscape undermines interoperability and increases compliance
burdens. Moreover, SMEs often perceive LEI renewal costs as disproportionate, a
concern echoed in supervisory assessments across Europe (Banco de Espania, 2024).
EIOPA’ 2014 guidelines confirmed the regulatory expectation that insurers and pen-
sion institutions use LEIs systematically in Solvency II reporting, a milestone that
demonstrated the feasibility of integrating the LEI into supervisory processes (EI-
OPA, 2014a, 2014b). Yet despite such successes, adoption remains uneven, and gaps
in national law persist, particularly outside the financial sector.

3.2 De lege ferenda: Towards universal and sustainable implementation

To move beyond sectoral application, reforms should focus on four interrelated
pillars. First, universality must be established through statutory obligation. As the US
experience with the UEI shows, mandatory coverage for all entities that engage with
public authorities is both feasible and effective (Code of Federal Regulations, 2025;
Congressional Research Service, 2025; Office of the Comptroller of the Currency,
2024). For Poland, extending the obligation to all registry-eligible entities would
align the LEI with the universal duty of KRS registration. Second, interoperability
requires systematic mapping of the LEI to national identifiers (KRS, NIP, REGON,
CEIDG) and to the UEI in cross-border contexts. The ECB’s IReF cost-benefit analy-
sis demonstrated that harmonised identifiers significantly reduce reconciliation costs
and enhance reporting quality (ECB, 2024). Third, continuity must be safeguarded
through legal mechanisms that ensure timely renewals and assist renewal processes.
The FSB’s 2024 progress report stressed that lapsed or inactive LEIs undermine the
system’s integrity, creating risks of transactional blockage. Fourth, public co-financ-
ing is necessary to balance costs and benefits. Because the LEI functions as an infra-
structure of governance with systemic benefits, renewal subsidies or tax incentives for
SMEs would ensure equitable adoption. This reflects the view of Kornhauser (2022)
that law is an achievement of governance and of Brownsword (2023) that legitimacy
in digital governance requires balancing efficiency with fairness.

3.3 Innovative extensions of the LEI

Beyond mandatory adoption, future-oriented reforms should address innova-
tive uses of the LEI. The development of verifiable LEIs (vLEIs) as cryptographic cre-
dentials opens new possibilities for secure digital verification in blockchain-based
transactions and automated compliance. Linking LEIs with natural person identifiers
would broaden transparency by covering the full spectrum of actors in governance
systems. The LEI framework should also be extended to emerging entities such as
AT agents or decentralised autonomous organisations whose activities increasingly
intersect with legal and economic systems. Finally, its application should move deci-
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sively into non-financial domains - healthcare, education, ESG reporting, and sup-
ply-chain management — where verifiable and interoperable identification is critical
for accountability and trust (Asian Development Bank, 2019; Morales et al., 2024).
Comparative experiences, such as Japan’s electronic instruments regime, show that
legal frameworks can successfully integrate innovative identity solutions without un-
dermining oversight (Czaplicki, 2021).

3.4 Synthesis

The reform agenda outlined above positions the LEI as a foundational infrastruc-
ture for digital governance. Current obligations under EU law (de lege lata) provide
a robust starting point, but their scope is too narrow to address fragmentation and
ensure inclusivity. As Kettl (2015) observes, governance in the twenty-first century
increasingly depends on adaptive, networked systems rather than hierarchical con-
trol — a principle equally relevant to digital infrastructures. Proposed reforms (de
lege ferenda), focused on universality, interoperability, continuity, and public co-fi-
nancing, are essential to achieve systemic benefits. Innovative extensions, including
vLEIs, blockchain integration, and coverage of emerging entities, would future-proof
the system and ensure adaptability in rapidly evolving governance environments.
Taken together, these measures would allow Poland and the EU to align domestic law
with global best practices, transforming the LEI from a sectoral compliance tool into
a universal and resilient governance infrastructure.

Conclusion

This article has demonstrated that the Legal Entity Identifier must be regarded
not merely as a technical tool of compliance but as a foundational infrastructure of
digital governance. Evidence from European supervisory initiatives, including the
EIOPA guidelines and ESM A’ ‘no LEI, no trade’ rule, has confirmed that mandatory
adoption significantly improves transparency, risk monitoring, and data quality. The
Polish case study conducted under the NCN project further highlighted both the fea-
sibility and the necessity of LEI integration: while Level 1 data overlap with existing
identifiers such as the KRS, NIP, and REGON, the Level 2 ownership information
provides a depth of transparency absent in domestic registers. These findings under-
score that universal LEI adoption would directly address fragmentation in national
systems and reduce compliance errors. The comparative perspective reinforces this
conclusion. The United States, through the introduction of the Unique Entity Iden-
tifier and the Financial Data Transparency Act, and Japan, through its regulation of
electronic instruments, have shown that statutory identifiers can extend beyond the
financial sector and support innovation while oversight is maintained. Such exam-
ples illustrate that the reforms proposed for Poland and the EU are both achievable
and consistent with international practice.
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The study also contributes theoretically by situating the LEI within the paradigm
of law as an achievement of governance’ (Kornhauser, 2022, pp. 13-14). As argued
in my earlier work, identifiers in the digital era function as constitutive elements of
governance. The LEI exemplifies this by embedding legality into the operational logic
of data infrastructures, thereby enhancing not only efficiency but also legitimacy in
governance systems. The policy implications are clear. To realise the LET’s transform-
ative potential, reforms must focus on universality, interoperability, continuity, and
public co-financing. These pillars, combined with innovative extensions such as ver-
ifiable LEIs, blockchain integration, and the inclusion of emerging digital entities,
would allow the LEI to evolve into a sustainable infrastructure for both financial and
non-financial governance.

Future research should further explore the integration of the LEI with artificial
intelligence, semantic legal analysis, and cross-sectoral data governance. Such studies
will be essential for ensuring that the LEI continues to adapt to technological change
and remains capable of supporting governance systems that are transparent, resilient,
and inclusive.
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The Right to (Not) Make an Electronic Will:
The Case of Nevada

Abstract: In 2001, the US state of Nevada became the first in the world to issue regulations directly in-
troducing electronic wills into the legal system. This article provides a brief historical overview of this
regulation, as well as the practice of preparing them (or rather the lack thereof) for many years after
their introduction. In July 2019, the Uniform Law Commission (Electronic Wills Committee) comple-
ted work on the framework for the Uniform Electronic Wills Act, which can be easily adopted by all
states. This Act covers the basic regulations necessary for preparing electronic wills, omitting the more
controversial and extensive ones found in the Nevada Revised Statutes and leaving states free to choose
some of the proposed solutions. The approval of the Uniform Electronic Wills Act and the emergence of
the COVID-19 pandemic and the associated isolation undoubtedly contributed to the increased interest
of state legislatures in electronic wills, as well as the acceleration of work on related legislation. The pos-
sibility of witnesses participating in the preparation of a will without being personally present but rather
using remote attestation using audiovisual communication turned out to be particularly attractive. The
list of states explicitly regulating the form of electronic wills has begun to grow, and at the same time,
mentions of the first electronic wills being prepared have begun to appear.

Keywords: electronic wills, Nevada Revised Statutes, Uniform Electronic Wills Act, COVID-19 pande-
mic, digital technologies, qualified custodians

Introduction

Constant technological progress, especially in digital technologies, creates enor-
mous new possibilities in various spheres of human activity, and consequently also
leaves its mark in the area of law and its regulations. An example of this is the admission
of electronic forms of submitting declarations of will, and to some extent also applies to
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the issue of the forms of wills, which lies in the area of inheritance law (Osajda, 2010,
pp. 50-51; Zatucki, 2017, p. 17). Until almost the end of the 20th century, only tradi-
tional forms of wills were used in legal practice (they were already known in principle
in ancient Rome), different varieties taking an oral or a written form. They also take dif-
ferent forms in the regulations of different countries today: the holographic form (a will
handwritten and signed by the testator), which is used in many regulations (especially
European ones, and about half of US states), attested (witnessed) wills and different va-
rieties of public or notarial wills (drafted with the participation of a person of public
trust, possibly witnesses, and sometimes deposited with such a person), as well as oral
wills, which usually appear in a special form which can be drawn up with the participa-
tion of witnesses in the event of extraordinary circumstances (cf. Kucia, 2017, pp. 1179-
1182; Swirgon-Skok, 2019, pp. 135-136, 138-139; Zatucki, 2017, pp. 18-19; Zatucki,
2018, pp. 56-66, and the literature cited by these authors). Without going into details
regarding the forms of these wills, which determine their distinctiveness, in each case
they constitute different mutations or combinations of form requirements: oral or writ-
ten wills. In these cases, the bearer of the content of the testator’s last will is the memory
of witnesses or a written document.

An absolute novelty and at the same time a revolution in the preparation of wills
when it comes to the medium of their content are forms such as video wills (Zalucki,
2017, pp. 20-23; Zalucki, 2018) and electronic wills. These are recognized in the legal
system of some countries thanks to judgments based on explicit statutory provisions
(e.g. regulations on ‘harmless error’ or ‘dispensing power’ and also on ‘substantial
compliance, which permit departures from formal requirements when the testator’s
intention to make a will is proven; see Zatucki, 2021, pp. 77-106); sometimes they are
directly regulated as a separate form of will. In 2001, the US state of Nevada was the
first legislature in the world to issue regulations introducing the electronic form of
wills directly into the legal system, in addition to previously provided written forms
of will (attested or holographic wills). This article presents a brief historical outline
of the regulation of electronic wills in Nevada, as well as the practice related to their
preparation, or rather the lack thereof, and the reasons for this lack for many years af-
ter this form of will was introduced into law. The experience of Nevada and the con-
clusions drawn from it are worth taking into account by other legislatures, including
European ones, that want to incorporate new technologies into their regulations re-
garding the form of wills.

1. The introduction of electronic wills in Nevada

Electronic wills were introduced in Nevada by an amendment to the Nevada Re-
vised Statutes (NRS) of 6 June 2001 (effective from 1 October 2001). It took into ac-
count changes in society, and aimed at the convenience of citizens and meeting the
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needs of the part of society familiar with new technologies. In this way, Nevada was
to become a leader in the field of implementing new technologies in law and legal
transactions (Beyer & Hargrove, 2007, pp. 890). The legislature expressly stated that
‘an electronic will is valid and has the same force and effect as if formally executed [in
written not electronic form]. Moreover, it ‘may be made in or out of this state’ (Sec.
9(3) = NRS 133.085(3)). The requirements of this form were specified in Sec. 9 = NRS
133.085 as follows:
1. An electronic will is a will of a testator that:

(a) Iswritten, created and stored in an electronic record;

(b) Contains the date and the electronic signature of the testator and which
includes, without limitation, at least one authentication characteristic of the
testator; and

(c) Iscreated and stored in such a manner that:

(1) Only one authoritative copy exists;

(2) The authoritative copy is maintained and controlled by the testator or a
custodian designated by the testator in the electronic will;

(3) Any attempted alteration of the authoritative copy is readily identifia-
ble; and

(4) Each copy of the authoritative copy is readily identifiable as a copy that
is not the authoritative copy.

Accordingly, an electronic will is a will written, created and stored in a record
created, generated or stored by electronic (not written) means (Sec. 3 =NRS 132.117).
It must be dated and signed by the testator electronically. ‘Electronic signature’ means
an electronic sound, symbol or process attached to or logically associated with a re-
cord and executed or adopted by a person with the intent to sign the record (Sec. 4 =
NRS 132.118). In addition, it should contain the authentication characteristic of the
testator; these are defined in Sec. 9(6)(a) = NRS 133.085(6)(a) as a characteristic of a
certain person that is unique to that person and that is capable of measurement and
recognition in an electronic record as a biological aspect of or physical act performed
by that person. Such a characteristic may consist of a fingerprint, a retinal scan, voice
recognition, facial recognition, a digitized signature or other authentication using a
unique characteristic of the person. A ‘digitized signature’ means a graphical image
of a handwritten signature that is created, generated or stored by electronic means.

The next requirements concern the manner of the will's preparation and storage.
It should be prepared in one authoritative version and maintained and controlled by
the testator or a custodian designated by them in the electronic will, in such a way
that any attempted alteration of the authoritative version is readily identifiable. Any
copy of the electronic will should be identifiable as a copy that is not the authoritative
copy. Moreover, an electronic will should be maintained by a custodian designated in
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the electronic will or by the testator at their place of business or residence in Nevada
(Sec.9(4) = NRS 133.085(4)).

At first glance, the above requirements, although specified not in one but in sev-
eral provisions, seem to be understandable to comply with. However, the problem lies
in the details, especially the technical ones, which in the provisions have been speci-
fied generally and in a scattered manner, without indicating specific means and tech-
nologies that meet the requirements of the law and at the same time give the testator
a sense of a properly and validly made will (Grant, 2008, pp. 124-125; Kucia, 2016,
p. 113). As a result, the testator has to consider each time whether the chosen means
meet the requirements of the law, which entails the risk of a court finding that these
requirements have not been met (Langbein, 2017, p. 11) and therefore that the will is
invalid. It should be remembered that we are dealing with a will - an act mortis causa,
which the testator will not be able to correct after death in order to meet the formal
requirements of the law, if it turns out that they have not all been fulfilled.

How then should we understand that ‘electronic record’ means a record created,
generated or stored by electronic means’? What is this electronic means? What is an
‘electronic signature’ that is ‘an electronic sound, symbol or process attached to or
logically associated with a record and executed or adopted by a person with the intent
to sign the record’? How should it be recorded? Using what technology and in what
format? Although in Sec. 6 ‘record’ is defined as ‘information that is inscribed on a
tangible medium, or that is stored in an electronic medium and is retrievable in per-
ceivable form, this definition does not provide an unequivocal answer. Similar ques-
tions could be asked in relation to the ‘authentication characteristic’

Finally, given the electronic format of the will and the easy ability to copy elec-
tronic files, how can it be ensured that there is only one authoritative copy? How can the
requirement that the will be maintained at a place of business or residence in Nevada be
understood? Does it have to be saved and stored on a data carrier such as a hard drive,
a pen drive, or in phone memory? Could it be stored in the cloud? In the latter case, the
user does not necessarily know where the collected data is physically stored.

2. Practical problems in implementing electronic wills in Nevada

The requirements for electronic wills, and the technical solutions included in
them, introduced in Nevada in 2001 were very avant-garde, and at the same time not
tully accessible. While work on biometric authentication, a kind of equivalent to a
testator’s signature on a paper will, was already advanced, there was a lack of software
that could ensure that there is only one authoritative copy of the will and that any
copies and changes to the original are readily identifiable. For this reason, for many
years the regulation introducing electronic wills was in force in Nevada but was not
applied (Beyer & Hargrove, 2007, pp. 890-891). There were also opinions that the
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solution to the problem of the one authoritative copy could be the use of Digital Es-
tate Planning (DEP) services:

The authoritative copy would be the copy held by the DEP service. It would be
alterable only by the testator, but the DEP service would record any changes
made and keep copies of previous versions in case a dispute arose later. Com-
modity consumer electronics hardware and software can already perform
many of the authentication techniques mentioned in the Nevada statute, in-
cluding voice recognition, face recognition, fingerprints, and digitized signa-
tures. (Roy, 2011, pp. 415-416)

Moreover, it was pointed out that hardware and software are often modified and
updated, due to incredibly rapid technological progress, as a result of which there is
a risk that there will be no hardware or software that would allow access to an elec-
tronic will prepared by the testator many years before his or her death. In addition,
there were risks related to the ageing of hardware, in particular hard drives or porta-
ble data carriers such as pen drives or CD-ROMs, which over the years results in the
loss of data stored on them, which may also apply to electronic wills (Beyer & Har-
grove, 2007, pp. 893-895). There is also a risk that a company storing wills might go
bankrupt or be hacked (Hirsch, 2020, pp. 862-863).

Another noted risk raised in connection with the electronic form of a will is related
to its revocation through physical destruction. There is always a risk that, even if the
testator intends to revoke his or her will and deletes the file from the computer’s hard
drive (or other storage medium), this file will be restored against their wishes (Lang-
bein, 2017, p. 11). Suspicion of such action may pose many evidentiary problems that
would not arise in the case of physical destruction of a written will. On the other hand,
this disadvantage could be an advantage in certain cases, because if a written will is de-
stroyed (e.g. burned) by an unauthorized person or accidentally by the testator him —
or herself, without the testator wishing to revoke it, then its content cannot always be
entirely recreated; thus such an unrevoked but physically non-existent will cannot be
executed. Meanwhile, if someone (including the testator) accidentally or intentionally
deletes the electronic will from the medium’s memory (without destroying the medium
itself) against the testator’s will, there is a chance of recovering it entirely.

The fact that the older part of the population is not familiar with new technologies
and is therefore distrustful of them, which is why they are not interested in using such
legal innovations as electronic wills, was raised as a social barrier to implementing elec-
tronic wills (Beyer & Hargrove, 2007, pp. 891-892). On the contrary, society is accus-
tomed to a tangible written document that is easy to read (Banks, 2015, pp. 298-299),
and as a result, testators choose the traditional, written form of a will. This is true, but it
should be noted that another, younger part of society is in the exact opposite situation:
they use only electronic means of communication and make declarations of their will
on a daily basis, and treat traditional written forms as outdated and inconvenient.
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Another barrier raised was the costs associated with the technology (devices,
software, and also training in their use) necessary to prepare an electronic will (Beyer
& Hargrove, 2007, p. 892). However, taking into account rapid technological pro-
gress, mass implementation of new technologies and their availability, it seems that
this obstacle has lost its significance. On the contrary, the implementation of secure
methods of authorization and recognition of a person may make an electronic will
safer than a written one, as it is more difficult to introduce unauthorized changes (not
made by the testator) or to forge them. More advanced technologies (which is still a
future prospect) could additionally verify whether there are any defects in the decla-
ration of will when preparing an electronic will, e.g. a state of lack of awareness (cf.
Melnychuk, 2014, p. 41).

It seems that a very important reason for the lack of interest in electronic wills in
Nevada was the lack of measurable benefits from their use. Even with the availability
of technology, fulfilling all the requirements would mean taking care of a number of
details that the average person is not able to remember (and is also a matter of knowl-
edge of the law), let alone be sure that they have completed correctly and therefore
that they have definitely drawn up a valid will. It is certainly easier to ensure that all
the requirements of a written will (attested or holographic) are met, which is still an
acceptable and more accessible form of will, with a lower risk of failure to meet the
requirements for validity (Boddery, 2012, pp. 200-201). An electronic will does not
bring any measurable added value, nor has there been a real need to introduce it.

3. Amendments to the Nevada Revised Statutes regarding
electronic wills

The above problems, and above all the lack of technological solutions ensuring the
existence of only one authoritative copy, resulted in the fact that, despite the passage of
time, electronic wills have not been drawn up in practice (Beyer & Peters, 2019, p. 2).
As a result, the legislature decided to introduce changes to the existing regulation. The
amendment to the Nevada Revised Statutes of 9 June 2017 (effective from 1 July 2017)
was intended to correct the imperfections of the original regulation regarding elec-
tronic wills and to allow their preparation. It improved the definition of ‘electronic will’
(Sec. 8 = NRS 132.119) and clarified the meaning of the terms ‘electronic record’ (Sec.
7 = NRS 132.117) and ‘authentication characteristic’ (Sec. 19 = NRS 133.085(5)(a)). At
the same time, the requirements for its validity were changed, and allowed, as an alter-
native to the authentication characteristic of the testator, its confirmation by the signa-
ture and electronic seal of an electronic notary public or the electronic signatures of two
or more attesting witnesses, placed thereon in the presence of the testator and in whose
presence the testator placed his or her electronic signature (Sec. 19 = NRS 133.085(1)).
Moreover, according to this regulation it is not necessary for the testator to be present
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in Nevada at the time of execution; it is sufficient that a notary public or attesting wit-
nesses be present there and that they communicate with each other by means of audio-
visual communication (Millonig, 2018, p. 29).

Above all, however, the provisions concerning the requirement of the existence
and storage of one authoritative copy, which in practice constituted an obstacle pre-
venting the preparation of electronic wills, were removed from the requirements for
validity. In their place appeared an extensive regulation (over six typewritten pages)
concerning a qualified custodian of the electronic record of the will, the participation
of an electronic notary in the preparation of the will, and declarations or affidavits of
the witnesses and qualified custodians necessary for the execution of the will (Sec.
10-18). So once again, no specific technological solutions for storing an electronic
will were indicated, but instead obligations were imposed on the qualified custodian,
and guidelines were provided as to how to handle the electronic will during the life
of the testator and after their death (Krueger, 2019, pp. 993-994), while declarations
or affidavits submitted by the qualified custodian and other persons are to ensure the
authenticity of the electronic will. As a result, although it has become possible to ap-
ply the regulation concerning electronic wills, it has been further expanded, which in
practice does not facilitate its application.

The situation in this respect was not changed by the next amendment, of 29 May
2021, which did not introduce fundamental changes to the regulation on electronic
wills but was of a regulatory nature. It systemically unified the definition of ‘elec-
tronic record’ and ‘electronic signature’ by referring to the definitions of these con-
cepts included in Chapter 719 concerning ‘electronic transactions’ in general, and
also simplified the definition of ‘electronic wills’ In addition, among other things,
the methods for revoking an electronic will (Sec. 9 = NRS 133.120) and the meth-
ods of appointing a qualified custodian and their duties (Sec. 10-14 = NRS 133.300-
133.340) were clarified.

4. Subsequent electronic will regulations

Apart from in Nevada, which was the pioneer of electronic wills, electronic wills
have been regulated by the laws of only three states: Indiana from 1 July 2018, Ari-
zona from 1 July 2019 (Beyer & Peters, 2019, pp. 3-11) and Florida from 6 June 2019
(Krueger, 2019, pp. 1018-1023). In July 2019, the Uniform Law Commission (Elec-
tronic Wills Committee) completed work on the framework for the Uniform Elec-
tronic Wills Act (UEWA), which can be easily adopted by all states:

Under the UEWA, an electronic will must be ‘a record that is readable as text at
the time of signing, signed by the testator, and either signed by two witnesses
or acknowledged before a notary. [...] The UEWA also allows for the possi-
bility of remote, electronic witnessing and notarization, providing optional
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language depending upon the state’s preference. [...] Notably absent from the
provisions of the UEWA are any provisions related to qualified custodians.
(Krueger, 2019, pp. 1023-1025)

The Uniform Electronic Wills Act includes the basic regulations necessary for
the preparation of electronic wills, omitting the more controversial and extensive
ones found in the Nevada Revised Statutes and leaving states free to choose some of
the proposed solutions.

The approval of the Uniform Electronic Wills Act and the emergence of the
COVID-19 pandemic and the associated isolation undoubtedly contributed to the
increased interest of state legislatures in electronic wills, as well as the acceleration of
work on the related legislation. The possibility of witnesses participating in the prepa-
ration of a will without being personally present but with remote attestation using
audiovisual communication turned out to be particularly attractive (Storrow, 2022,
pp. 857-860). This turned out to be a way to meet the need for making testaments
during isolation. Therefore some states, such as Utah and Washington, DC, soon be-
gan to adopt them, although in the case of the latter, on the provision that only when
the mayor has declared a public health emergency may electronic wills be electroni-
cally witnessed (Visconti, 2021, pp. 964-968).

The list of states directly regulating a form of electronic wills has begun to grow, so
that in 2023, six states (Nevada, Indiana, Arizona, Florida, Maryland and Illinois) had
their own regulations, and seven (Colorado, North Dakota, Utah, Washington, Idaho,
Minnesota and Washington, DC) adopted the Uniform Electronic Wills Act with
greater or fewer changes (Carson, 2023; Hirsch, 2021, pp. 165-166). Work is currently
underway to introduce electronic wills in other states; at the same time, there are men-
tions of the first electronic wills being prepared. As Jeffrey Dible rightly notes, ‘we won't
know how many there are until people start dying’ (quoted in Carson, 2023), which
means that we have to wait a few years for more reliable statistics. On the other hand,
most US states still lack regulations that allow for the preparation of an electronic will.

Conclusions

Dynamic technological progress and, as a result, changes in society are slowly
creating a need to introduce electronic wills into law. The development of technol-
ogy and the COVID-19 pandemic have accelerated the legislative process in this area
in the US, and at the same time have increased social acceptance of remote forms of
preparing wills. However, testators should have the choice of whether to make a will
in a traditional or an electronic form. At least as long as people who were born and
learned about the world in analogue times are alive, legislatures should retain the tra-
ditional forms of wills. This does not exclude the possibility of allowing electronic
wills, while at the same time regulating their form in an unambiguous and possi-
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bly concise manner, and where appropriate technical support is provided. Just as for
many years a written will has been accessible to everyone for obvious reasons (lack of
illiteracy, easy access to writing materials), and therefore in practice it has been the
basic form of making a will, an electronic will may already be becoming a more ac-
cessible and secure form for younger generations. It is worth noting that none of the
currently available forms of will is free from defects or completely safe (Kucia, 2017,
p. 1192, n. 78). Considering the fact that many young people already find it easier to
write using electronic devices (which among other things automatically check spell-
ing), and only write by hand when they have no choice, it is worth European legisla-
tures, including the Polish one, considering creating such an opportunity for them.
It is also worth considering issuing a framework regulation at the European Union
level, similar to the Uniform Electronic Wills Act.

An electronic will with appropriately balanced requirements can be a very con-
venient and useful form of a last will, especially in exceptional situations where using
other forms would be difficult or even impossible, while today almost everyone car-
ries a smartphone. Although no work is underway in Poland on its introduction yet,
there is a government draft amendment to the Civil Code (UD30 of 2024) provid-
ing for the possibility of making an oral audiovisual will without the participation of
witnesses, as a special form. Using it could be easier; sometimes such a special form
may be the only possible way of making a will, as happened on 8 June 1948 to Cecil
George Harris, who, after being crushed by a tractor and fearing he may not survive,
without a piece of paper and a pen, used his pocket knife to scratch his will onto the
tractor’s fender (Brown, 2013).

Drawing up a will in electronic form, as the latest regulations show, does not
have to involve additional costs, assuming that its preparation requires only the hard-
ware and software that is used on a daily basis by most people. Moreover, it may in
practice be easier for the testator to make changes to the content of electronic wills,
without the risk of making them illegible, which may happen in the case of many
changes made to a holographic will (Banks, 2015, p. 298).
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Introduction

Discussion of the advantages and disadvantages of new technologies in the elec-
toral process inevitably leads to the hotly debated issue of freedom of expression and
the classic counterargument regarding the restriction of free speech through spend-
ing limits (both financial and material). This is particularly evident in the United
States, which on the one hand has created the economic conditions for the develop-
ment of information technologies and artificial intelligence, while on the other it has
adopted First Amendment dogma followed by a restrictive approach to state or fed-
eral attempts to limit election campaigning (de Gregorio, 2022, p. 24; Urofsky, 2020,
pp- 182-183 on McCutcheon v. Federal Election Commission, 572 US 185 (2014)).
European constitutionalism is therefore faced with an interesting problem: politi-
cal competition methods in EU countries are using tools from technological giants
which have developed them without the legal restrictions typical of the European
model of protecting freedom of speech or privacy. The European approach to the is-
sue of free campaigning is thus a consequence of a belated conclusion that Very Large
Online Platforms (VLOPs) and other digital market giants have built such a strong
position that their relationship with the individual (user and potential voter) has be-
gun to resemble the relations of power exercised by the state over an individual. At
the same time, it should not be expected that with their increasing influence in the
digital environment, large technological entities will take responsibility for the so-
cial, political, and economic effects of that influence. The enthusiasm at the end of the
first decade of the 21st century that accompanied the inauguration of large platforms
faded along with naive belief in self-regulation; this happened even before the report-
ing of another ‘Al spring’ in 2018 by the Artificial Intelligence Index (an initiative of
Stanford University). Ironically, in 2019, Facebook’s vice president of global affairs
and communications, Nick Clegg, welcomed public regulations on content modera-
tion with a slight rhetorical enthusiasm: “‘Why should a private company decide who
is or isn’t a legitimate participant in an election?’ (Sky News, 2019). This is a funda-
mental shift in narrative, considering that just a year earlier, Mark Zuckerberg had
said, ‘[i]n a lot of ways Facebook is more like government than a traditional company’
(Foer, 2017). Clegg, however, showed no courtesy towards European legislatures, but
merely acknowledged the state of play in the European Union, as Member States had
already begun to regain control over their citizens from online platforms.! Giovanni

1 A turning point is considered to be the Judgment of the Court of Justice of the European Union,
2014. The issues that supported the qualification of Google as a data controller (and not a data
processor) — which can be easily nuanced in the areas of civil and administrative law as a tech-
nical-legal thread - fall under typically ‘constitutional’ arguments, rooted in the essence of pub-
lic authority: “The Court has already held that the provisions of Directive 95/46, in so far as they
govern the processing of personal data liable to infringe fundamental freedoms, in particular the
right to privacy, must necessarily be interpreted in the light of fundamental rights, which, accord-
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de Gregorio (2022, pp. 20-24) has argued that the current shape of EU secondary law
concerning digital services is a consequence of the ‘reclaiming of state authority’ by
EU Member States through the European Union law oriented to the protection of hu-
man dignity. This began in the area of personal data protection with the adoption of
the now obsolete Directive 95/46/EC, and accelerated with the entry into force of the
Lisbon Treaty and the granting of binding status to the EU Charter of Fundamental
Rights. Leading this trend were France, which experienced failed foreign interference
in the 2017 French presidential elections (‘#Macron Leaks’), and Germany, which
adopted the ‘Netzwerkdurchsetzungsgesetz’ on 1 September 2017. The culmination
of this process was the entry into force of the Digital Services Act (DSA), Regula-
tion (EU) 2022/2065, which establishes rules for online platforms, content modera-
tion, and intermediary liability, and applies to providers of digital services, including
VLOPs.” The DSA affects electoral law primarily by imposing obligations on online
platforms to combat disinformation, enhance transparency in political advertising,
and mitigate risks to democratic processes. However, it should be noted that the ef-
fectiveness of the regulation will depend on the introduction at the national level of
mechanisms for flagging and assessing illegal content, in accordance with electoral
law. The DSA does not establish self-standing criteria for assessing what constitutes,
for example, illegal or covert campaigning (Article 3(h)), nor does it impose gen-
eral obligations to monitor the transmission or storage of information by providers
of intermediary services. More importantly, it does not impose general obligations
on such providers to seek facts or circumstances indicating illegal activity (Article
8). This means that the DSA should not be overestimated as a tool for protecting
the integrity of the electoral system unless an effective system for safeguarding fair
electoral competition is first established at the national level, adapted to mass, ma-
chine-driven, microtargeted political advertising, disinformation, or other harmful
content that disrupts the electoral process.

The issue is significant for Poland, as in the area of electoral law, it denied this
regulatory trend through an amendment to the Electoral Code in 2018 (Sejm of Po-
land, 2018), despite the risk of foreign interference (Bernaczyk, 2020, pp.).” From the
perspective of 2025, it can be concluded that the 2018 amendments were done for
short-term political goals (to conceal the transfer of public funds to the campaigns
of the then ruling right-wing majority), but third-party campaign deregulation, for
example, came at the cost of increased national security threats (allowing agitation

ing to settled case-law, form an integral part of the general principles of law whose observance the
Court ensures and which are now set out in the Charter’ (§68).

2 The Digital Services Act (DSA) entered into force on 1 November 2022. However, the full appli-
cation of its provisions began on 17 February 2024, due to a transitional period for platforms to
adapt to the new requirements.

3 The legal framework of campaigning is shaped primarily by Section I Chapter 12 Section IX of the
Electoral Code of 2011 (Sejm of Poland, 2011).
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funded by unknown sources and origins). The Polish Electoral Code of 2011 did not
recognize the peculiarities of electoral campaigning on the internet, nor did it foresee
the development of large platforms or campaigning supported by algorithms. This
is surprising, because constitutional standards do not allow for the assumption that
competition in an election campaign should be based on the exercise of freedom of
expression entirely free from intervention by public authorities. In 2009, a judgment
by the Polish Constitutional Tribunal (2008, section III(3) of the legal reasoning)
ruled that the rule-of-law clause implies the state’s positive obligation to create condi-
tions conducive to the fair and safe exercise of freedom of political expression:

Article 2 of the Constitution implies, among other things, the legislature’s duty
to establish regulations that ensure a fair electoral campaign, allowing citizens
access to truthful information about public affairs and candidates. The elec-
toral campaign should facilitate the free formation of the voter’s will and the
making of decisions expressed through the act of voting.

This view was not new, as the Court had already outlined the essential compo-
nents of free elections in 2008, including (i) ‘genuine freedom of expression and as-
sembly’, (ii) ‘the overall media order in the state; (iii) accessibility to the local media
market, (iv) transparent procedures for obtaining the necessary financial resources
for campaigning, and (v) adequate and effective guarantees for the protection of elec-
toral rights (Judgment of the Polish Constitutional Tribunal, 2006). A distinctive
feature of this reasoning is the connection between freedom of expression and the
fundamental principles of the political system. There is a resemblance to the reason-
ing in the Romanian Constitutional Court’s judgment no. 32 of 6 December 2024, on
the annulment of the electoral process for the election of the president of Romania
that year.* The Romanian court ordered the entire electoral process be repeated, de-
riving this conclusion primarily from the principle of national sovereignty (Article
2 of the Constitution of Romania), making Romania the first country in Europe to
respond so decisively to computational propaganda deployed in national elections.®

Polish electoral law remains at the stage of diagnosis established relatively early
in 2018, rather than of the implementation of practical solutions. The Polish National
Electoral Committee (Panstwowa Komisja Wyborcza) (NEC) voiced concerns re-
garding the electoral system on 26 September 2018, by publishing a document en-

4 In the reasons for its judgment, the Court stated that the electoral process for the presidential elec-
tion in 2024 fell victim to ‘the manipulation of electors’ votes and the distortion of the equality of
opportunity for the electoral competitors, through the non-transparent use of digital technologies
and artificial intelligence in the electoral campaign, in violation of electoral legislation, and through
funding from unreported sources in the electoral campaign, including the online one’ (§11).

5 Samuel C. Woolley and Philip N. Howard (2016) define computational propaganda as the combi-
nation of social media platforms, independent intermediaries, algorithms, and big data technol-
ogy implemented to manipulate public opinion.
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titled “The National Electoral Committee’s position on the principles of conducting
and financing an electoral campaign on the internet’ (Panstwowa Komisja Wyborcza,
2018). The NEC’s communication completely departed from broadcasts on radio and
television, and for the first time in Polish history, focused exclusively on the topic of
electoral agitation conducted on the internet, placing the manner in which it is car-
ried out in a rather pejorative context.® This allegation fell on deaf ears, which was
easy to explain on a political level. The United Right (Zjednoczona Prawica, the po-
litical alliance in power from the 2015 elections until its defeat in 2023) showed no
willingness to strengthen the transparency of electoral campaigns nor to adapt them
to modern requirements. This does not change the constitutional paradigm, in which
the Electoral Code must provide effective legal remedies against ‘electoral materials,
particularly posters, leaflets, and slogans, as well as statements or other forms of elec-
toral propaganda containing false information’ (Article 111 §1 of the Electoral Code).

This article aims to examine the image of electoral campaigns based on disputes
conducted under Article 111 of the Electoral Code. The latter introduced a specific
expedited procedure for claims in Polish law, somewhat resembling the protection
against violations of personal rights but granted exclusively to candidates or author-
ized representatives of an interested electoral committee. We are interested in the
scale of applications filed against various forms of digital campaigning, based on the
reasoning of court rulings published in the Portal of Common Courts’ Decisions.
We believe that examining over 400,000 disclosed cases will help to answer the ques-
tion of how many disputes related to digital election campaigning actually reach the
courts. The use of an AI model allowed us to determine, first, what plaintiffs chal-
lenge in court as false election campaigning; second, how much digital content is
contested in this manner; and finally, what the number of such cases tells us about
the tendency of voters and political actors to compete in a legal way. A working hy-
pothesis assumed that the Polish ecosystem of social and ‘traditional’ media (radio
and linear television) has created two separate worlds, one in which election disputes
are addressed by individuals and committees in courts of law, and one where there is
an all-out war on social media, where the sheer speed and scale of blows exchanged
between opponents make correcting misinformation through electoral procedures
futile (the need for a symmetrical response outweighs the truth and accountability
expected from a court’s decision). We will first examine the key foundations of liti-
gation in election-related cases; we will then provide the results of a machine-based

6 The NEC explicitly described the practice of ‘political parties, election committees, candidates,
and other entities participating in public life’ as conducted by ‘means commonly considered
unethical and sometimes illegal. The communication gives several examples of ‘all kinds of
messages’ classified as electoral material, e.g. on websites used by electoral committees to con-
duct electoral agitation, but also disseminated in another form, including in the form of mes-
sages ‘multiplied by persons or by automated systems on behalf of a committee’ (Panistwowa
Komisja Wyborcza, 2018, p. 2).
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analysis of Polish case law related to these matters. In the subsequent section, we will
attempt to explain how the pseudo-anonymity of the digital environment may dis-
courage the resolution of such cases in courts of law and what alternatives may be
provided in the foreseeable future under national and EU law.

1. Legal proceedings against the dissemination of false information
in electoral campaigns

The freedom to express opinions is linked to responsibility for both the opinions
themselves and the manner in which they are expressed. Legal provisions must create
the necessary conditions for this, in the interests both of those who wish to exercise
their freedom of expression and of those who may be affected by it due to its content
or form. Article 111 of the Electoral Code provides candidates or the official repre-
sentative of an electoral committee with the ability to combat false information in
electoral materials. The legal protection measures specified in Article 111, although
undoubtedly the fastest, do not constitute the only legal avenue for candidates to as-
sert their rights in court. Other available legal remedies include the right of rectifica-
tion, regulated by Articles 31a-33 and 39 of the Press Law Act, as well as lawsuits for
the protection of personal rights under Articles 23-24 and 448 of the Civil Code. All
these proceedings are conducted under the provisions of the Code of Civil Procedure.

Court cases initiated under Article 111 of the Electoral Code are civil cases in a
formal sense (Article 1 of the Code of Civil Procedure). Under the Electoral Code,
their examination is subject to the provisions of the Code of Civil Procedure govern-
ing non-contentious proceedings, which means that the regulations set out in Articles
506-525 of the Code of Civil Procedure apply. However, the Electoral Code modifies
the general rules, particularly concerning the timeframe of the proceedings. Accord-
ing to Article 111 §§2-3 of the Electoral Code, a district court examines the application
within 24 hours. A district court decision may be appealed to a court of appeal within
24 hours, and the court of appeal must resolve the appeal within the same timeframe.
No cassation appeal is allowed against the decision of the court of appeal, and the deci-
sion is subject to immediate enforcement. This means that from the moment of filing
the application to the execution of the decision, no more than 72 hours should pass.

The extremely short timeframes for handling cases in the first and second in-
stance aim to ensure that, on the one hand, voters can familiarize themselves with the
court’s findings before election day, and on the other, that the pre-election debate re-
mains fair and free from false information (Judgment of the Constitutional Tribunal,
2008). Expedited proceedings in electoral matters come with a trade-off: a narrow list
of plaintiffs (limited to a ‘candidate or the election representative of the concerned
electoral committee’) may seek remedies for infringements not caused by the prolif-
eration of ‘any information’ but only by such information that constitutes ‘electoral
materials, in particular posters, leaflets, and slogans, as well as statements or other

226 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



Unseen Influence: Computational Propaganda, Free Elections, and the Reluctance to Seek Judicial Remedies...

forms of electoral campaigning’ Unlike the general term ‘information; a claim may
concern only three types of harmful objects: electoral materials, statements, or other
forms of electoral campaigning (Article 111 §2 of the Electoral Code).

‘Electoral material’ is not an open-ended legal term, nor is ‘electioneering’ both
of these phrases have been defined in the Electoral Code. Electoral material is any
publicly disseminated and recorded message originating from an electoral committee
that is related to the announced elections (Article 109 §1 of the Electoral Code). Elec-
tioneering is the public encouragement to vote in a particular way, especially for a
candidate of a specific electoral committee. Thus ‘other forms of electoral campaign-
ing’ may cover third-party campaigning conducted without the consent of electoral
committees, regardless of its domestic or foreign origin. This controversial issue has
been raised in Poland since 2020 by the Organization for Security and Co-operation
in Europe (ODIHR, 2020, p. 3), as third parties are not required to label their physical
or digital forms of campaigning, which makes them difficult to identify for the pur-
pose of expedited proceedings in electoral matters.

Another issue concerns the very concept of electioneering, which requires pub-
lic encouragement, raising problems in the case of microtargeting. Microtargeting
can be so sophisticated that electioneering loses the characteristics of a mass, iden-
tical (‘public’) message, making it difficult to classify as action falling under the tra-
ditional rules on electioneering. Last but not least, electioneering does not have to
target a candidate personally, nor their electoral programme; instead, it can, for ex-
ample, discourage people from voting, thereby manipulating voter turnout. This in
turn can be concealed within forms of expression that blend into the general enter-
tainment content of social media platforms, such as fostering a general aversion to
the state, promoting the boycott of any civic engagement, or instilling in the audience
the feeling that their civic participation is meaningless. Due to the cost of and barri-
ers to accessing private telecommunications data, it is doubtful that electoral com-
mittees would be able to monitor the scale of such information operations.

2. What does the courts’ practice tell us about the nature
of election-related disputes?

From the technological perspective, our examination of case law was conducted
using state-of-the-art Natural Language Processing techniques and Human-In-The-
Loop open-source software, developed within the JuDDGES: Judicial Decision Data
Gathering, Encoding, and Sharing project.” The team examined Article 111 disputes re-

7 The work was partially supported by the JuDDGES project (Judicial Decision Data Gathering, En-
coding and Sharing), funded by the National Science Centre (NCN), Poland, under the CHIST-
ERA programme (project number 2022/04/Y/ST6/00183). Additional support was provided by
the Department of Artificial Intelligence at Wroclaw University of Science and Technology.
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garding online campaign materials by querying over 2 million judicial decisions. After
refining our search, we found 136 cases related to digital electioneering. A histogram
(Figure 1) revealed the sparse number of cases, with clusters in 2014 and 2018 coin-
ciding with local elections. Moreover, in 2015, following a few elections, we observed
that the rulings within the judicial system were still for the 2014 local elections. Only
two cases have been related to presidential elections. In conclusion, despite millions of
rulings published and available in our internal search database, only a little more than
100 judgments have covered this topic in the past decade. This could mean that our es-
timates of the impact of third-party campaigning on elections might be less accurate
than expected; while everyone discusses it, few take the step to file a case.

Figure 1. Number of judgments, 2011-2025.
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Our research team found that judgments related to digital electioneering dis-
putes were distributed across various courts, with 52% of the decisions coming from
district courts (Sad Okregowy) and 48% from appellate courts (Sad Apelacyjny) (see
Figure 2). These findings underscore the involvement of various judicial levels in ad-
dressing the challenges presented by online campaign materials.

Figure 2. Type of court.
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3. The problem of identifying wrongdoers on the internet

One of the most essential requirements is the identification of the parties, in-
cluding their names or legal entities, and their legal representatives and attorneys, as
well as their addresses (Piesiewicz & Piaskowska, 2018). Since a court is not author-
ized to proceed with a case without this information, an applicant seeking claims un-
der Article 111 of the Electoral Code must identify the person engaged in an action
that constitutes a violation and must demonstrate that this person engaged in the al-
leged conduct. The legislature has not modified the rules when the contested action
in the application occurred on the internet, a VLOP, etc. Therefore the applicant must
designate the participant at the stage of submitting the application, specify the unlaw-
tul action attributed to them, and subsequently prove the truthfulness of their claims
before the court. The verification of the applicant’s claims does not involve actions
aimed at determining the identity of individuals who posted false or unlawful infor-
mation on the internet, but rather whether the alleged perpetrator is indeed the one
involved, as the request in the application pertains to them.

In cases of online violations, a candidate (or the electoral committee’s represent-
ative) may face difficulties in determining the identity of the individual responsible,
especially within the timeframe required for this specific procedure. The ECHR’ po-
sition in Staniszewski v. Poland increases the burden put on the applicant: while the
swift resolution of election-related disputes may be desirable, it should not lead to an
excessive limitation of procedural guarantees granted to the parties to such proceed-
ings, particularly the defendants.

A candidate (or an election committee representative) seeking protection for
his/her rights which have been violated on the internet must apply the general rules
of civil procedure. These require an entity to be identified by first name and sur-
name (Kaczmarek-Templin, 2014); furthermore, the law imposes an obligation on
the party initiating the proceedings to provide the defendant’s place of residence or
registered office and address (Articles 126 §1 and 187 §1, in conjunction with Article
13 §2 of the Code of Civil Procedure). The absence of this information in the applica-
tion will result in the return of the statement of claim (Article 130 of the Code of Civil
Procedure). Information on who specifically can be held responsible for disseminat-
ing false information during an election campaign should be obtained before the pro-
ceedings are initiated.

The Supreme Court of Poland’s judgment of 6 August 2020, addressed cases in-
volving the violation of personal rights, but the issue analysed was a more universal
problem related to the identification of the party violating the rights of an injured
party on the internet, which is worth examining in more detail. The Court took the
position that obtaining information about the perpetrator’s identity can be based on
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the rules on the seizure of evidence (Articles 310 of the Civil Procedure Code).? In
the Court’s view, these provisions should allow the contact details of the potential in-
fringer to be secured, if those details are known to a third party. This view seems to
contradict the general rules related to civil procedure, namely the principle that the
court cannot assist a party in actions related to determining the procedural legiti-
macy of the parties. The provisions on securing evidence concern assistance in deter-
mining specific circumstances from which a party derives legal consequences, rather
than providing a basis for identifying the entity that should be a party in the case.
Identifying the party cannot be qualified as evidence in the proceedings. Therefore
the court’s stance may seem to be an expression of activism, in light of the lack of leg-
islative response to conflicts in the digital environment.

4. Blind lawsuits and forgotten expeditious examinations
of election-related disputes

For years, the challenge of identifying entities acting online has been a topic of le-
gal debate (Pazik, 2022; Wybranczyk, 2023), leading to the emergence of the so-called
‘blind lawsuit’ concept, which aims to enable victims to pursue legal claims for personal
rights violations even when the wrongdoer’s identity cannot be determined. The first
attempt to translate the concept into law came in 2017, when a draft parliamentary bill
amending the Civil Procedure Code and the Telecommunications Law was submitted,
but which was rejected at first reading. This draft proposed allowing the filing of a law-
suit for the violation of personal rights against a person unidentified by name, with the
burden of identifying the defendant placed on the court (Sejm of Poland, 2017).

In 2024, with the submission of another parliamentary bill amending the Civil
Procedure Code, the idea of the so-called ‘blind lawsuit’ targeted at an unknown person
resurfaced (Sejm of Poland, 2024). This bill introduces a separate procedure in cases of
the protection of personal rights against individuals of unknown identity. Although the
draft moved away from the anachronistic (and narrow) language of the 2017 proposal,
which referred to ‘violations on the internet; in favour of a broader concept of ‘viola-
tions through means of electronic communication, the issue for participants in elec-
toral campaigns remains the exclusivity of this procedure. According to the proposed
Article 505 §40 of the Civil Procedure Code, the provisions would apply to cases con-
cerning the protection of personal rights if the violation occurred electronically and the
plaintiff does not know the first name, surname, or address or registered office of the
defendant who violated their personal rights. Upon the plaintiff’s request, the court will

8 According to this regulation, even before the initiation of proceedings, the court may, at the re-
quest of the interested party, secure evidence if there is a concern that its collection will become
impossible or excessively difficult, or when there is a need to confirm the existing state of affairs
for other reasons.
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oblige the service provider through whom the violation of personal rights occurred to
send all the data it holds about the defendant, under the penalty of a fine (proposed Ar-
ticle 505 §42(1) of the Civil Procedure Code). However, as indicated by the aforemen-
tioned provisions, the methods of determining the identity of the violator will apply
only to proceedings concerning violations of personal rights and, by analogy, cannot be
applied to proceedings initiated under Article 111 of the Electoral Code, despite their
similar nature. This means that even if the provisions in the so-called ‘blind lawsuit
are enacted, they will be completely useless in expeditious electoral procedures. In the
case of the spread of false information in electoral materials on the internet, the only
way to eliminate it will be a case for the violation of personal rights, which will not have
the characteristics of an expedited procedure as defined in the provisions concerning
electoral campaigns. Under the general rules of procedure, it would take years for the
court to issue a verdict, which contradicts the fairness of the electoral process. Given,
for example, the mass automated mechanism of attacks during a campaign, an appli-
cant would be unable to respond quickly and fight directly with the unknown violator
or, more importantly, to present to the intermediary digital platforms a judgment ob-
tained through an expeditious procedure.

Although the electoral procedure cannot be applied, the proposed amendment
should be viewed positively, as the injured party will ultimately be able to pursue their
rights through legal action. However, the legislative process is still pending, so we
cannot yet determine whether the issue of fair electoral competition will be ignored.

Conclusions

In a situation where election materials containing false information are dissem-
inated on the internet, the right to a court trial based on Article 111 of the Electoral
Code is essentially illusory. In such a case, the possibility of initiating legal proceed-
ings arises only from the formal right to a court (Florczak-Wator, 2016). However,
the possibility of effectively obtaining legal protection remains questionable; in fact,
one could consider whether this constitutes a violation of the constitutional right to
a court (Zalewski & Zdanowicz, 2025). While a rights-holder may pursue claims for
the infringement of personal rights, even a favourable verdict would be futile, as it
would inevitably come post-election. The analysis of case law available in the Case
Law Portal supports this conclusion. The number of judgments issued under Article
111 is relatively small, and observation of internet users’ activity in the pre-election
period suggests that there are significantly more violations which never reach court.
Thus the quantitative analysis of election disputes recorded in the official repository
confirms the validity of our hypothesis that an anachronistic law, tailored to cam-
paigns in the bygone era of analogue media (radio, linear television, physical bill-
boards in the public space), has created two separate worlds: one in which election
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disputes are addressed by individuals and committees in a court of law, and the other
as all-out war on social media platforms, where no one intends to resolve conflicts in
a civilized manner but rather seeks to overwhelm the opponent with aggressive and
abusive messaging. The Polish framework, which fails to align with the digital envi-
ronment of voter activity, cannot be reduced to a matter of mere political discretion,
for electoral law that does not provide sufficient safeguards for the fairness of the
electoral process falls short of a constitutional imperative.

However, there is light at the end of the tunnel, if we take into consideration the
entry into force on 10 October 2025 of Regulation (EU) 2024/900 of the European Par-
liament and of the Council of 13 March 2024 on the Transparency and Targeting of
Political Advertising. Publishers of political advertising will be under an obligation to
label political advertisements, including (but not limited to) transparency regarding the
use of microtargeting and Al systems, and to maintain records documenting the finan-
cial trail from sponsors to the final communication (see Articles 9-12 of Regulation
2024/900).° It should be added that political advertising disseminated by VLOPs is al-
ready subject to the transparency obligation laid down in Article 39 DSA (Jablonowska,
2024). No less important — and indeed of primary relevance in the context of this paper
— is the horizontal right of access to information (Article 17 of Regulation 2024/900)
concerning political advertising granted to interested entities (vetted researchers, mem-
bers of civil society organizations, political actors, national and international election
observers, and journalists). Regulation 2024/900 may enhance the chances of identify-
ing the defendant in an electoral dispute, and on top of that, it attempts to address the
problem we have described concerning hostile actors, whereas these actors, by default,
pursue ways to outmanoeuvre legal constraints and to blend into the political campaign
ecosystem. While the Regulation adopts a solution similar to that of the Polish Electoral
Code, namely by excluding from its scope political expressions made in a ‘personal
capacity’ (Article 2 §2 of Regulation 2024/900, similar to third-party campaigning in
Poland conducted outside the structures of an electoral committee), it nevertheless es-
tablishes a mechanism for detecting, inter alia, political advertisements which are sus-
pected of concealing a professional, paid information operation disguised as grassroots
campaigning (Chapters 22 and 23 of Regulation 2024/900).

Another element in safeguarding the integrity of the electoral system may be the
notice-and-action mechanism provided for in Article 16 DSA. It must be stressed, how-
ever, that Regulation (EU) 2022/2065 does not contain provisions empowering plat-
forms or public authorities to remove or block political advertising, as defined under
national electoral law. Nevertheless, it does establish rules enabling the removal or dis-

9 Publishers of political advertising are defined as providers of political advertising services, usually
at the end of the chain of service providers, who publish, deliver, or disseminate political advertis-
ing by broadcasting, making it available through an interface, or otherwise making it available to
the public.
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abling of access to such content, which in specific circumstances may overlap with the
notion of electoral campaigning under Polish law or may produce equivalent campaign
effects (for instance, the dissemination of the stolen internal correspondence of elec-
toral committees, as in the Macron Leaks incident, or the 2021 hack-and-leak scandal
involving the disclosure of 60,000 emails from the head of the Polish prime minister’s
office, Michal Dworczyk). In practice, the procedure under Article 16 DSA will be most
effective where the applicant can demonstrate the unlawfulness of the content on the
basis of a judicial determination rendered in expedited electoral proceedings. However,
the latter is not required by the DSA, and the classification of information as illegal (in-
cluding false information) may result from an autonomous legal assessment of the en-
tity hosting the disputed information or activity (Article 16 §4 DSA).

Failure to comply with the DSA’s notice-and-action procedure may result in
a complaint to the president of the Office of Electronic Communications (Prezes
Urzedu Komunikacji Elektronicznej), who serves in Poland as the Digital Services
Coordinator. This means that this president should enjoy guarantees of independ-
ence similar to those of the supervisory authority under the GDPR, albeit less firmly
anchored in EU law, since the independence of data protection supervisory author-
ities is based directly on the EU Charter of Fundamental Rights. National coordina-
tors must nevertheless be granted a comparable status under domestic law by means
of so-called guarantees of functional independence, which should shield them from
political pressure through the manner of their appointment, fixed terms of office, and
protection against removal (Lakomiec, 2024). This also gives rise to an interesting
constellation in Polish constitutional law, insofar as the competence envisaged for
the president of the Office of Electronic Communications to exercise authoritative
powers against unlawful digital content of a political nature and/or which qualifies
as electoral campaigning shall entail his/her inclusion within the broadly conceived
category of the electoral administration system (Gasior, 2015). Similarly, albeit on a
narrower scale, the institutional position of the president of the Personal Data Pro-
tection Office within the constitutional framework may be assessed, as this authority
is empowered to intervene in cases of the unlawful processing of personal data - for
example, the public disclosure of personal data by candidates in the course of elec-
toral campaigning, as indeed occurred during the rivalry between Nawrocki and Tr-
zaskowski in the 2025 presidential election campaign. It should be borne in mind,
however, that these are instruments of public supervision and ought to complement,
rather than replace, an effective system of judicial protection through expedited elec-
toral litigation. Nevertheless, the anachronistic character of Polish electoral law may,
over time, awaken political actors’ interest in the administrative powers of the pres-
ident of the Office of Electronic Communications. Our analysis has confirmed that
the system of judicial protection attracts only negligible interest in the context of dig-
ital campaigns — and it is these campaigns that will constitute the future of political
marketing.

Bialystok Legal Studies 2025 vol. 30 no. 4 233
Biatostockie Studia Prawnicze



tukasz Augustyniak, Michat Bernaczyk, Berenika Kaczmarek-Templin

The absence of statutory provisions in Polish electoral law that specifically ad-
dress digital election campaigning also reveals an interesting paradox: while the Eu-
ropean Union is under constant pressure and criticism as a supranational institution
that allegedly restricts the sovereignty of its Member States, it is in fact the Union that
adopts measures aimed at safeguarding the integrity of the democratic electoral pro-
cess against covert intervention by foreign actors and sponsors - interventions that
strike at the very principle of a Member State’s national sovereignty.
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Wprowadzenie

Zasada jawnosci jest naczelng zasadg organizacji wymiaru sprawiedliwosci, wy-
nikajacg nie tylko z migedzynarodowych aktéw prawnych, w szczegélnosci art. 6 ust.
1 EKPC (Rada Europy, 1950), lecz takze z najwyzszej rangi prawa krajowego (art. 45
Konstytucji RP). Prawo do jawnego (publicznego) rozpoznania sprawy, m.in. cywil-
nej, jest prawem czlowieka i stanowi jeden z elementéw prawa do sadu, do rzetelnego
procesu sadowego ustanowionego w tych przepisach. W zalozeniu postgpowanie
przed sadem ma by¢ jawne, a ograniczenia w tej materii powinny mie¢ uzasadnienie.
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W zwigzku z tym elektronizacja (cyfryzacja) procesu cywilnego nie powinna miec¢
wplywu na to uprawnienie stron.

Mozna postawi¢ hipoteze, ze chociaz modne jest aktualnie pojecie ,e-sad’,
to elektronizacja procesu cywilnego jest dopiero na poczatkowym etapie, dotyczy
tak naprawde technicznych, a nie merytorycznych aspektow i nie jest wykorzysty-
wana nawet w ramach postepowania gospodarczego, ktére powinno by¢ w jak naj-
wigkszej mierze zelektronizowane, a jednoczesnie nie wplywa na zasade jawnosci.
W tej materii powinna nastapi¢ jak najszybsza intensyfikacja prac. Chodzi przede
wszystkim o wnoszenie pism procesowych, doreczenia, przeprowadzenie odmiejsco-
wionej rozprawy itp., a nie o realny wptyw nowinek technicznych na merytoryczne
rozstrzygniecie sprawy. Istotne znaczenie miata w tej materii epidemia COVID-19
i rozwigzania zawarte w ustawie COVID-19 (Sejm RP, 2020b). Zmiana aspektow
technicznych jest zwigzana przede wszystkim z odpowiednimi naktadami finanso-
wymi i rzeczowymi na sagdownictwo.

Stosujac metode dogmatyczno-prawna, ktoéra pozwala przeanalizowaé usta-
wowe rozwigzania w omawianej materii, trzeba podkresli¢, Ze celem opracowania
nie jest opisanie technicznych ich aspektow, ale ich analiza w kontekscie zasady jaw-
nosci postepowania. Innymi stowy, nalezy ustali¢, czy elektronizacja postgpowania
cywilnego (w tym wypadku postepowania gospodarczego) ma istotny wplyw na te
zasade. Pominigto przy tym potencjalne (bo jak na razie nierealne) mozliwosci zwig-
zane z wykorzystaniem AI do merytorycznego rozpoznania réznych kategorii spraw
cywilnych, co bylo przedmiotem innego opracowania (Szancito, 2024, s. 7 i nast.).
Generalnie, chociaz toczy si¢ dyskusja na temat zastosowania Al do rozpoznawa-
nia spraw, to nalezaloby zacza¢ od zelektronizowania postepowania cywilnego, w
tym w szczegdlnosci postepowania gospodarczego, a wiec od czego$, co jawi sie jako
znacznie latwiejsze, a w praktyce nadal jest dalekie od wykonania (chociazby w tak
prozaicznej materii, jaka jest digitalizacja akt sadowych).

1. Ograniczenia zasady jawnosci

Zasada jawnosci stanowi jedng z gwarancji bezstronnosci sedziego i rzetelno-
$ci procesu (Lazarska, 2012, s. 46 i nast.). Podkredla si¢ jej wymiar spofeczny, gdyz
jawny przebieg postepowania pelni funkcje edukacyjng i wychowawczg, przyczy-
niajagc si¢ do zwiekszenia zaufania spoleczenstwa do wymiaru sprawiedliwosci
(Rylski, Zembrzuski, 2006, s. 84). Ma na celu réwniez zmobilizowanie sagdu do jak
najwigkszej staranno$ci i sumiennosci przy dokonywaniu czynnos$ci procesowych,
w tym w szczegdlnosci przy merytorycznym rozpoznaniu sprawy. Jezeli strona ma
mozliwos$¢ obecnosci na rozprawie, zapoznawania si¢ na biezaco z czynnosciami w
sprawie, posiada realng mozliwos¢ realizacji swoich praw procesowych. Dzigki temu
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strona zyskuje rowniez przeswiadczenie, ze dotyczace jej postepowanie jest zrozu-
miale i sprawiedliwe (Géra-Blaszczykowska, 2008, s. 131).

Ograniczenia zasady jawnosci wynikaja zart. 6 ust. 1 EKPCiart. 45 ust. 2 Konsty-
tucji RP, a dotycza aspektow zwigzanych z porzadkiem publicznym, bezpieczenstwem
panstwa, dobrem maloletnich, ochrong Zycia prywatnego stron albo okolicznosci
szczegolnych, w granicach uznanych przez sad za bezwzglednie konieczne, kiedy
jawno$¢ mogtaby przynies¢ szkode interesom wymiaru sprawiedliwosci. Sg to oczy-
wiscie pojecia nieostre (niedookreslone), przenoszone do ustawodawstw krajowych,
a nastepnie kazdorazowo stosowane w realiach konkretnej sprawy przez sady kra-
jowe, przy czym standard konwencyjny musi przynajmniej zosta¢ zachowany (usta-
wodawca krajowy nie moze wprowadzi¢ dalej idacych ograniczen).

Zart. 9§ 1zd. 1 k.p.c. wynika, Ze rozpoznawanie spraw odbywa si¢ jawnie, chyba
ze przepis szczegolny stanowi inaczej. Analogicznie, zgodnie z art. 42 § 2 i 3 u.s.p.
(Sejm RP, 2001), sady rozpoznaja i rozstrzygaja sprawy w postepowaniu jawnym,
a rozpoznanie sprawy w postepowaniu niejawnym lub wylaczenie jawnosci postepo-
wania jest dopuszczalne jedynie na podstawie przepiséw ustaw.

Nie powinno zatem dojs¢ do ograniczenia - ponad niezbedne minimum -
tzw. jawnosci zewnetrznej, gdyz tylko tej moga one dotyczy¢ — w wyniku tego roz-
prawa lub jej czes¢ zostaje przeprowadzona przy drzwiach zamknietych (w procesie
art. 153-154, 427 k.p.c.). Jawno$¢ zewnetrzna (zwana publiczno$cia postepowania)
wzmacnia gwarancje transparentnosci poczynan sadu i jego publiczna kontrole przez
dostepnos¢ posiedzen sagdowych dla opinii publicznej, w tym o0séb trzecich (me-
diéw), a takze moznosci wystuchania wyroku (Golab, 2024, Komentarz do art. 9, Nt
3), nawet jezeli cata rozprawa odbyla si¢ przy drzwiach zamknietych. Jawne posiedze-
nia stanowia dla 0s6b trzecich zrodlo informacji o sprawie i przebiegu postepowania
cywilnego, gdyz nie majg one — w przeciwienstwie do stron tego postepowania — nie-
ograniczonego dostepu do akt sprawy. W postepowaniu procesowym tylko strony
majg prawo przeglada¢ akta sprawy i otrzymywac odpisy, kopie lub wyciagi z tych
akt (art. 9§ 1 zd. 2 k.p.c.), a skutecznos¢ zadania ich wydania jest uzalezniona wy-
tacznie od uiszczenia oplaty kancelaryjnej (Postanowienie Sadu Najwyzszego, 1997).
Jedynie na podstawie przepisu szczegélnego ten dostep moze zosta¢ ograniczony, np.
w przypadku tajemnicy przedsigbiorstwa lub innej tajemnicy podlegajacej ochro-
nie na podstawie odrebnych przepiséw — w sprawach antymonopolowych (art. 479
k.p.c.) czy w sprawach z zakresu telekomunikacji i poczty (art. 479°* k.p.c.). Nie ma
tu zastosowania art. 525 k.p.c., dotyczacy postepowania nieprocesowego, przewidu-
jacy szerszy dostep do akt sprawy.

Trybunat strasburski przyjmuje, ze wylaczenie jawnosci postgpowania musi
spelnia¢ wymogi proporcjonalnosci - jest zatem dopuszczalne, gdy wylaczenie to
rzeczywiscie stuzy celom wynikajacym z art. 6 ust. 1 zd. 2 EKPC, nie jest mozliwe
zrealizowanie tych celéw w inny sposdb niz przez wylaczenie jawnosci postegpowania
iistnieje odpowiedni stosunek migdzy wskazanymi w tym przepisie podstawami wy-
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taczenia jawnosci a interesem przemawiajagcym za jawnoscig postepowania (Hofman-
ski & Wrobel, 2010, s. 363-364). Nie ma natomiast mozliwosci wylaczenia czy nawet
ograniczenia tzw. jawnosci wewnetrznej, ktéra dotyczy stron procesu, gdyz nawet w
przypadku zarzadzenia przez sad (postanowieniem) posiedzenia przy drzwiach za-
mknietych mogg by¢ obecni na sali m.in. strony, ich przedstawiciele ustawowi i pet-
nomocnicy oraz osoby zaufania po dwie z kazdej strony (art. 154 § 1 zd. 1 k.p.c.).
Ograniczenie jawno$ci wewnetrznej, a tym bardziej jej wylaczenie, moze prowadzi¢
do niewaznosci postepowania z uwagi na pozbawienie strony moznosci obrony jej
praw (art. 379 pkt 5 k.p.c.) i stanowi¢ podstawe wznowienia postepowania (art. 401
pkt 2 k.p.c.). Jawno$¢ wewnetrzna stanowi bowiem podstawowy element sprawie-
dliwosci proceduralnej i prawa do sadu (Wyroki Trybunatu Konstytucyjnego, 2002,
2006, 2007, 2010). Przejawia si¢ ona w prawie strony do wystuchania, udzialu w po-
stepowaniu sagdowym, zapoznania si¢ ze stanowiskiem strony przeciwnej i dostepie
do akt sadowych. Strona powinna by¢ informowana w szczegélnosci o czynnos$ciach
sadu (przewodniczgcego), posiedzeniach sadowych, czynnosciach strony przeciw-
nej. Prawo do wystuchania polega na mozliwosci przedstawiania swojego stanowiska
w sprawie w formie ustnej lub pisemnej. Moze to nastagpi¢ ustnie na posiedzeniach
sagdowych (jawnych lub wyznaczonych na rozprawe) lub pisemnie poza nimi (Ere-
cinski & Weitz, 2010, s. 53). Oczywiscie, zgodnie z zasadg dyspozytywnosci, to od
strony procesu zalezy, czy korzysta z przystugujacych jej praw, ale nie moze zosta¢
pozbawiona takiej mozliwosci.

O ile zatem zalatwienie sprawy sadowej na publicznej rozprawie jest najbardziej
pozadanym konstytucyjnie rozwigzaniem (Wyrok Trybunalu Konstytucyjnego, 20 li-
stopada 2007) i w $wietle art. 148 § 1 k.p.c. stanowi podstawowe rozwigzanie w pro-
cesie, o tyle, jezeli sad orzeknie na posiedzeniu niejawnym, samo w sobie nie oznacza
to pozbawienia strony prawa do wystuchania. Taka mozliwos¢ zostala przewidziana w
art. 148' § 1 k.p.c. (w I instancji) i art. 374 zd. 1 k.p.c. (w II instancji). Ma to na celu
przyspieszenie rozpoznania sprawy, a dotyczy sytuacji, w ktérych wyznaczenie roz-
prawy jest zbedne. Pomimo tego zostalo to obwarowane przede wszystkim brakiem
wniosku o przeprowadzenie rozprawy (przy czym mozliwe jest zrzeczenia si¢ przez
strone prawa do jawnego rozpatrzenia sprawy — wyroki Europejskiego Trybunatu Praw
Czlowieka, 1993, 1997, 2006). Jak si¢ stusznie wskazuje, istotne jest, czy przed posie-
dzeniem niejawnym strona miala mozliwos$¢ przedstawienia stanowiska w formie pi-
semnej (Wyroki Trybunalu Konstytucyjnego, 3 lipca 2007, 19 wrzesnia 2007); ponadto
trzeba pamigta¢ o mozliwo$ci wystuchania na dalszym etapie postepowania w wyniku
zaskarzenia orzeczenia zapadtego na posiedzeniu niejawnym (Wyrok Trybunatu Kon-
stytucyjnego, 2011; odmiennie wyrok Trybunatu Konstytucyjnego, 20 listopada 2007).
Oczywiste jest przy tym, ze w kwestiach formalnych wymagania dotyczace wyznacze-
nia rozprawy nie mogg by¢ tak restrykcyjne, czego wynikiem jest zasada, ze sagd moze
wydac postanowienie na posiedzeniu niejawnym (art. 148 § 3 k.p.c.).
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Podkresla sie przy tym, ze jezeli sprawa jest rozpoznawana w postepowaniu pi-
semnym, strona powinna mie¢ prawng mozliwo$¢, aby na dalszym etapie lub w kolej-
nej fazie postepowania zosta¢ wystuchana na rozprawie (Goltab, 2020, s. 100 i nast.).
Spelnia zatem standard z art. 6 ust. 1 EKPC odstgpienie od przeprowadzenia roz-
prawy w postepowaniu wywolanym wniesieniem $rodka zaskarzenia, jezeli to prawo
zostalo zrealizowane w pierwszej instancji, i przeprowadzenie rozprawy dopiero na
etapie postepowania apelacyjnego, jezeli wczesniej strona nie zostala na niej wystu-
chana (Wyroki Europejskiego Trybunatlu Praw Czlowieka, 1990, 2000, 2003, 2005;
Mayer, 2022, s. 180-181). W zwiazku z tym ten standard spelnia postepowanie w
przedmiocie wydania nakazu zaplaty w postepowaniu upominawczym lub nakazo-
wym, gdyz wniesienie srodka zaskarzenia — odpowiednio sprzeciwu lub zarzutow —
umozliwia przeprowadzenie rozprawy z udzialem strony procesu. Jezeli natomiast
sprawa jest rozpoznawana tylko w jednej instancji, prawo do ,,publicznego wystucha-
nia” obejmuje prawo do ,,ustnego wystuchania’, chyba ze istniejg wyjatkowe okolicz-
noéci uzasadniajace odstapienie od takiego wystuchania, przy czym takie odstepstwo
nie powinno dotyczy¢ roztrzasania dowodéw w celu ustalenia podstawy faktycz-
nej (Wyroki Europejskiego Trybunalu Praw Cztowieka, 1994, 1998 i powotane tam
orzecznictwo). W konsekwencji decyzja ustawodawcy dotyczaca tego, czy sprawa ma
by¢ zatatwiana na publicznej rozprawie, posiedzeniu jawnym lub posiedzeniu nie-
jawnym, powinna uwzglednia¢ m.in. przedmiot sprawy, charakter postepowania, cel
i etap postepowania oraz zakres kognicji sadu (Grzegorczyk & Weitz, 2016, s. 1135).

2. Aspekty elektronizacji postepowania gospodarczego

2.1. Postepowanie gospodarcze jako pole dla ,,eksperymentow”

Powyzsze unormowania powinny oddzialywac na szczegélowe rozwigzania za-
warte w ustawach procesowych, w tym zwigzane z zastosowaniem nowych technolo-
gii, aby przyspieszy¢ rozpoznawanie spraw, gdyz taki powinien by¢ cel wprowadzenia
do postepowania sadowego (nie tylko cywilnego) nowych rozwigzan. Dotyczy to
réwniez postepowania gospodarczego, ktore zostalo wyodrebnione wlasnie w celu
przyspieszenia rozpoznawania spraw, nawet kosztem pewnych ograniczen co do
przedmiotowego i podmiotowego zakresu postepowania (np. w odniesieniu do
zmian przedmiotowych i podmiotowych, wnoszenia pozwu wzajemnego), czy poste-
powania dowodowego (w szczegdlnosci co do prekluzji dowodowej). Poniewaz jest
to jedno z odrebnych postepowan procesowych, w pierwszej kolejnosci zastosowanie
maja przepisy szczegolne, ktorymi sg art. 458' i n. k.p.c., a w kwestiach nieuregulo-
wanych - przepisy ogélne postepowania cywilnego (procesowego). W zwiazku z tym
nawet jezeli konkretne rozwigzanie nie zostalo (lub nie zostatoby) zawarte w przepi-
sach ogolnych, a wiec dotyczacych wszystkich postepowan cywilnych, to nic nie stoi
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na przeszkodzie, aby zawrze¢ takie rozwigzanie wlasnie w przepisach regulujacych
postepowanie odrebne w sprawach gospodarczych.

Sprawy gospodarcze mozna podzieli¢ na sprawy gospodarcze sensu stricto (zwig-
zane z dziatalnoscig gospodarcza prowadzong przez strony bedace przedsiebiorcami)
oraz sprawy gospodarcze sensu largo (niezwigzane z dziatalnoscig gospodarcza pro-
wadzong przez obie strony, ale co do ktorych ustawodawca uznal, ze powinny by¢
rozpatrywane w postepowaniu odrebnym w sprawach gospodarczych z uwagi na
swoja specyfike). Sg to wigc sprawy gospodarcze w znaczeniu materialnym oraz for-
malnym (szerzej: Szancito, 2023, s. 1957).

Jedna z kluczowych kwestii jest elektronizacja postepowania, w tym postepo-
wania gospodarczego, juz na etapie komunikacji z sadem. Do tego nie sg potrzebne
AT ani szczegdlnie wyszukane rozwigzania prawne. Warunkiem wszczecia postepo-
wania sagdowego, ale réwniez odwolawczego i kasacyjnego, jest skuteczne wniesienie
do sadu stosownego pisma procesowego. Zasadg jest wniesienie pisma w tradycyjnej
formie pisemnej — bezposrednio w siedzibie sagdu (w biurze podawczym), za posred-
nictwem okres§lonego operatora pocztowego (art. 165 § 2 k.p.c.) albo za posrednic-
twem dowoddztwa jednostki wojskowej, administracji zakladu karnego lub kapitana
statku (art. 165 § 3 k.p.c.). Inna forma powinna wynika¢ z przepisu szczegdlnego,
przy czym wyjatkow od ogolnej zasady wnoszenia pism procesowych nie mozna in-
terpretowac rozszerzajaco.

Dla rozwigzania problemu komunikacji z sgdem prawidtowy kierunek (aczkol-
wiek nieprawidtowo sformulowany) wyznaczal art. 458’ k.p.c., ktéry wszedt w zy-
cie 7 listopada 2019 r. (Sejm RP, 2019), a zostal uchylony 1 lipca 2023 r. (Sejm RP,
2023b). W tym przepisie pojawilo si¢ novum w polskiej procedurze cywilnej, ktérym
byt obowiazek wskazania przez strony (w pierwszym pi$mie procesowym) adresu
poczty elektronicznej strony (e-maila) lub zlozenia oswiadczenia, ze takiego adresu
nie posiada. Byl to bardzo dobry kierunek, gdyz tego typu rozwigzanie, niewatpliwie,
ulatwia kontakt ze stronami postepowania gospodarczego (Szczurowski, 2019, s. 42).
Chodzi przede wszystkim o dorgczenia w formie elektronicznej (nie tylko w ramach
systemu teleinformatycznego), co w oczywisty sposob przyspiesza postepowanie.
Tego rodzaju obowiazek (wskazanie adresu poczty elektronicznej) w praktyce nie sta-
nowi problemu szczegdlnie dla 0s6b prowadzacych dziatalno$¢ gospodarcza, a wrecz
nie jest mozliwe prowadzenie takiej dziatalnosci bez posiadania adresu poczty elek-
tronicznej. Adres poczty elektronicznej strony, o ktérym stanowil art. 458° § 1i 2
k.p.c., stuzyl jednak tak naprawde wylgcznie doreczeniu stronie przez sad w for-
mie elektronicznej pouczen wymienionych w art. 458* § 1 k.p.c., nie uregulowano
bowiem innej funkcji adresu poczty elektronicznej wlasciwej dla przebiegu poste-
powania w sprawach gospodarczych (Feliga, 2024, Komentarz do art. 458°, Nt 17).
Problem byl zatem taki, ze ta regulacja nie stuzyla upowszechnieniu dore¢czen za po-
$rednictwem poczty elektronicznej, co bylo tym dziwniejsze, ze niewskazanie przez
strone adresu poczty elektronicznej lub niezlozenie oswiadczenia, ze takiego adresu
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nie posiada, stanowilo brak formalny zlozonego pisma procesowego uniemozliwia-
jacy nadanie mu biegu. Co wigcej, ustawodawca nie przewidzial zadnych negatyw-
nych konsekwencji, jezeli strona nie wskazata adresu e-mail, sktadajac oswiadczenie,
ze takiego nie posiada - to o$wiadczenie nie podlegalo bowiem Zadnej weryfikacji.

W art. 458° § 112 k.p.c. nie zrealizowano zatem idei komunikacji elektronicznej
z sadem poza systemem teleinformatycznym. O ile oczywiste jest, ze nie wszystkie
sprawy wymienione w art. 458> § 1 k.p.c. sa zwigzane z prowadzong dziatalnosci go-
spodarczg, jak réwniez, ze nie kazdy musi posiadac adres poczty elektronicznej, o tyle
obecnie nie stanowi to zadnego problemu, szczegoélnie w przypadku przedsigbiorcow.
Nie mozna réwniez zapomina¢, ze w sprawach gospodarczych strony sg zwykle re-
prezentowane przez profesjonalnych (zawodowych) pelnomocnikéw. Mozna przy-
ja¢, ze postepowanie w sprawach gospodarcze stanowi idealne pole do wprowadzenia
wszelkich zmian dotyczacych prowadzenia postgpowania w formie elektronicznej.
Tymczasem ustawodawca zamiast znowelizowac art. 458 k.p.c. we wlasciwym kie-
runku, uchylil go, nie wprowadzajac w to miejsce zadnego tego typu rozwigzania.
Do postepowania gospodarczego majg zastosowanie zasady ogolne, ktore w praktyce
w znacznej mierze nie funkcjonuja (o czym bedzie mowa ponizej). Wskazanie adresu
poczty elektronicznej w tych postepowaniach powinno by¢ obligatoryjne i za posred-
nictwem tego adresu powinny by¢ dokonywane wszelkie doreczenia, niezaleznie, czy
strona jest reprezentowana przez profesjonalnego pelnomocnika.

Podobne rozwigzanie zawarto w nieobowiazujacym art. 15zzs’ ustawy CO-
VID-19 (zob. Sejm RP, 2023a), zgodnie z ktérym w okresie obowigzywania stanu za-
grozenia epidemicznego albo stanu epidemii ogloszonego z powodu COVID-19 oraz
w ciggu roku od odwotania ostatniego z nich, w sprawach prowadzonych przy uzyciu
urzadzen technicznych umozliwiajacych przeprowadzenie rozprawy lub posiedzenia
na odleglo$¢, w pierwszym pismie procesowym wnoszonym przez adwokata, radce
prawnego, rzecznika patentowego lub Prokuratori¢ Generalng Rzeczypospolitej Pol-
skiej podawalo sie adres poczty elektronicznej i numer telefonu przeznaczone do
kontaktu z sadem, a niewykonanie tego obowigzku stanowito brak formalny pisma.

2.2. System teleinformatyczny

Przepisem szczegolnym dotyczacym formy pism procesowych jest art. 125 § 2!
zd. 1 k.p.c., zgodnie z ktérym takie pisma wnosi si¢ do sadu za posrednictwem sys-
temu teleinformatycznego, jezeli przepis szczegélny tak stanowi albo dokonano
wyboru wnoszenia pism procesowych za posrednictwem takiego systemu. Wpro-
wadzenie pisma do systemu teleinformatycznego jest rownoznaczne z wniesieniem
pisma do sadu (art. 165 § 4 k.p.c.). Podstawowe znaczenie majg tu rozporzadzenia
wykonawcze (Minister Sprawiedliwosci, 2015, 2021). Ten system zostal stworzony
i ustanowiony stricte do obstugi postepowania sadowego, a wiec nie stuzy jedynie po-
rozumiewaniu sie z sagdem.
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Jak podkreslono w orzecznictwie, w przepisach regulujacych postepowanie cy-
wilne - jako droge kontaktowania si¢ stron z sagdem w postgpowaniu sagdowym - nie
przewidziano ani poczty mailowej, ani Platformy Uslug Administracji Publicznej
e-PUAP, stuzacej do komunikacji obywateli z jednostkami administracji publicz-
nej. Pismo procesowe zlozone w postaci elektronicznej — w zakresie nieunormowa-
nym szczegélnymi przepisami — nie wywoluje skutkéw prawnych, ktore ustawa wiaze
z jego zlozeniem, przy czym nie chodzi o brak formalny pisma, lecz o jego pierwotny,
nieusuwalny brak skutecznosci spowodowany uzyciem nieautoryzowanej techniki.
Uzupelnianie tej luki prawnej za pomoca wykladni rozszerzajacej przepiséw o cha-
rakterze formalnym nie jest dopuszczalne i moze prowadzi¢ do negatywnych skut-
kow. Dopdki zatem ustawodawca nie otworzy szerszej, uwzgledniajacej rozwoj
technologii, drogi wnoszenia pism procesowych, przestanie pisma do sadu mailem
czy tez za poSrednictwem platformy e-PUAP nie wywoluje skutkéw procesowych
i nie wymaga podjecia przez sad czynnosci o charakterze faktycznym (wydrukowa-
nie zalacznika do maila) i procesowym (usuniecia brakéw formalnych jako pisma
procesowego, ktérym nie jest). Strona powinna natomiast zosta¢ poinformowana
o bezskutecznosci tej czynnosci w trybie pozaprocesowym (Postanowienie Sadu Naj-
wyzszego, 29 marca 2023). Ten poglad, zgodny z obowigzujacymi przepisami, poka-
zuje, w jakim miejscu znajduje si¢ polskie prawo, jezeli chodzi o omawiang materig.

Zgodnie z art. 3 pkt 3 ustawy z 2005 r. (Sejm RP, 2005) system teleinformatyczny
jest zespotem wspdtpracujacych ze sobg urzadzen informatycznych i oprogramowa-
nia zapewniajacym przetwarzanie, przechowywanie, a takze wysylanie i odbieranie
danych przez sieci telekomunikacyjne za pomocag wlasciwego dla danego rodzaju
sieci telekomunikacyjnego urzadzenia koncowego w rozumieniu przepiséw ustawy
- Prawo komunikacji elektronicznej (Sejm RP, 2024). System teleinformatyczny
w postepowaniu gospodarczym nie ma obligatoryjnego zastosowania, a ogolnie
w procesie — jest to wyjatek, gdyz dotyczy tylko elektronicznego postgpowania upo-
minawczego (EPU; art. 505% i nast.), z tym Ze jest to obligatoryjne tylko dla powoda,
a pozwany moze wybra¢ wnoszenie pism procesowych za posrednictwem systemu
teleinformatycznego (art. 505*' § 112 k.p.c.).

W art. 125 § 2' i 2" k.p.c. ustawodawca poszerzyl za§ mozliwos¢ korzystania
przez strony z systemu teleinformatycznego w kazdym postepowaniu sadowym, gdyz
strony mogg wybra¢ wnoszenie pism procesowych za posrednictwem tego systemu
- wowczas wniesienie pisma w ten sposob staje si¢ obligatoryjne. O$wiadczenie za-
réwno o wyborze, jak i rezygnacji z wyboru wnoszenia pism procesowych za po-
srednictwem systemu teleinformatycznego powinno by¢ zlozone poprzez ten system,
w przeciwnym razie bedzie bezskuteczne. Takie o§wiadczenie wigze tylko osobe skta-
dajaca, a wiec nie czyni tego wobec przeciwnika procesowego (innych uczestnikéw
postepowania). Zadnego z tych o§wiadczen nie trzeba uzasadniaé, nie sg to bowiem
o$wiadczenia woli.
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Warunkiem jest jednak to, aby z przyczyn technicznych lezacych po stronie sagdu
bylo to mozliwe. Jest to spowodowane aktualnym niedostosowaniem systemow sa-
dowych (i samych sadow) do mozliwosci wnoszenia pism procesowych w kazdej
sprawie ta droga. Ustawodawca uzaleznit wigc mozliwos¢ skorzystania przez strony
z systemu teleinformatycznego w zalezno$ci od mozliwosci technicznych i przesta-
wienia si¢ sagdow na informatyczny obieg dokumentéw w sprawie cywilnej. Jest to
zwigzane z nakladami na sadownictwo. Tak naprawde mozliwos¢ wyboru skorzy-
stania z systemu teleinformatycznego jest w praktyce iluzoryczna, chociaz stan taki
mial trwaé (pierwotnie) nie duzej niz przez 3 lata, liczac od 8 wrzesnia 2016 r. (zob.
art. 20 Sejm RP, 2015, uchylony Sejm RP, 2019; postanowienie Sadu Apelacyjnego
w Katowicach, 27 lutego 2017). Na chwile obecna taki wybdr jest niemozliwy z uwagi
na techniczne braki systemoéw teleinformatycznych obstugujacych postepowania sa-
dowe w procesowych sprawach cywilnych inne niz EPU. W konsekwencji takze ze
strony sadu nie moze mie¢ miejsca odstepstwo od doreczen przez operatora pocz-
towego, osoby zatrudnione w sadzie lub sagdowg stuzbe doreczeniowa, ewentualnie
przez komornika, Policje lub Zandarmerie Wojskowg (art. 131 § 11 1' k.p.c.). Jedynie
bowiem, gdy strona wniosta (obligatoryjnie) pismo za posrednictwem systemu te-
leinformatycznego albo dokonala wyboru wnoszenia pism za posrednictwem tego
systemu (fakultatywnie), sad rowniez dokonuje doreczen za posrednictwem systemu
teleinformatycznego (art. 131' § 1 k.p.c.). Nie jest to zatem problem wylacznie po-
stepowania gospodarczego, w ktérym korzystanie z systemu teleinformatycznego
powinno by¢ obligatoryjne (dla obu stron, bez wzgledu na to, czy s3 one reprezen-
towane przez profesjonalnego pelnomocnika), ale calego postepowania cywilnego.

2.3. Inne doreczenia elektroniczne

Ustawg o doreczeniach elektronicznych (Sejm RP, 2020a; dalej: u.d.e.) wprowa-
dzono prawne ramy dla doreczen elektronicznych nie tylko w postepowaniu cywil-
nym (i nie tylko w ramach systemu teleinformatycznego w powyzszym rozumieniu),
lecz takze w ogole w ustugach publicznych. W przypadku postepowania cywilnego
kluczowy jest art. 1312 § 1 k.p.c., ktéry uzaleznia mozliwos¢ dokonywania doreczen
na adres do doreczen elektronicznych, o ktérym mowa w art. 2 pkt 1 u.d.e., wpisany
do bazy adreséw elektronicznych, o ktérej mowa w art. 25 tej ustawy, za§ w przy-
padku braku takiego adresu — na adres do doreczen elektronicznych powigzany
z kwalifikowang ustugg rejestrowanego doreczenia elektronicznego, z ktérego adresat
wniost pismo - ,,jezeli warunki techniczne i organizacyjne sagdu to umozliwiajg” (po-
dobnie art. 125 § 5 k.p.c.). Co wigcej, w przypadku osoby fizycznej bedacej strong (za
wyjatkiem przedsiebiorcow wpisanych do Centralnej Ewidencji i Informacji o Dzia-
talnosci Gospodarczej) takiego doreczenia mozna dokonac tylko wtedy, gdy wniosta
ona pismo z adresu do doreczen elektronicznych albo wskazata ten adres jako adres
do doreczen.
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Zgodnie z Komunikatem Ministra Cyfryzacji z dnia 29 maja 2023 r. pierwotny
termin wdrozenia rozwigzan technicznych niezbednych do doreczania koresponden-
cji z wykorzystaniem publicznej ustugi rejestrowanego doreczenia elektronicznego
lub publicznej ustugi hybrydowej oraz udost¢pnienia w systemie teleinformatycz-
nym punktu dostepu do ustug rejestrowanego doreczenia elektronicznego w ruchu
transgranicznym okreslono na 10 grudnia 2023 r. Aktualnie jest to 1 stycznia 2025 r.
Termin ten nie zostal dochowany.

Powyzsze zadania czesciowo spelnia Portal Informacyjny Sadéw Powszech-
nych, ktéry funkcjonuje od kilku lat (podstawe prawng do doreczen elektronicznych
pism sagdowych za posrednictwem tego portalu wprowadzila ustawa z dnia 28 maja
2021 r.), przy czym stusznie wskazuje sig, ze ustawodawca nie byt w stanie stworzy¢
odpowiedniego systemu teleinformatycznego, dlatego wykorzystano juz istniejacy
Portal Informacyjny, co naturalnie byto dotknigte problemami i niedostatkami (Cy-
gan, 2025, s. 247). Swoiste novum stanowi art. 131"* § 1 k.p.c., ktéry wszed! w zycie
14 marca 2024 r. (zob. art. 1 pkt 2 i art. 40 ustawy z dnia 7 lipca 2023 r.) i stanowi po-
wtorzenie (z rozszerzonym zakresem podmiotowym) nieobowiazujgcego juz art. 15
zzs° § 2 ustawy COVID-19. Zgodnie z art. 39 ust. 3 ustawy z dnia 7 lipca 2023 r. czyn-
nosci dokonane przed dniem wejscia w Zycie tej ustawy zgodnie z art. 15zzs’ ustawy
COVID-19 uwaza sie za czynnosci dokonane zgodnie z art. 131" k.p.c. Przepis ko-
deksowy reguluje doreczanie przez sad pism sadowych (o ile nie istnieje mozno$é
doreczenia za posrednictwem systemu teleinformatycznego) profesjonalnym pet-
nomocnikom (adwokatom, radcom prawnym, rzecznikom patentowym), Prokura-
torii Generalnej Rzeczypospolitej Polskiej, prokuratorowi i organowi emerytalnemu
okreslonemu przez ministra wlasciwego do spraw wewnetrznych wylacznie przez
umieszczenie ich tre$ci w portalu informacyjnym w sposob umozliwiajacy uzyska-
nie przez odbiorce dokumentu potwierdzajacego doreczenie. Ogélng norme w tym
przedmiocie stanowi art. 53e § 1 u.s.p.

Doreczenie w trybie art. 131 § 1 k.p.c. jest obligatoryjne (zob. postanowienia
Sadu Najwyzszego, 2022, 31 stycznia 2023, wydane na tle art. 15zzs’ ustawy CO-
VID-19), przy czym nie dotyczy to pism, ktére podlegaja doreczeniu wraz z odpisami
pism procesowych stron lub innymi dokumentami niepochodzacymi od sadu, chyba
ze sad dysponuje ich kopia utrwalong w postaci elektronicznej. Poniewaz sad bar-
dzo rzadko dysponuje elektroniczng kopia pisma pochodzacego od strony lub osoby
trzeciej, w praktyce ta droga s3 doreczane pisma pochodzace od sadu (w szczegdl-
noéci zarzadzenia oraz orzeczenia i ich uzasadnienia). Nie jest przy tym wykluczone
utworzenie takiej kopii przez sad, zwlaszcza ze dopuszczono mozliwo$¢ przedstawie-
nia akt sprawy w postaci ich kopii biegtemu sadowemu za posrednictwem portalu
informacyjnego (art. 284 § 2 k.p.c.; zob. Wolwiak, 2024, Komentarz do art. 131'%, Nt
38). Za posrednictwem portalu informacyjnego mozna tez informowac strony i ich
pelnomocnikéw o czynnosciach podejmowanych w sprawie, co wynika z art. 53e § 1
zd. 2 w.s.p. Oczywiste jest przy tym, ze niektére pisma z sadu nie moga by¢ doreczone

246 Bialystok Legal Studies 2025 vol. 30 no. 4
Biatostockie Studia Prawnicze



Jawno$¢ postepowania gospodarczego a elektronizacja procesu cywilnego

za posrednictwem portalu, np. uwierzytelniony odpis orzeczenia, odpis orzeczenia ze
stwierdzeniem prawomocnosci czy tytul wykonawczy.

Jezeli nie zachodzi ustawowy wyjatek od doreczenia za posrednictwem portalu
informacyjnego, takie dorgczenie jest skuteczne (Postanowienie Sadu Najwyzszego,
31 stycznia 2023). Zgodzi¢ si¢ przy tym nalezy z pogladem, Ze obecny rozwoj komuni-
kacji elektronicznej i powszechna dostepno$¢ urzadzen telekomunikacyjnych determi-
nuje konieczno$¢ uznania, ze potwierdzone — w mysl art. 131§ 112 k.p.c. (wcze$niej
art. 15zzs’ ustawy COVID-19) - przez pelnomocnika strony zapoznanie si¢ z doku-
mentem przestanym przez sad w postaci cyfrowej (elektronicznej) nie narusza norm
konstytucyjnych ani miedzynarodowych (Postanowienie Sagdu Najwyzszego, 2024).

Poniewaz system teleinformatyczny w zasadzie nie dziala, w postgpowaniu go-
spodarczym szersze zastosowanie powinien mie¢ przynajmniej portal informacyjny,
ktéry powinien dotyczy¢ nie tylko profesjonalnych pelnomocnikéw, lecz takze stron
niereprezentowanych przez takich pelnomocnikéw. Dostep do takiego portalu nie
powinien stanowi¢ Zadnego problemu dla stron postgpowania gospodarczego.

2.4. Posiedzenia odmiejscowione

Mozna z duza doza prawdopodobienstwa przyjac, ze gdyby nie epidemia CO-
VID-19, przeprowadzenie posiedzenia zdalnego — tzw. odmiejscowione posiedzenie/
rozprawa (takim pojeciem postuguje si¢ doktryna; zob. np. Gotaczynski & Zalesin-
ska, 2020, s. 637) pozostawaloby jedynie teoretyczng mozliwo$cig. Chociaz art. 151
§ 2 k.p.c., przewidujacy mozliwo$¢ zarzadzenia przeprowadzenia posiedzenia jaw-
nego na odleglos¢ przy uzyciu urzadzen technicznych, zostal wprowadzony juz
8 wrzesnia 2016 r. (Sejm RP, 2015), to przepis ten w praktyce pozostawal martwy. Nie
mozna jednak nie zauwazy¢, ze w pierwotnej wersji zakladal, ze jezeli przewodni-
czacy zarzadzil przeprowadzenie takiego posiedzenia, to jego uczestnicy mogli bra¢
udzial w posiedzeniu sadowym, gdy przebywali w budynku innego sadu, i tam doko-
nywa¢ czynnosci procesowych (od 1 stycznia 2023 r. rozszerzono to na uczestnikow
postepowania pozbawionych wolnosci — transmisja odbywala si¢ z zaktadu karnego
lub aresztu $ledczego, w ktérym taka osoba przebywata).

Rewolucje przyniosto jednak dopiero rozwiazanie zawarte w art. 15zzs' ust. 1
pkt 1 ustawy COVID-19 (Gotaczynski & Dymitruk, 2021, s. 685), zgodnie z ktérym
w okresie obowigzywania stanu zagrozenia epidemicznego albo stanu epidemii oglo-
szonego z powodu COVID-19 oraz w ciggu roku od odwotania ostatniego z nich
w sprawach cywilnych rozprawe lub posiedzenie jawne przeprowadzalo si¢ przy
uzyciu urzadzen technicznych umozliwiajacych przeprowadzenie ich na odlegltos¢
z jednoczesnym bezposrednim przekazem obrazu i dzwigku, z tym Ze osoby w nich
uczestniczace nie musialy przebywaé w budynku sadu. W art. 151 § 2 k.p.c. w aktu-
alnym brzmieniu réwniez wskazano, ze w przypadku przeprowadzenia posiedzenia
zdalnego na sali sgdowej przebywaja sad i protokolant, a pozostate osoby uczestni-
czace w posiedzeniu nie muszg przebywacé w budynku sadu prowadzacego postepo-
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wanie (przy czym zgodnie z § 3 zd. 3 przewodniczacy moze zastrzec, Ze okreslona
osoba wezmie udzial w posiedzeniu zdalnym poza budynkiem sadu prowadzacego
postepowanie, jezeli bedzie przebywa¢ w budynku innego sadu). Co prawda osoba
bioraca udzial w posiedzeniu zdalnym przebywajaca poza budynkiem sadu jest zo-
bowigzana poinformowac sad o miejscu, w ktorym przebywa, oraz dotozy¢ wszelkich
staran, aby warunki w miejscu jej pobytu licowaly z powaga sadu i nie stanowily prze-
szkody do dokonania czynnosci procesowych z jej udziatem (art. 151 § 8 zd. 1 k.p.c.),
jednak moze przebywaé w zasadzie gdziekolwiek chce. Takie rozwigzanie moze zo-
sta¢ wykorzystane szczegolnie, gdy zachodzi koniecznos¢ przestuchania strony lub
swiadka przebywajacych w znacznej odleglosci od sadu (zob. Parafianowicz, 2024,
s. 416), z ograniczeniem wynikajacym z art. 263! k.p.c. Moze by¢ ono stosowane na-
wet, gdy sprawa jest rozpatrywana przy drzwiach zamknietych, o ile wszyscy uczest-
nicy czynnosci przebywaja w budynkach sagdowych (art. 154 § 1 zd. 2 k.p.c.), co
w sprawach gospodarczych ma znaczenie, chociazby z uwagi na tres¢ art. 153 § 1'
k.p.c., gdyz niejednokrotnie zdarza si¢ przeprowadzenie posiedzenia lub jego czesci
przy drzwiach zamknietych z uwagi na mozliwo$¢ ujawnienia okolicznosci stanowia-
cych tajemnice przedsiebiorstwa strony.

W praktyce art. 151 § 2 k.p.c. daje stronom i ich pelnomocnikom duzg swobode,
co jest szczegolnie cenne réwniez w postepowaniu odwolawczym, gdy sad nie prze-
prowadza uzupelniajagcego postepowania dowodowego. Mimo ze problemy tech-
niczne czasem powoduja odraczanie rozpraw odmiejscowionych (szerzej Fruk, 2024,
s. 538-539), to jednak pozytywnych aspektéw spotkan zdalnych jest zdecydowanie
wigcej niz negatywnych. Nalezatoby stworzy¢ jednolite oprogramowanie, stuzace s3-
downictwu do prowadzenia takich posiedzen, ale wymagaloby to, niewatpliwie, du-
zych naktad6éw finansowych i rzeczowych.

Podsumowanie

Jezeli rozwazaé wzajemna relacje elektronizacji procesu cywilnego i zasady jaw-
nosci, to nabiera ona znaczenia tylko w aspektach zwigzanych z przeprowadzeniem
rozprawy, reszta dotyczy tak naprawde doreczen, wymiany pism procesowych itp. In-
formatyzacja w tym zakresie nie narusza w zaden sposob tej zasady. Podobnie jest
w przypadku digitalizacji akt sadowych oraz mozliwos¢ wnoszenia i dorgczania nie-
mal pism, w tym wszczynajacych postepowanie droga elektroniczng. Istotne jest przy
tym, ze postepowanie gospodarcze, ktore stanowi bardzo dobre pole do wprowadza-
nia nowinek technologicznych, nie jest w ogéle wykorzystywane w tej materii. Nie
sposob bowiem nie zauwazy¢, ze ustawodawca wprowadza ogdlne przepisy w oma-
wianym zakresie dla postepowania cywilnego, ktére z réznych wzgledéw (finanso-
wych, technicznych itp.) nie funkcjonuja, a zasadne byloby ich przetestowanie w
jednym postepowaniu. Cho¢ nie wszystkie sprawy prowadzone w postgpowaniu go-
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spodarczym dotycza przedsiebiorcow, to tzw. wykluczenie cyfrowe nie wydaje si¢ by¢
argumentem przemawiajacym za zastosowaniem do niego ogdlnych zasad, a wiec
stosowanych w przypadku kazdej innej sprawy cywilnej. De lege ferenda nalezy po-
stulowac¢, aby w postepowanich gospodarczych zostal wprowadzony obowigzek do-
konywania wszelkich doreczen (z sadu i do sadu) elektronicznie, nawet mailowo,
a przynajmniej przez portal informacyjny, bez wzgledu na to, czy strony sa reprezen-
towane przez profesjonalnych pelnomocnikéw. Nie bytaby wowczas potrzebna na-
wet digitalizacja. Nie sposdb uzna¢, aby w aktualnym stanie cyfryzacji naruszalo to
prawo do sadu. Rozwigzania, ktére wprowadzono lub si¢ rozwinely podczas epidemii
COVID-19, takie jak posiedzenie zdalne bez koniecznosci bytnosci w innym sadzie
czy portal informacyjny, dotycza wszystkich postepowan cywilnych i majg ograni-
czony zasieg podmiotowy.

Jezeli chodzi o postgpowanie odwotawcze, zasada powinno by¢ posiedzenie nie-
jawne, nawet jezeli w pierwszej instancji wydano wyrok na posiedzeniu niejawnym.
Rozprawa powinna mie¢ miejsce tylko wowczas, gdyby zaszla potrzeba przeprowa-
dzenia postepowania dowodowego z osobowych zrédel lub ze wzgledu na charakter
sprawy sad uznalby koniecznos$¢ przeprowadzenia rozprawy. Powinny zatem zostac¢
zmodyfikowane art. 374 i1 375 k.p.c. Sedzia powinien by¢ przygotowany i w takiej sy-
tuacji rozprawa niczego nie wnosi, gdyz strony przedstawily swoje stanowiska w pi-
smach procesowych. W wielu sprawach (w tym réwniez gospodarczych) catkowicie
wystarczajgce sg stanowiska stron wyrazone na pismie. Woéwczas wszystkie czynno-
$ci sad méglby wykona¢ droga elektroniczna.
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