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Abstract: This article examines the debate surrounding the right to vaccination in the context of in-
creasing vaccine hesitancy. The study posits that children’s right to vaccination results from their fun-
damental right to life. The first section explores the normative expansion of human rights and the
implications of recognizing children’s vaccination as a right. The second section assesses the potential
consequences of the recognition of the child’s right to be vaccinated as being derived from the right to
life. The final section analyses Polish legislation on mandatory vaccinations for children, evaluating its
effectiveness in protecting the right. The paper concludes that the recognition of children’s right to be
vaccinated requires legal protections comparable to those for the right to life, highlighting vaccination’s
critical role in safeguarding individual and public health, and that Polish law needs to be more effective
in protecting the child’s right to be vaccinated.
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Introduction

The rights regarding healthcare seem to be one of the most controversial issues
in legal scholarship. An example that can be noted is the controversy over the content
of the right to health; in American scholarship some legal scholars question just the
existence of this right (Goodman, 2004). On the contrary, in Europe, the existence
of this right and the existence of rights derived from this right do not rise doubts
(Nygren-Krug, 2013). At the same time, for many researchers in public health,
vaccine hesitancy seems to be one of the most dangerous issues. Year after year,
there is an increasing number of parents who do not vaccinate their children, which
is linked to the resurgence of several infectious diseases. For instance, in 2024, the
number of cases of whooping cough in Poland roses.
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Presently, legal scholarship is debating mandatory vaccination, especially in the
context of the case law of the European Court of Human Rights (ECtHR) (Krasser,
2021), the SARS-COV-2 pandemic (King et al.,, 2022) and individual autonomy
(Ignovska, 2023). Nevertheless, it seems that the ongoing studies do not pay enough
attention to the detailed realization of human rights in domestic law, or they omit
the fact that the SARS-COV-2 pandemic was a unique event that has mostly ended.
It also seems that they forget that in the case of children, the problem of individual
autonomy does not play a role. In fact, the ambiguous legal position of children
regarding the vaccination issue is because of their inability to give valid consent when
their life or health, along with society’s well-being, is dependent on the vaccination.
In legal scholarship, Bagan-Kurluta and Drozdowska (2015) have indicated that this
position is shared in British and Polish legislation.

In the first part of this study, I present children’s right to be vaccinated as being
derived from the fundamental right to life. In the second part, I will present the
implications resulting from the connection between those rights. In the third part, I
will analyse Polish law regarding mandatory children’s vaccinations in the context of
the children’s right postulated in this paper. As a result, I will ask a question about the
realization of the child’s right to be vaccinated under Polish law.

1. The right to be vaccinated as a right of children resulting
from the right to life

1.1. Normative expansion of human rights

To begin, it is necessary to explain that the right to be vaccinated is clearly not a
right that is explicitly expressed in binding international human rights law. It brings
us to the necessity of explaining the terms ‘normative expansion’ or ‘proliferation’
of human rights. In the simplest sense, the term ‘proliferation of human rights’ is
understood as the multiplication of existing and recognized rights. The recognition
can be made by international legal instruments, by UN bodies in non-binding
instruments, or also just by the legal scholarship or case law of international courts.
However, this kind of proliferation has been criticized by international legal scholars,
who refer to it as human rights inflation, and as a result, it is often rejected (Van
Poecke et al., 2020).

On the other hand, legal scholars also offer a different approach to ‘human rights
proliferation, and these jurists rather tend to use the term ‘normative expansion,
such as, according to Marks (2016), the normative expansion of the right to health
resulting from non-binding interpretative instruments, especially from UN General
Comments. In his view, the derivation of the new right should not be confused with
the derivation of a right derived from a foundational right.
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The ‘normative expansion’ approach has a long tradition in human rights
scholarship. As early as 1969, Bleicher described the ‘para-binding’ influence of
United Nations General Assembly (UNGA) resolutions. According to him, UNGA
resolutions are not binding by themselves, but their legal power comes from their
role as the source of authoritative interpretation of binding law, specifically the
United Nations Charter and human rights pacts. Additionally, Bleicher asserts that
interpretation from UNGA resolutions is binding for the states which voted for them
due to the doctrine of legitimate expectations, while this is not so clear in the case of
states which voted against or abstained.

Finally, the general idea of foundational and derivative rights is commonly
shared by scholars from the border between law and ethics. A notable example of
this issue being explored in the field of ethics is the work of Steiner (2007), who
claims that ‘a foundational right is one that is not inferable from any other right and
from which other rights — derivative ones — are inferable’ Steiner notes that there
are two modes of how the derivative right can result from the basic (foundational’)
right: the inference mode (right X is an ‘instance’ of right Y) and the instrumental
mode (right X is the instrument to seize right Y). The first mode refers to the general
view presented by some natural law scholars, who ascertain that human rights can
be inferred from human needs (O’Connell, 2011). This highly speculative view is
hard to apply to international law, which is more closely linked with positive law. The
second mode, on the contrary, is reminiscent of the classic argument a fortiori and is
applicable in international law reasoning.

The above reasoning shows us the methodology for how we can find out that a
human right is not only a suggested and advocated human right, but really exists in
international law. Firstly, this right should result from an authoritative interpretation
of human rights law; the best sources are UN General Comments and UNGA
resolutions. Additionally, this right should be the instrument to seize a right which is
explicitly expressed in human rights law. Finally, the authoritative interpretation of a
binding norm should have relatively universal support among states.

1.2. The right of children to be vaccinated and the right to life

Children as the subject of law can be viewed from different perspectives. Firstly,
general documents on universal rights are also addressed to the rights of children
as human beings. Secondly, there are instruments of international law which are
specifically dedicated to children’s rights, particularly the Convention on the Rights
of the Child (CRC). Children can also be viewed as members of other specific groups
with special protection in international law, for example as persons with disabilities.

To start with, it is noteworthy that consideration of the right to life as foundational
for the right to be vaccinated arises from simple observation of reality. There is no
doubt that childhood vaccines reduce child mortality (McCullers & Dunn, 2008)
and that vaccination can prolong the life of every vaccinated child. Evidence-based
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medicine offers vaccines for many diseases which in their full form create a high or
medium risk of death for infants and children up to 15 years old. This can be analysed
more deeply in the context of specific diseases:

A child vaccinated against pertussis (whooping cough) is not at risk of
experiencing a severe version of the disease. In this case, vaccination
effectively eliminates the possibility of severe illness (Cherry, 1999).

— Vaccination for diphtheria reduces the risk of the childs death by 95%
(Truelove et al., 2020).

— Bacillus Calmette-Guérin (BCG) vaccination reduces the risk of TB infection
by 76% (Carter et al., 2012). While the exact reduction in the risk of death is
not always specified, we know that the risk of severe disease is reduced by
approximately 80%. Therefore, it is undeniable that the reduction in the risk
of death is significant.

— The smallpox vaccine reduces the risk of severe disease by 64% (Liu et al,,

2024). Consequently, we can estimate that the reduction in the risk of death

is even greater.

On the other hand, it is important to remember that not all diseases pose a direct
risk of death, and not all vaccinations significantly reduce the risk of death resulting
from infection. It is crucial to emphasize the relationship between an individual
child’s vaccination and the reduction of their risk of death. If vaccination against
diphtheria reduces the risk of death by 95%, this means that for the overwhelming
majority of children, survival is directly linked to vaccination. Nevertheless, as noted
above, not all vaccinations reduce the risk of death. In the next section of this paper,
I will discuss the distinction between life-saving and non-life-saving vaccines and, in
connection with this distinction, the boundary between the right to health and the
right to life.

The particular duty of the state which seems to be relevant is its duty to protect
life. According to the International Covenant on Civil and Political Rights (ICCPR),
‘[e]very human being has the inherent right to life. This right shall be protected by
law? The General Comment on this article elucidates that these words mean that
the state is obligated ‘to adopt any appropriate laws or other measures in order to
protect life from all reasonably foreseeable threat’ (UN Human Rights Committee,
2009). Infectious diseases are clearly a ‘reasonably foreseeable threat; so it is hard to
argue that access to vaccines for children is not an ‘other measure’ This protection
should be viewed as the protection of every individual life. It can also be seen as more
general protection of life because of the herd immunity built by vaccines (Bertoldi et
al., 2022), but it needs to be underlined that Article 6 of the ICCPR is rather about the
first sense of protection.

In the CRC we can find a similar regulation: it states that ‘States Parties shall
ensure to the maximum extent possible the survival and development of the child.
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This principle is interpreted broadly in legal scholarship. For instance, Loyd (2001)
argues that this regulation imposes an obligation on the state to prevent child sexual
exploitation. On the other hand, at the regional level, we can find confirmation that
the protection of the right to life relates to child vaccination. A remarkably interesting
example is the case law of the ECtHR. One of the most popular arguments from the
point of view of vaccine hesitancy is the claim that mandatory vaccination breaks the
right to life. The ECtHR has repeated many times that mandatory vaccination does
not breach this right and has suggested that the protection of the right to life could
imply the positive obligation of the state to promote vaccination (Simons et al., 2024).

Finally, we can find a similar regulation in the Convention on the Rights of
Persons with Disabilities (CRPD) and in the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP). It is noteworthy that the CRPD repeats the term ‘all
necessary measures, while the UNDRIP references the even broader category of ‘life
protection. Additionally, in the case of the CRPD, the jurisprudence of the Committee
on the Rights of Persons with Disabilities suggests that the denial of adequate
medical care is a breach of the right to life.! During the SARS-COV-2 pandemic,
the regulation resulting from the UNDRIP was noted by legal scholarship as an
argument for the obligation of the state to secure vaccination against COVID among
Indigenous peoples (Fukurai et al., 2023). Reference to the CRPD and UNDRIP
does not imply that all children should be treated as persons with disabilities or as
Indigenous peoples. However, it serves as evidence of the general view of the right to
life in international jurisprudence. This perception suggests a broad understanding
of the right to life, not only as the right not to be killed but also as the right to the
protection of life in a broad sense.

1.3. The right to health as foundational for the right of children
to be vaccinated

The second right which can be considered as foundational for children’s right to
be vaccinated is the right to health. As T argued in the previous section, some vaccines
serve as a means of protecting life, while others do not. Life-saving vaccines should
be seen as connected with the right to life, whereas vaccines that primarily protect
health should be regarded as connected with the right to health.

The right to health is often considered controversial, with its scope and content
remaining unclear for some scholars. A minority position, found particularly among
American legal scholars, argues that the right to health merely obligates the state to

1 The first case which began this line of jurisprudence is the case of H. M. v. Sweden (Committee on
the Rights of Persons with Disabilities, Communication no. 3/2011, 21 May 2012); it is repeated
in the recent case of al-Hawali Alghamdi v. Saudi Arabia (Committee on the Rights of Persons
with Disabilities, Views adopted by the Committee under Article 5 of the Optional Protocol,
concerning communication no. 84/2020******, 29 July 2024).
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‘not prevent” access to healthcare and does not impose a positive duty on the state
(Marks, 2016). However, the more widely accepted position holds that the right to
health is a hybrid right; it encompasses social rights, which can be understood as the
right to healthcare, as well as the ‘right to health in the strict sense}, which include
aspects such as personal inviolability (Tabaszewski, 2016).

Nevertheless, for this paper, the most important aspect of the right to health is the
state’s obligation to prevent disease and malnutrition. As described by Tobin (2012),
this obligation provides a useful framework, to which I will return later. According
to Tobin, the state’s duty to prevent disease and malnutrition includes implementing
various measures, such as vaccination programmes, but also extends to promoting
practices like handwashing. Generally speaking, it is not controversial that the right
to preventive medicine results from the right to health, not the right to life.

On the other hand, we need to scrutinize the real nature of what preventive
medicine is. According to the Oxford Dictionary of Epidemiology, preventive medicine
is ‘the application of preventive measures by clinical practitioners. It is a specialized
field of medical practice composed of distinct disciplines that utilize skills focusing on
the health of defined populations in order to promote and maintain health and well-
being and prevent disease, disability, and premature death’ (Porta, 2016, 225). This
definition highlights the key aspect of preventive medicine: its primary focus is on
the interest of the population rather than the interest of an individual. This prevention
paradox is a well-recognized concept in epidemiology, based on the idea that
preventive measures tend to provide significant benefits to the population as a whole
but relatively little benefit to each individual (Porta, 2016). As a result, the ‘statistical
person’ — as a member of society — becomes the primary focus of epidemiology and
public health policy, rather than any actual individual (Parmet, 2013). As I noted in
the previous section, according to evidence-based medicine, this paradox does not
apply to many vaccines. The vaccines mentioned above provide significant benefits to
individual children, which constitutes a legally relevant distinction between them and
other preventive medicine measures. The difference between standard prophylaxis and
vaccination is also reflected in the International Health Regulation, in which we can see
that the WHO distinguishes between vaccinations and prophylaxis (WHO, 2005).

Pierik and Verweij (2024), in their analysis of immunization, compare it to blood
transfusion. However, they argue that this analogy is not perfect, as herd immunity
may prevent some children from ever being exposed to infectious diseases. On the
other hand, they acknowledge that in certain cases, the analogy to blood transfusion
is complete, for instance in the case of post-exposure vaccination following contact
with hepatitis B. Their observations highlight the dual nature of vaccination:
some vaccines are life-saving, while others primarily serve as measures of disease
prevention, as suggested by the medical definition of prevention. The key question
is the scope of life-saving vaccinations. Pierik and Verweij, with an overly optimistic
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perspective, assume that children may never encounter tuberculosis or other life-
threatening bacteria and viruses.

A more fitting analogy might be that of a shooter randomly firing from a rooftop.
In such a situation, it would be clear that the state should either stop the shooter
or ensure that people can protect themselves, for example by wearing bulletproof
vests. Due to their right to self-determination, adults can legally refuse protection.
However, the state remains obligated to protect groups without self-determination,
the most common of which is children. Expanding on this analogy, in the case of
infectious diseases, stopping the ‘shooting’ is not an option, and there is more than
one ‘shooter’. For some threats, we have highly effective ‘bulletproof vests’ (vaccines),
while for others, the protection is less effective. Additionally, some ‘bullets’ (diseases)
may not be fatal.

This dual nature of vaccination allows for a crucial distinction regarding
the source of the right to vaccination. The key indicator appears to be the level of
benefit for the individual child. If a vaccine provides significant life-saving benefits
to an individual, it is not merely preventive, and its legal foundation is the right
to life rather than the right to health. Conversely, if a vaccine primarily serves a
preventive function, with greater benefits for the population than for the individual,
its justification lies in the right to health.

Another important distinction in vaccination policy is whether immunization
should be mandatory or optional. The source of the right to vaccination could serve
as a guideline for determining which vaccines should be mandatory for children
and which should remain optional. From another perspective, the extent to which
a vaccine reduces the risk of death also helps determine which legal interest is being
protected and, consequently, which fundamental right forms the basis for the right to
that vaccination.

2. Consequences of the recognition of the right of children
to be vaccinated resulting from the right to life

2.1. The right to life as a potentially peremptory norm

It seems that the consequences of recognizing children’ right to be vaccinated as
resulting from the right to life should begin with the statement that the right to life is
relatively often noted by legal scholarship as a peremptory norm of international law.
Within this paper it is impossible to determine the peremptory status of the right to
life, so I rather want to focus solely on the consequences of the assumption that the
right to life is a peremptory norm. However, it is necessary to outline the discussion
about this.

The most important point for legal scholarship is that the right to life as a
peremptory norm is indicated in Article 4 of the ICCPR, which says that Article 6
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of the ICCPR is the norm that cannot be derogated. Nevertheless, Shelton (2014)
suggests that the list included in Article 4 is only related to, not the same as, the list
of the peremptory norm. This seems correct in the light of the Centre for Civil and
Political Rights’ General Comment on Derogations during a State of Emergency (UN
Human Rights Committee, 2001). Casey-Maslen recently offered a detailed analysis
of the status of the right to life as a peremptory norm, but his argumentation seems
problematic. For instance, he argues that the status of the right to life as a peremptory
norm resulted from the Nuclear Weapon case of the International Court of Justice,
but it is hard to tell why he thinks that. Other legal scholars who assert that the right
to life is a peremptory norm are Kolb (2015) and Orakhelashvili (2008).

The other trouble with the identity of the peremptory status of the right to life
with the peremptory status of the right of children to be vaccinated is the fact that
international law scholarship recognizes something like ‘partially’ peremptory status.
In the context of the right to self-determination, many legal scholars argue that even
if the political self-determination of colonized peoples is the peremptory norm, the
other aspects of this right are not part of jus cogens.

If we assume that the right to life is the peremptory norm and that all rights
to life are peremptory (unlike the right to self-determination), the consequence of
this link is crucial. According to Article 53 of the Vienna Convention on the Law of
Treaties, a treaty (or other acts of international law) inconsistent with the peremptory
norm is void. The International Law Commission (2019) elaborated on this problem
and stated that peremptory norms are the source of interpretation of the entirety of
international law and determine how to apply every other norm or instrument of
international law.

Most interesting from the point of view of this paper, though, is the role
of the peremptory norm in domestic law. As the source of the duty of the state
(Orakhelashvili, 2008), peremptory norms should be viewed as the source of
interpretation of international law as well as of domestic norms. It seems that is
inexplicable why the court could disregard the duty of state, when the state obligated
to follow the peremptory norm and the court is the part of the state in the view of
international law (especially when we have in mind that they are just a few of the
fundamental norms of international law, which include, for example, prohibitions
on apartheid, genocide and executing juveniles) (Mik, 2013). In the context of the
right to be vaccinated, it is also clear that the result of the peremptory status of the
discussed norm is that it would surely ‘overcome’ other norms often raised by anti-
vaxxer parents, such as their parental custody, the right to privacy, the right to family
life and others.

2.2. The right to life as an ‘ordinary’ norm of international law

Regardless of the above, the peremptory status of the right to life, while interesting,
is not crucial for understanding the consequences of perceiving the right of children to
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be vaccinated as an aspect of the right to life. If the right to be vaccinated is part of the
right to life, it needs to be protected exactly like the latter. According to the ICCPR the
right to life ‘must be protected by law’. By analogy it can be said that children’s right to
be vaccinated must be protected by law. This observation is straightforward, but it leads
to the question of how exactly the law should protect this right.

Firstly, regardless of the peremptory or non-peremptory status of the right to
life, Article 4 of the ICCPR suggests some form of hierarchy of the rights included in
an instrument of international law. Commonly, we have a group of rights which are
claimed by vaccine-sceptical parents; here can be noted rights like the right to privacy
and family life (Simons et al., 2024), certain social and economic rights, particularly
the right to education (in the English-speaking world in particular, the mandatory
vaccination is carried out in schools) (Eichelbaum, 2019), the right to life per se
by the use of medical exemptions (Eichelbaum, 2019), and freedom of religion or
conscience (Tucak & Berdica, 2024). In fact, all these arguments have been rejected
by domestic and international courts, except for medical exemptions. This fact alone
illustrates that even a non-peremptory right of children to be vaccinated has priority
over the aforementioned rights.

It should be noted that protection of the right to life needs to fulfil some
requirements; it should meet the principle of proportionality and should not breach
norms which are clearly peremptory, like freedom from torture and degrading
treatment or the prohibition of genocide. It is hypothetical, but we can imagine that
mandatory vaccinations that are too intrusive could breach the right to freedom from
torture and degrading treatment. On the other hand, the protection of children’s
right to be vaccinated needs to be effective, by which I mean that even mandatory
vaccination may be just a law in a book if in reality anti-vaccine parents are able at
the end of the day to keep their children unvaccinated and in consequence leave them
vulnerable to infectious diseases.

Before the discussion of Polish law, it must be noted that the law of many
European states does not know the concept of mandatory vaccination at all (Bozzola
et al., 2018). This seems not to fulfil the ICCPR requirement of the ‘protection of the
right to life by law” and ir is completely incomprehensible. To sum up, it seems that the
most important requirement for domestic law resulting from international human
rights is the effectiveness of the protection of the right of children to be vaccinated. In
consequence, in the next paragraph I want to focus on the effectiveness of Polish law
concerning the mandatory vaccination of children.
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3. The realization of the right of children to be vaccinated
in Polish public law

An analysis of Polish public law should begin with an examination of the norms
derived from the Polish Constitution, which contains two norms that are particularly
relevant to this paper: the right to life and the right to health. It seems that Polish courts
and legal scholars face difficulties in drawing a clear boundary between the right to
life and the right to health in the context of healthcare. In Polish legal scholarship
it is popular to cite the judgment of the Polish Constitutional Tribunal (PCT) of 7
January 2004, which noted that ‘Article 38 [the right to life] is extremely strongly,
even inextricably, linked with Article 68 [...] The right to healthcare is primarily the
right to preserve life and defend it when it is threatened. It should be noted that in
the same judgment, the PCT also affirmed the principle in dubio pro vita humana,
as well as concluding that protection of life means the protection of the biological
existence of a person (Judgment of the Polish Constitutional Tribunal, 2004). In
Polish legal scholarship there is no doubt that the subject of protection of the right
to health is ‘health, and the centre of gravity of considerations regarding the right
to health resulting from the Polish Constitution is access to healthcare, preventive
healthcare, the system of public healthcare and similar areas (Tabaszewski, 2016). It
is not controversial to state that the vaccinations that eliminate the risk of death are
measures to protect the biological existence of a person.

The practice of Polish administrative courts suggests that vaccination obligation is
connected by the courts with the right to health if they highlight the benefits for society
resulting from protective vaccinations (e.g. Judgments of the Supreme Administrative
Court, 2 March 2023 and 30 March 2023); when Polish administrative courts allude
to the interest of a child, they do not refer to the right to health but to the other
provisions of the Polish Constitution (Judgment of the Provincial Administrative
Court in Szczecin, 2024). It is noteworthy that even in judgments where the courts see
the benefits from the vaccination for the individual, the emphasis finally falls on the
benefits for society and the realization by the state of the right to health through that
(Judgment of the Supreme Administrative Court, February 2023). It seems that when
Polish administrative courts have to connect the benefits of vaccination for individuals
to specific norms of the Polish Constitution, they are somewhat confused. The answer
to this confusion likely lies in the right to life.

The major legal act concerning the vaccination of children is the Act of 5
December 2008 on Prevention and Control of Infections and Infectious Diseases
in Humans. Article 17 of this act states mandatory vaccination determined by a
regulation of the Minister of Health. The vaccination shall be preceded by a qualifying
examination conducted by a doctor. According to this Act, protective vaccination is
the ‘administration of a vaccine against an infectious disease in order to artificially
immunize against the disease. It is noteworthy that the sole legal definition of
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vaccination seems to emphasize the interests of the vaccinated person rather than
society. Additionally, this definition does not directly address the question of whether
it pertains to the protection of life or health; instead, the protection of life or health
within this definition depends on medical facts. It is important to underline that
mandatory vaccination in the light of this Act does not mean that this is compulsory
vaccination. The compulsory administration of the drug is the exception; the Act
does not include vaccination of children as a situation when the use of coercion
is lawful (Baginska, 2021).

It can be argued that if, according to the Act of 27 August 2004 on healthcare
services financed from public funds, the vaccination can be seen as a healthcare
service (Melgie$ et al., 2018), this service can be connected only with the right to
health. This type of argumentation is not in accordance with the principle of the
primacy of international and constitutional law. Secondly, it fails to recognize that it
is uncontroversial that some healthcare services are connected with the protection of
the right to health. The term ‘health service’ alone does not determine which human
rights are being realized (Kocaj, 2015).

As noted by Drozdowska (2022), Polish law, generally speaking, places the
greatest emphasis on the interests of the individual, especially in the case of mandatory
vaccination for children. At the same time, the protection of a child’s interests
is expressed through respect for parental autonomy. According to Drozdowska,
Polish law assumes that parents are the best guardians of their child’s interests. This
assumption holds some truth, but it is also necessary to acknowledge that the very
concept of mandatory vaccination reflects state interference in the autonomy of
families and the state’s lack of confidence in parental guardianship.

In Polish legal scholarship, a significant issue is the question of patient consent
for mandatory vaccination. Some legal scholars argue that a doctor cannot administer
a mandatory vaccination without the consent of the juvenile’s parents, while others
contend that the mandatory nature of vaccination eliminates the need for consent
(Melgies et al., 2018). It seems that perceiving certain mandatory vaccinations as
protecting the life of the individual child based on the right to life strengthens the
argument that consent is not necessary. In practice, this means that the consent of
both parents may not be required (Boratynska, 2012).

For assessment of the effectiveness of the child’s right to vaccination, what is
crucial is what happens if the parent does not vaccinate their child. In Polish law
and practice, we can see three consequences resulting from non-performance of
the child’s mandatory vaccination: enforcement proceedings, criminal proceedings,
and the limitation of access to a kindergarten. Enforcement proceedings mean
that local health inspectors find out the reasons for the non-performance of the
child’s mandatory vaccination and impose an administrative fine on the parents
for pressuring (Czechowicz, 2021). Criminal proceedings are connected with the
fact that according to the Polish Code of Offences (Kodeks Wykroczeri), the non-
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performance is also an offence, punished with a fine up to PLN 1500 (about EUR
350) or with a formal reprimand (Daniel, 2014). Finally, limitation of access to a
kindergarten means that Polish local governments state that the vaccination of a child
is a criterion in the recruitment of children to kindergartens (Doroszewski, 2022).
The effectiveness of the first and the second consequences can be analysed together,
because according to the Polish Code of Offences, one of the hallmarks of an offence
is the prior ineffective use of administrative enforcement measures to compel the
offender to submit the minor to mandatory immunization.

Analysis of the case law of the Polish administrative courts suggests that if anti-
vaxxer parents do not want to vaccinate their child, enforcement proceedings take
a lot of time. In 2024 Polish administrative courts heard cases which had been sent
by health inspectors in 2021 (Judgment of the Provincial Administrative Court in
1.6dz, 2024) and 2017 (Judgment of the Provincial Administrative Court in Poznan,
2024). This means that the health inspectors knew about the lack of vaccination of
the children who were the subjects of these cases, but the enforcement proceedings
took so much time that these children’s lives were not protected by the vaccinations
for many years.

In fact, according to the Act of 27 August 2004 on Healthcare Services Financed
from Public Funds, the patient has the right but no obligation to receive healthcare
paid for from public funds. On the other hand, the initiation of enforcement
proceedings brings about complications. According to the medical community,
a change in the interpretation of the rules regarding the choice of a child’s doctor
undermines supervision of mandatory vaccinations. Previously, parents could not
simply opt out of public healthcare, but now it is allowed (Mieczkowska & Pienigzek-
Osinska, 2024): according to the Act of 27 August 2004, patients have the right but
not the obligation to receive healthcare financed by public funds.

The flaws of the kindergarten requirements in the Polish model are quite obvious:
they regard only public kindergartens, when there are many private kindergartens
in Poland that even get subsidies from the public budget (Milek & Ablinski, 2021).
These rules are only on the local level, so if the parents do not want to vaccinate their
child, they can just send their child to the public kindergarten in the neighbouring
municipality. Nevertheless, local governments establish similar rules regarding access
to public nurseries (Judgment of the Provincial Administrative Court in Poznan,
2024). As in the case of kindergartens, the basic flaw of these rules is their local
character. Finally, according to the Polish Ministry of Education, a public school can
deny participation in foreign trips - although in the case of a national trip, schools
and teachers do not have the right to deny the participation of a non-vaccinated child
(Polish Ministry of National Education, 2017).
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Conclusions

It can be stated that the child’s right to be vaccinated seems to be a derived right
from the right to life. The text of the ICCPR especially suggests this link, but so do
the texts of the other instruments of international law as well as legal scholarship
regarding the right to life. As a consequence, the law should protect the right to be
vaccinated in a comparable way to the right to life, because vaccinations save lives.
Although it seems that the ICCPR is not the only instrument of international law
confirming the derived character of the right of children to be vaccinated, the
legal text of the Convention on the Rights of the Child supports this fact as well.
Nevertheless, the strongest and most unexpected support for this notion originates
from the jurisprudence of the Committee on the Rights of Persons with Disabilities.

The analysis of Polish practice regarding this issue is disheartening. In
fact, in Polish legal practice, children can go for many years without necessary
immunizations. This paper only outlines the problem in Poland, and further research
is needed to determine how to better protect children’ right to vaccination. However,
from this study we can draw more general conclusions regarding the form of legal
protection for children’s right to be vaccinated. There is no reason to completely
distinguish between immunization and other medical procedures aimed at saving
lives. Theoretically, it can be argued that the refusal of blood transfusions by Jehovah’s
Witnesses poses a direct danger to a child’s life, which is a reason for a court to
intervene in parental decisions. Conversely, the danger posed by hepatitis C can be
equally direct, though less visible.

As recommendations, firstly I would suggest that further studies are needed to
analyse the connection between vaccination and the right to life in the case of adults.
While this study focuses on children, examining the vaccination rights of adults
could lead to interesting conclusions, especially regarding optional and paid-for
vaccinations for pertussis in adults. Secondly, it seems that if the source of children’s
vaccination rights in the case of many diseases is the right to life, then Poland, as well
as other states, are obligated to maintain strong supervision of children’s vaccinations
in their best interests. Specifically, it appears necessary to establish a duty for parents
to utilize public healthcare, as recommended by the medical community. Thirdly, if
the right to vaccination is a children’s right, it is logical that the state should establish
mandatory vaccinations for children as a way to protect their interests, not merely as
a tool for achieving herd immunity. Lastly, in the context of access to kindergartens,
it is clear that the issue of access to public kindergartens and nurseries should be
resolved at the national level, in the spirit of protecting children’s lives.
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