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Artykuły:

Robert Lizak, Sebastian Skuza
The Inflation Reduction Act as an Element of Shaping the US Grand Strategy and the UN Strategy of Global Goals

DOI: 10.15290/bsp.2024.29.01.01

Abstract: The purpose of this article is to present the US Inflation Reduction Act (IRA), signed by the US president on 16 August 2022, which provides the legal basis for the largest nationwide public investment in the economic, social and environmental spheres since the 1930s. The Act is an offshoot of the 2020–2021 legislative effort known as the Build Back Better Plan, which aims to create synergies between the US Grand Strategy to maintain the ‘exorbitant privilege’ of being the economic hegemon (resulting from the balance of power in the global economy and international politics, the status of the US dollar as an international currency and the oversight of the global reserve currency that has protected US sovereignty, security and prosperity to date) and the Agenda 2030 for Sustainable Development, adopted in 2015 by 193 UN Member States. The assessment of the US IRA is relevant not only because of the attempt made to holistically assess US strategic policy goals, including in the area of sustainable finance, but also to isolate global development trends in economic, social and environmental areas.

Słowa kluczowe: Environmental Social Governance (ESG), national security law, renewable energy, strategic management, sustainable finance

Zakres stron: 11-26

Ladislav Hrabčák, Miroslav Štrkolec
EU Regulation of the Crypto-Assets Market

DOI: 10.15290/bsp.2024.29.01.02

Abstract: The present paper discusses the issue of regulation of the crypto-assets market. This area is still struggling with a lack of legislation, and there are only some initiatives to regulate the market. The aim of the article is to analyse the state of legal regulation of the crypto-assets market while simultaneously pointing out problematic issues with de lege ferenda proposals. For this purpose, we established two hypotheses: the crypto-assets market needs to be regulated by legal acts of a European nature (H1), and the adopted EU legal acts regulating the crypto-assets market are adequate and sufficient (H2). Several types of scientific papers, such as analysis, synthesis, and the historical method, were used in the preparation of this paper.

Słowa kluczowe: digital revolution, crypto-assets, crypto-assets market, financial law, financial-market law
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Magdalena Fedorowicz, Anna Zalcewicz
Challenges Posed to the EU Financial Market by the Implementation of the Concept of Sustainable Financing

DOI: 10.15290/bsp.2024.29.01.03

Abstract: The subject of this study is, firstly, the identification of new obligations for financial institutions and supervisors resulting from the normative inclusion of ESG (environmental, social and governance) policy in financial market regulation. Secondly, we will answer the question of whether and to what extent the current regulatory pattern is changing in connection with ESG policy and, for this purpose, conduct an examination in the light of the provisions of the sustainable finance risk law from the perspective of a financial institution operating on the financial market, taking into account supervisory regulations in this area. The study also aims to consider various possible solutions for the optimal implementation of the policy of counteracting sustainable development risks in financial market law.

Słowa kluczowe: financial market, sustainable finance, sustainability risk
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Patrycja Zawadzka
Independent Fiscal Institutions: Considerations in the Context of Current Challenges in Public Finance and Law

DOI: 10.15290/bsp.2024.29.01.04

Abstract: This paper discusses the idea of the functioning of an independent fiscal institution (IFI) in Poland according to the EU’s requirements. The first section provides an overall description of the institution. Section 2 provides theoretical insights into possible institutional models of IFIs which are established in the EU: the purpose is to discern what lessons can be learnt from IFI models in other EU countries. Section 3 discusses the legal basis of and standards in this area of public-sector control; section 4 addresses how that adoption would look in Poland. The objective of the article is to determine what the challenges in the Polish state fiscal policy are.

Słowa kluczowe: budgetary institutions, fiscal councils, independent fiscal institutions, legislation, public finances, transparency
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Tereza Svobodová
Tax Instalment Plans: A Legal Instrument of Financial Sustainability in a Crisis

DOI: 10.15290/bsp.2024.29.01.05

Abstract:The Covid-19 pandemic as well as the war in Ukraine represent the biggest hit to the Czech economy since the Great Recession. In the Czech Republic, several tax measures are being used to help economic entities overcome the current crisis and keep their businesses running. One of them is the tax instalment plan. This article aims to identify why the tax instalment plan could be an appropriate fiscal measure in times of economic crisis. The author presents a classical legal instrument in the tax area – the tax instalment plan – and analyses it from an innovative point of view rather than the usual perspective, that is, from the macroeconomic point of view. The article analyses the legal conditions for the use of this instrument in the Czech Republic, points out the difficulties of interpretation in practice and evaluates it in the context of the theoretical background of desirable fiscal crisis measures. The conclusions of the research confirm the hypothesis that this legal instrument is an effective and used tool for facilitating the sustainability of private and public finances in times of crisis. It combines the desirable aspects of both automatic stabilisers and discretionary measures.

Słowa kluczowe: discretionary interventions, economic crisis, fiscal instruments, instalment plans
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Salvatore Antonello Parente
Environmental Taxation and the Circular Economy: What Are the Prospects in the European Context?

DOI: 10.15290/bsp.2024.29.01.06

Abstract: The transition from a linear economy model to a circular economy system heralds great opportunities: on the one hand, because by smoothing out diseconomies and reducing waste, it can favour the ecological transition and steer production in the direction of sustainability and respect for the environment; on the other, because by offering economic operators the opportunity to become more competitive and to achieve considerable advantages, it can create jobs and facilitate integration and innovation at a social and an industrial level. To this end, a dimension of environmentally targeted taxation can only assume importance, characterized by the metamorphosis from a linear taxation system to a circular taxation paradigm: the former, dominated by the principle of fiscal neutrality, loses sight of non-tax purposes to attach importance only to those of revenue, too often ending up financing expenditure for expenditure and therefore even waste; the latter, through the taxation of waste and the use of tax eco-incentives, favours reuse and recycling, fully implementing the paradigm of the circular economy. In this perspective, through the preparation of a virtuous model and the elaboration of an agenda for future European growth centred on radical changes in production and consumption processes, the circular economy system can be fully implemented, promoting sustainable development and the efficient allocation of resources.

Słowa kluczowe: analysis perspectives, circular economy, criticality profiles, environmental taxation, sustainable development
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Bogumil Pahl, Mariusz Popławski, Michal Radvan, Anna Vartašová
The Legal Construction of and Legislative Issues Concerning Tourist Taxes: A Comparative Law Case Study

DOI: 10.15290/bsp.2024.29.01.07

Abstract: The purpose of this study is to describe the legal construction of and problems related to legislative issues concerning tourist taxes. It is based on analysis of the regulations contained in the conditions for the collection of local taxes, which result primarily from the provisions of the Polish Tax Code. These were compared with the laws of Slovakia and the Czech Republic. From a methodological point of view, we decided to focus on the regulations in force in one of the most famous tourist destinations in Poland, Zakopane, located near the border with Slovakia and the Czech Republic. The research shows that the legal solutions applied in Poland are flawed. In Poland, the tourist tax can as a rule only be levied in locations where certain levels of air pollution are not exceeded; however, this is not followed in practice. This leads to our claim that the legal solutions in this area should be changed. Maintaining the solutions currently in force in Poland leads to a situation in which legal fictions are allowed. We suggest the introduction of solutions similar to those found in the Czech Republic and Slovakia, where the tourist tax is not dependent on air pollution. The characteristic feature of this tax should be that it is levied on all types of stays, regardless of the purpose of the stay, the type of contract between the guest and the accommodation provider or the place where the guest stays.

Słowa kluczowe: Czech Republic, local fees, Poland, Slovakia, tax law, tourist tax

Zakres stron: 113-128

Ádám Pál
A Candle in the Wind? The Tax Autonomy of Hungarian Municipalities in Light of the Coronavirus Pandemic

DOI: 10.15290/bsp.2024.29.01.08

Abstract: This article aims to offer a brief introduction to the system of local tax autonomy in Hungary, primarily by accentuating its peculiar features compared to other systems used in the region. Particular attention is paid to the local business tax, a less typical source of local revenue, which constitutes the backbone of the Hungarian system, and to the relatively recently introduced possibility for local authorities to levy so-called ‘settlement taxes’ on an open-list basis. The author then describes how the coronavirus pandemic and the measures aimed at mitigating its economic consequences affected local governments’ financing mechanism and fiscal capacity. Finally, by drawing conclusions from these occurrences, the resilience of local tax autonomy in Hungary is evaluated.

Słowa kluczowe: tax autonomy, fiscal autonomy, Hungary, local government, local taxes

Zakres stron: 129-146

Rafał Dowgier, Artur Olechno, Sabina Grabowska
Municipal Tax Policy in State Emergencies

DOI: 10.15290/bsp.2024.29.01.09

Abstract: A significant part of the revenue supplying municipal budgets in Poland comes from taxes that are subject to municipalities’ constitutionally enshrined powers. This income is mainly generated by contributions connected with the right of property ownership, among others. Apart from a fiscal function, taxes may also stimulate specific processes. Positive stimulation within the scope of tax policy is mainly based on various types of tax preferences. They may be applied as a tool of tax policy which fulfils specific economic and social objectives. These issues have become particularly important during emergencies taking place in the state, such as the COVID-19 pandemic, the migration crisis or the war in Ukraine. In the wake of the recent occurrence of such types of quasi-extraordinary measures, it is reasonable to ask a question about the need to adjust the legal limits of municipal tax powers in this regard. Concurrently, the necessity to maintain balance between support provided to specific categories of entities and the financial needs of municipalities may not escape notice. The Polish experience shows that as a consequence of emergencies, ad hoc solutions of a merely occasional nature have been introduced to the tax law system. Hence a thesis may be formulated according to which it is reasonable to approach this kind of phenomenon in a systemic way, which should be reflected in the introduction of standard and stable tools that could enable municipalities to undertake specific action. The purpose of this study is to verify this assumption, relying, most of all, on the experiences and needs that have emerged in Poland in recent years.

Słowa kluczowe: extraordinary measures, local government, tax policy, taxes
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Michał Mariański
The Application of the Public Order Clause on the Financial Market as One of the Elements for Building Sustainable Finance in a Comparative Perspective

DOI: 10.15290/bsp.2024.29.01.10

Abstract: The public order clause is an instrument of private international law that limits the possibility of applying the law of a designated country in cross-border contractual relations. The role of the clause is to protect the specific interests and values of a given legal order, the importance of which is so significant that it justifies refusing to apply foreign law or limiting the scope of its application. From the point of view of the subject of this study, the public order clause could potentially be applied by national supervisory authorities in a situation of a threat to the security and stability of a given financial market. Thus the purpose of this article, in which the author uses the functional approach of the comparative legal method, the historical-descriptive method and the dogmatic method, is to verify the thesis about the possible use of the public order clause as an instrument supporting the process of building sustainable finance, along with its limitations in the form of the French concept of effet atténué and also from a comparative and cross-border perspective.

Słowa kluczowe: public order, financial markets, sustainable finance, French law, effet atténué

Zakres stron: 161-173

Damian Cyman, Michal Janovec
Institutional Financial Consumer Protection in Czech Republic and Poland: Differences, Strengths, Weaknesses, and Challenges

DOI: 10.15290/bsp.2024.29.01.11

Abstract: The financial market plays a crucial role in economic growth, but it also poses risks to consumers, who may not have the expertise to navigate its complexities. This article examines the importance of consumer protection in the financial market and the legal background for regulation, including the stable and effective institutional set-up of consumer protection in Poland and the Czech Republic. It also discusses various initiatives that have been implemented to safeguard consumers in the financial market, such as regulations and policies designed to prevent deceptive practices and fraudulent behaviour. Finally, the article highlights the challenges facing consumer protection in the financial market regarding the institutions dealing with it, including the need for more effective enforcement mechanisms.

Słowa kluczowe: consumer credit, consumer protection, financial market, financial regulation
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Tomasz Nieborak
Central Bank Digital Currency as a New Form of Money

DOI: 10.15290/bsp.2024.29.01.12

Abstract: The possibility of introducing another form of official money, the Central Bank Digital Currency (CBDC), recognised by legislation, has long been discussed worldwide. This paper aims to analyse the advantages and disadvantages of such a solution, as well as to highlight the challenges facing legislatures about the possibility of legalising digital currency and, above all, protecting the rights and freedoms of citizens participating in the process. Due to its technological nature, CBDC is characterised by a much lower level of anonymity than conventional cash, which is often presented as a disadvantage. However, an analysis of this solution seems to weigh in favour of its advantages. One of them is the possibility of using CBDCs to support the process of financial inclusion referred to in the United Nations document Transforming our world: The 2030 Agenda for Sustainable Development. This is an important subject of academic research that can be carried out under the doctrine of financial-market law. Undoubtedly, this matter also has an increasing impact on the practice of financial-market functioning and fiscal and monetary policy decisions. In particular, financial law plays a key role in solving socio- economic problems and is becoming an instrument for achieving the goals set by the United Nations. The research subject of CBDC is innovative and exploratory, as money, no matter how it is perceived, is, has been and will continue to be an instrument to change the world for the better.

Słowa kluczowe: Central Bank Digital Currency, central banks, money, new technologies, sustainable development, trust
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Anna Jurkowska-Zeidler, Johan Schweigl
Towards the Greening of Banking: A Comparison of the Polish and Czech Financial Markets

DOI: 10.15290/bsp.2024.29.01.13

Abstract: The role of the banking system in promoting and implementing the Sustainable Development Goals in Europe has recently become very significant. As an important part of the financial sector, green banking helps to achieve the goals of sustainable development, which, in times of global financial, economic, climate, and social crises and of war, is very important. The authors aim to present the general approach to ‘green banking’ in Poland and the Czech Republic as represented by the banking sectors themselves and the national regulatory and supervisory authorities, with reference to the EU legal framework. They posit that ‘green banking’ is an increasingly important trend in the development of the Polish and Czech financial markets and conclude that EU regulations are the biggest driver of change in green finance, resulting in an increased awareness of environmental, social, and corporate governance (ESG) factors. What is required, however, is greater systemic involvement of the institutions that constitute the financial safety net, especially central banks. The research has used a theoretical and dogmatic-legal method, based on content analysis and the availability of source information, i.e. theoretical-legal publications, overview sector reports, and, in particular, legal regulations key to the topic.

Słowa kluczowe: green banking, green finance, sustainable finance
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Tomáš Šipoš, Marie Karfíková
The EU’s Emergency Intervention against High Energy Prices: Implications for the Visegrad Group Countries

DOI: 10.15290/bsp.2024.29.01.14

Abstract: The energy market in the European Union has recently faced significant external influences, which have resulted in turbulent developments in wholesale energy markets. The extraordinary and sudden increase in electricity prices and the imminent risk of further increases required a joint solution by the Member States at the end of 2022. On 6 October 2022, the Council of the European Union adopted Regulation 2022/1854 on Emergency Intervention to Address High Energy Prices, which establishes an emergency intervention to mitigate the effects of high energy prices through exceptional, targeted and time-limited measures. In this paper, the authors focus on the legal framework adopted to introduce the mandatory cap on market revenues to electricity producers in the countries of the Visegrad Group (the Czech Republic, Hungary, Poland and Slovakia).

Słowa kluczowe: cap on market revenues, energy, financial law
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Edvardas Juchnevicius, Kambariddin Mekhmonov, Małgorzata Stwoł
State Special Funds in Poland and Uzbekistan: A Comparative Legal Analysis

DOI: 10.15290/bsp.2024.29.01.15

Abstract: This paper presents a comparative analysis of state special funds in Poland and Uzbekistan, focusing on their legal dimensions within the framework of financial law. State special funds play a vital role in the allocation and management of public resources, serving as targeted financial mechanisms to address specific needs and promote socio-economic development. However, there is limited comparative research examining the legal frameworks and operational aspects of these funds in different jurisdictions. This study aims to fill this gap by conducting a comprehensive analysis of state special funds in Poland and Uzbekistan, providing valuable insights into their legal frameworks, objectives, structures, and operational mechanisms. The research objectives of this study include examining the legal frameworks governing state special funds in both countries, analysing their objectives and operational mechanisms, identifying similarities and differences, and assessing their effectiveness and challenges. By achieving these objectives, this study aims to contribute to the enhancement of financial- law practices in both jurisdictions and to provide knowledge for improving the legal frameworks and operational efficiency of state special funds.

Słowa kluczowe: off-budgetary funds, public finance, public funds, state special funds
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Elżbieta Feret
Constitutional and Legal Regulations on Financial Security and the Security of the Financial Interest of the State in Regard to the Challenges of the 21st Century

DOI: 10.15290/bsp.2024.29.01.16

Abstract: This study demonstrates the interdependence of constitutional regulations and two types of state financial security: general financial security and the security of the financial interest of the state. An indication of these two types is possible due to existing legal regulations resulting primarily from constitutional regulations, but also from ordinary laws that allow for the analysis of the activities of public authorities in the field of collecting and spending public funds, in the budgetary, tax and banking contexts. The considerations discussed here are of particular importance due to the unstable political, economic, social and, above all, financial situation. In such difficult circumstances, it seems obvious that constitutional regulations should be the basis for ensuring the financial security of the state, while indicating to what extent the applicable provisions meet the challenges of the modern, unstable world. The considerations have been based primarily on the regulations resulting from the Constitution of the Republic of Poland, with an indication of which are the most important from the point of view of the adopted topic, the regulation of separate acts. In order to discuss the selected issues, it has also been necessary to refer to selected bibliographic items and court decisions. The study is selective and not comprehensive, constituting a stimulus for further research in this area.

Słowa kluczowe: banking regulations, budget regulations, Constitution of the Republic of Poland, financial power of the state, financial security of the state, security of the financial interest of the State Treasury, tax regulations
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Wojciech Białogłowski, Dominika Łukawska-Białogłowska, Bogusław Przywora
Suspendium ad Kalendas Graecas? The Problem of the Constitutionality of Suspending the Statute of Limitations for Fiscal Offences during the State of the Epidemic or the State of the Epidemic Threat as the Example of Broadly Understood ‘Fiscal Repression’ of the State against the Individual

DOI: 10.15290/bsp.2024.29.01.17

Abstract: One of the basic principles defining the relationship between individuals (including entrepreneurs) and the state is the principle of protecting the citizen’s trust in the state and the law enacted by it. This principle is based on legal certainty, understood in the jurisprudence of the Constitutional Tribunal of the Republic of Poland as a certain set of features inherent in the law which ensure legal security for the individual; the individual then has the possibility of full knowledge of the reasons for the operation of state authorities and the legal consequences that his or her actions may entail. An individual should be able both to determine the consequences of behaviours and events on the basis of the legal status in force at a given moment, and to expect that the legislator will not change it arbitrarily. On 22 June 2021, Article 15zzr was added to the Act of 2 March 2020 on special solutions related to the prevention, counteraction and combating of COVID-19, other infectious diseases and crisis situations caused by them; the article stipulates that during the state of epidemic threat or state of the epidemic, as announced due to COVID-19, and in the period of six months after their cancellation, there is no statute of limitations for the criminality of the act and no statute of limitations for the execution of a penalty in cases of crimes and fiscal crimes (paragraph 1); the periods referred to above are counted from 14 March 2020 – in the event of an epidemic threat, and from 20 March 2020 – in the event of an epidemic (paragraph 2). The subject of this paper is an attempt to answer the question of whether the indicated provision – interfering with the current model of the relationship between penal fiscal law and tax law – meets constitutional standards.

Słowa kluczowe: penal fiscal law, statute of limitations, the Constitutional Tribunal, the Constitution
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Komentarz:

Leonard Etel, Petr Mrkývka
Burden of Proof or the Principle of Cooperation in Granting Tax Relief? Commentary on the Judgment of the Supreme Administrative Court of the Republic of Poland of 14 September 2022, III FSK 538/22

DOI: 10.15290/bsp.2024.29.01.17

Abstract: The purpose of this commentary on the judgment of the Supreme Administrative Court (SAC) mentioned in the title is to present the relationship between the tax authority and the taxpayer seeking relief from a tax liability. The literature and court rulings, the most recent example of which is the SAC ruling under review, indicate that it is the taxpayer who bears the burden of proving that the prerequisites for granting tax relief are present, namely an important interest of the taxpayer or the public interest. The institution of the burden of proof, characteristic of civil proceedings, should not be transferred to tax proceedings, where it is the statutory duty of the tax authority to clarify all the circumstances of the case. This does not mean that the taxpayer should not point out to the tax authority all the circumstances supporting the granting of relief. However, this does not follow from the fact that the taxpayer, as the applicant, bears the burden (obligation) of proving the existence of the prerequisites. There are and should be no provisions in the Tax Code imposing such an obligation. The taxpayer should submit any evidence justifying the relief in compliance with the principle of cooperation between the taxpayer and the tax authority. This is one of the general principles of tax law found in the literature and court decisions and boils down to the fact that the taxpayer is obliged to cooperate with the authority in charge of the procedure for granting the tax relief requested by the taxpayer. This principle, like many other general principles of tax law, should be inscribed in the current Tax Code, as has long been advocated in the literature.

Słowa kluczowe: burden of proof, principle of cooperation, tax relief
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Articles:

Adam Wiśniewski

The Protection of Entrepreneurs and the European Convention on Human Rights

DOI: 10.15290/bsp.2023.28.04.01

Abstract: In comparison to the European Convention on Human Rights, the EU Charter of Fundamental Rights, which provides in its Article 16 for the freedom to conduct a business, is a much more modern instrument. In this article I argue that the Convention nevertheless appears to be no less important a document offering protection of entrepreneurs’ rights. This is the case even though it does not provide any particular rights devoted to the running of a business by entrepreneurs. This is possible, first of all, due to the right of individual application which may be lodged directly with the European Court of Human Rights in its capacity as an international court. No comparable measure for an individual complaint is available under the UN Charter. Secondly, the extensive case law of the Strasbourg Court has made it possible for entrepreneurs to rely on a number of Convention rights, despite the fact that these rights, at least at first glance, are not connected with the running of a business. This refers not only to the right to a fair trial on the protection of property, which offer entrepreneurs the protection of a number of their interests, but also to rights which at first glance have nothing to do with the running of the business, such as the right to respect for private and family life protected under Article 8 of the Convention. As a result, the right of individual complaint to the ECtHR should be perceived as an important measure of the protection and enforcements of entrepreneurs’ rights at the international level, in case of any failure to secure the protection of those rights at the national level.

Keywords: entrepreneurs, European Convention on Human Rights, European Court of Human Rights, individual complaint, human rights
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Dawid Miąsik, Kamil Kapica

The Duty of National Administrative Authorities to Respect the EU’s Fundamental Rights in Fining Proceedings and the Consequences Thereof

DOI: 10.15290/bsp.2023.28.04.02

Abstract: Fines levied on individuals, including entrepreneurs, are measures of vital importance for securing the effectiveness of EU law. They are primarily imposed by national administrative authorities who apply national laws. Those authorities must respect the EU’s fundamental rights during national fining proceedings following the Fransson and Pfleger formulas. They must also respect the general principles of EU law. These rights and principles shield individual entrepreneurs against arbitrary and unlawful activities by national authorities. They determine whether an individual can be fined, how high a fine is legitimate and how the fining proceedings should be conducted.

Keywords: Charter of Fundamental Rights, implementing EU law, general principles of EU law, national administrative authorities, national fining proceedings, sanctions
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Monika Szwarc

Enforcement of EU Law: Effectiveness and Fundamental Rights as Limits to the Ius Puniendi Exercised by Member States in Fiscal (Criminal) Proceedings

DOI: 10.15290/bsp.2023.28.04.03

Abstract: This article analyses the limits to Member States’ powers in the field of enforcing (criminal) penalties for infringements of EU law, with particular focus on the protection of the EU’s financial interests. The article addresses the issue of the broad interpretation of the concept of ‘fraud’ within the meaning of Article 1(1) of the PFI Convention, which resulted in imposing an obligation on Member States to establish criminal penalties for certain serious VAT fraud. Next, the article analyses the requirements of effectiveness and equivalence of penalties established in domestic law for infringements of EU law, which may affect not only the severity of penalties, but also the rules of criminal procedure (limitation periods in pre-trial and judicial proceedings). Finally, the article presents the main developments in the context of limitations of ius puniendi, which stem from the obligation to protect fundamental rights under the Charter of Fundamental Rights.

Keywords: enforcement of EU law, EU criminal law, effectiveness of EU law, protection of fundamental rights, PFI Convention, PFI Directive, protection of financial interests of the EU
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Maciej Etel

Objection to Inspection Activities as a Special Legal Instrument for Protection of the Entrepreneur

DOI: 10.15290/bsp.2023.28.04.04

Abstract: Objection to inspection activities is a special legal instrument that allows an entrepreneur to react in a situation where inspection activities have been undertaken and conducted in violation of the regulations governing the rules and procedures for such inspections of business activities. This study analyses this instru- ment, in particular the possibility of filing an objection and exclusions in this regard, authorized entities, the issue of quasi-objections, the effects that the objection cau- ses or may cause, the rules of procedure for the filing and resolution of the objection, as well as the issues of complaints against the decision to continue controlling acti- vities and complaints to the administrative court. In addition to the analysis of legal provisions creating the normative construction of objection to inspection activities, the study includes related assessments, conclusions and findings of doctrine and jurisprudence. The study answers the question of whether an objection to inspection activities is an effective and available instrument to protect the entrepreneur in a situ- ation where inspection activities are conducted in violation of regulations.

Keywords: entrepreneurs, entrepreneur law, inspections, inspection authority, objections
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Karolina Zapolska

DAC7 Directive 2021/514/EU: Review of Some Solutions in the Context of the Fundamental Rights of Entrepreneurs

DOI: 10.15290/bsp.2023.28.04.05

Abstract:This article presents selected provisions of EU Council Directive 2021/514 of 22 March 2021 amending Directive 2011/16/EU on administrative cooperation in the field of taxation, known as the DAC7 Directive. On 8 February 2023 a draft law amending the Act on the exchange of tax information with other countries and certain other acts was published by the Polish government. The draft law implements the provisions of the DAC7 Directive. The author attempts to make a concise description of the provisions of the DAC7 Directive, with particular emphasis on the new obligations of entrepreneurs in this respect. The issue of respecting the fundamental rights of entrepreneurs, especially in the context of the freedom to conduct business activity, is also discussed. At the same time, the author points to possible problems that the Polish legislature may encounter when transposing or implementing documents of such content to the Polish legal system. The study of the outlined problems is mainly based on the comparative, dogmatic and legal methods. Considering the range of issues discussed in the article, as well as the need to limit the work, it should be noted that the text will not be comprehensive and only highlights some selected problems.

Keywords: DAC7, economic freedom, entrepreneurs, fundamental rights
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Elżbieta Karska, Vita Czepek

The Rights of Transnational Corporations under International Humanitarian Law

DOI: 10.15290/bsp.2023.28.04.06

Abstract: For several decades, transnational (multinational) corporations have been considered significant actors in international relations. It is also an undeniable fact that transnational corporations are economically stronger than many states. They are also increasingly present in situations of armed conflict. On one hand, companies operating in unstable environments are exposed to the violence and consequences of armed conflicts. On the other hand, some of their actions during armed conflicts may lead to violations, particularly of international human rights law. In this paper, however, the authors would like to focus more on the status of the protection of transnational corporations under international humanitarian law. It is possible to put forward the thesis that transnational corporations, having met certain requirements, can enjoy protection under international humanitarian law. Verification of this research thesis requires analysis of issues such as the relationship between international human rights law and international humanitarian law. It also requires the analysis of the legal basis on which the rights of transnational corporations may be founded and their scope.

Keywords: armed conflicts, international humanitarian law, transnational corporations
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Pieter Van Cleynenbreugel

The Privilege against Self-Incrimination in EU Competition Law: Time for a Case Law Update?

DOI: 10.15290/bsp.2023.28.04.07

Abstract: Since 1989, the Court of Justice of the European Union has recognised a privilege against self-incrimination for undertakings subject to public enforcement procedures on the basis of Articles 101 and 102 TFEU. That privilege forms part of the fundamental rights of the defence. Over time, the privilege has been read into Article 6 ECHR and has gained ground in other domains of EU law as well. Against that background, the question arises as to whether the CJEU’s original case law in the field of EU competition law needs to be updated. This paper revisits that case law by comparing it with developments in the context of the ECHR and in other domains of EU law. It argues that, in light of those developments, a case law update may indeed prove necessary. However, such an update alone would not sufficiently address the practical difficulties currently surrounding the application of the privilege in practice. For that, more coordinated legislative action would be warranted.

Keywords: ECHR, EU competition law, fundamental rights, public enforcement, self-incrimination
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Kati Cseres, Karolina Hwija

Sped-Pro: The Impact of Rule-of-Law Backsliding on the Enforcement of (EU) Competition Law

DOI: 10.15290/bsp.2023.28.04.08

Abstract: The Sped-Pro judgment concerns an action for annulment of an EU Commission decision rejecting a complaint alleging the abuse of a dominant position by the Polish state-owned railway company PKP Cargo. In this judgment, the General Court for the first time established a direct link between systematic deficiencies in the legal order of a Member State and the ability of its competition authority to investigate and take enforcement action under EU law. The General Court addressed issues of the rule of law as an element of effective competition law enforcement and the case allocation principles between the Commission and National Competition Authorities (NCAs) under the decentralised enforcement system of Regulation 1/2003. The General Court now requires the Commission to examine, when handling complaints, whether an NCA can actually enforce EU law effectively.
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The Principle of Equal Treatment in the Google Shopping Case

DOI: 10.15290/bsp.2023.28.04.09

Abstract: This article reflects on the principle of equal treatment as a constant feature that pervades the European Union’s legal order and its specific role in competition law. Throughout history, this principle has been a foundation stone for developing the characteristics, such as freedom of movement, that one would consensually recognise as distinctive features that make the European Union a sui generis political construction. After a brief analysis of the principle’s development and ever-expanding contours, with new instruments emerging along the way and contributing to its importance, we will focus on the application of this principle to competition law. Paying particular attention to the Google Shopping case, we will demonstrate how the general principle of equal treatment remains relevant when confronted with new types of discriminatory abuses.
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Directive (EU) 2019/1 of the European Parliament and of the Council and Guarantees for the Protection of the Fundamental Rights of a Party to Anti-Monopoly Proceedings in Poland: Selected Issues

DOI: 10.15290/bsp.2023.28.04.10

Abstract: This article presents how Chapter 2 of Directive (EU) 2019/1 of the European Parliament and of the Council (the ECN+ Directive) has been transposed into Polish law. This Chapter refers to the fundamental rights of undertakings in proceedings concerning infringements of Articles 101 and 102 TFEU. The article discusses selected issues related to the correctness of the transposing legislation. It formulates a critical assessment of the content of the Polish legislation and proposes how these provisions could be amended. The authors conclude that even in areas where Chapter 2 is quite self-explanatory, the legislation, being excessively restrained, needed a different approach from the legislature. Next, the scope of the transposing provisions related to the right to be heard, legal professional privilege and privilege against self-incrimination is too narrow, and in the case of the statement of objections, what was done is ‘false’ implementation.

Keywords: competition authority, Directive 2019/1, ECN+ Directive, fundamental rights, guarantees, President of the Office of Competition and Consumer Protection
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The Investigative Powers of the President of the Office of Competition and Consumer Protection and Directive (EU) 2019/1 of the European Parliament and of the Council: Selected Issues

DOI: 10.15290/bsp.2023.28.04.11

Abstract: Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018, to empower the competition authorities of the Member States to be more effective enforcers and to ensure the proper functioning of the internal market, obliges Member States to harmonize the law governing, amongst others, the powers of national competition authorities, including investigative powers. The Act aimed at the transposition of this directive was passed in Poland with a significant delay. This article analyses the provisions of the Act of 16 February 2007 on competition and consumer protection, in force on 4 February 2021 (the deadline for the transposition of Directive 2019/1), regulating the investigative powers of the president of the Office of Competition and Consumer Protection (UOKiK), and the changes in the relevant scope adopted by the Act of 9 March 2023 amending the Act on competition and consumer protection and some other acts. The research problem includes determining whether the regulations that were in force between 4 February 2021 and 20 May 2023 governing the investigative powers of the UOKiK president, in connection with proceedings for infringement of the prohibition of competition-restricting practices, were in line with the requirements of Directive 2019/1 and whether the abovementioned amendment act removed any existing discrepancies.
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The Presumption of the Employment Relationship of Platform Workers as an Opportunity to Eliminate Obstacles Arising from Competition Law in the Conclusion of a Collective Agreement: The Example of Spain

DOI: 10.15290/bsp.2023.28.04.12

Abstract: Collective bargaining is the most appropriate tool to introduce detailed regulations specific to platform work. However, the status of platform workers (they are usually self-employed), combined with EU competition law, constitutes a significant restriction on their collective bargaining rights. Hence, the aim of this article is to prove the thesis that the presumption adopted in the Spanish regulation of recognising platform workers as workers in the strict sense would be a universal solution to the problem of ensuring proper labour protection for this group of workers.
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The Internal Reporting Procedure for Breaches of Law and the Protection of the Entrepreneur’s Interest

DOI: 10.15290/bsp.2023.28.04.13

Abstract: Directive 2019/1937 comprehensively regulates the issue of reporting violations of the law and the protection of persons making such a report. The EU legislation formulates obligations regarding the establishment of channels and procedures for making internal reports, setting the framework for such a procedure and leaving it to national legislatures to specify it. The Polish legislature took action in this regard by preparing the draft Act of 5 January 2023 on the protection of persons reporting violations of the law. Due to the sensitivity of the matter, the implementation of formal mechanisms for reporting irregularities in the workplace is undoubtedly associated with many challenges. Most often in this context, challenges related to ensuring sufficient whistleblower protection are mentioned. Meanwhile, it also seems necessary when implementing such procedures to notice the challenge of the protection of entrepreneurs’ interests. A number of solutions included in the Polish draft act raise doubts and objections as to the correct implementation of the EU directive.
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Maciej Oksztulski

Between Ideal and Reality: Professional Activation Facilities and the Employment of People on the Autism Spectrum

DOI: 10.15290/bsp.2023.28.04.14

Abstract: Profit maximization is a process that companies go through to determine the best production levels and prices to achieve their goals. It would seem that the market’s ‘no limit’ applies, yet there are in fact impassable limits, set by law. Labour law and related human rights are undoubtedly well established among these limits. The balance in this area oscillates around an equilibrium, but time and again, niches of disproportionality are revealed on both sides. For example, although the right to work is effectively guaranteed by international law and domestic Polish law, only 2% of people on the autism spectrum are in work. This is all the more alarming because, due to the noticeable increase in the number of people diagnosed with autism in Poland and around the world, it is increasingly becoming a topic of public debate. A systemic way to include such people in the labour market is primarily through vocational development centres (ZAZs). This article presents the legal framework in question, in juxtaposition with the results of an empirical study conducted in 2022. Out of a total of 127 ZAZs operating in Poland, only four employ more than one person on the autism spectrum. The increase in the number of autistic people, along with the stagnation of the labour market supply aimed at them, prompts demands for remedial measures, such as incentive-based offers of financial support for ZAZs linked to employment quotas for autistic people.
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The Development of Armenian Legislation on Pledge

DOI: 10.15290/bsp.2023.28.04.15

Abstract: This article looks into the development of Armenian legislation related to pledge, specifically the non-judicial foreclosure process of collateral, as well as an analysis of the decisions made by the Constitutional Court and the Court of Cassation in Armenia. The article offers an overview of the legal framework for pledge in Armenia, examining the evolution of pledge legislation, and highlights the importance of the non-judicial foreclosure process of collateral and its significance in the context of Armenian legislation. It analyses the legal framework and the processes involved in non-judicial foreclosure, and also looks into the challenges that arise when applying this process in practice. Furthermore, the article analyses the decisions of the Constitutional Court and the Court of Cassation in Armenia that have dealt with issues related to pledge and non-judicial foreclosure. It provides an in- depth analysis of the reasoning for and implications of these decisions, as well as the impact they have had on Armenian legislation and practice. In conclusion, the article sheds light on the development of Armenian legislation on pledge and provides a critical analysis of the non-judicial foreclosure process and related court decisions.
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Gloss to the Judgment of the Supreme Court of 12 January 2022, III CZP 78/22
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Abstract: The judgment of the Supreme Court commented on here was devoted to the limitation of claims. One of the members of the partnership (the general partner) violated the non-competition clause and caused damage to the partnership. Another member (the limited partner) sued him for compensation for this damage. The Supreme Court adopted a resolution specifying the beginning of the limitation period for a claim to redress the damage caused. The legal assessment of the Supreme Court is correct. If the violation of the prohibition of competition consists in repeated behaviour, the claims of a partner provided for shall expire after six months from the date when all other partners became aware of the violation, but not later than after three years, counted separately for each behaviour.
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Adam Wiśniewski
The Protection of Entrepreneurs and the European Convention on Human Rights

DOI: 10.15290/bsp.2023.28.04.01

Abstract: In comparison to the European Convention on Human Rights, the EU Charter of Fundamental Rights, which provides in its Article 16 for the freedom to conduct a business, is a much more modern instrument. In this article I argue that the Convention nevertheless appears to be no less important a document offering protection of entrepreneurs’ rights. This is the case even though it does not provide any particular rights devoted to the running of a business by entrepreneurs. This is possible, first of all, due to the right of individual application which may be lodged directly with the European Court of Human Rights in its capacity as an international court. No comparable measure for an individual complaint is available under the UN Charter. Secondly, the extensive case law of the Strasbourg Court has made it possible for entrepreneurs to rely on a number of Convention rights, despite the fact that these rights, at least at first glance, are not connected with the running of a business. This refers not only to the right to a fair trial on the protection of property, which offer entrepreneurs the protection of a number of their interests, but also to rights which at first glance have nothing to do with the running of the business, such as the right to respect for private and family life protected under Article 8 of the Convention. As a result, the right of individual complaint to the ECtHR should be perceived as an important measure of the protection and enforcements of entrepreneurs’ rights at the international level, in case of any failure to secure the protection of those rights at the national level.
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The Duty of National Administrative Authorities to Respect the EU’s Fundamental Rights in Fining Proceedings and the Consequences Thereof

DOI: 10.15290/bsp.2023.28.04.02

Abstract: Fines levied on individuals, including entrepreneurs, are measures of vital importance for securing the effectiveness of EU law. They are primarily imposed by national administrative authorities who apply national laws. Those authorities must respect the EU’s fundamental rights during national fining proceedings following the Fransson and Pfleger formulas. They must also respect the general principles of EU law. These rights and principles shield individual entrepreneurs against arbitrary and unlawful activities by national authorities. They determine whether an individual can be fined, how high a fine is legitimate and how the fining proceedings should be conducted.
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Monika Szwarc
Enforcement of EU Law: Effectiveness and Fundamental Rights as Limits to the Ius Puniendi Exercised by Member States in Fiscal (Criminal) Proceedings

DOI: 10.15290/bsp.2023.28.04.03

Abstract: This article analyses the limits to Member States’ powers in the field of enforcing (criminal) penalties for infringements of EU law, with particular focus on the protection of the EU’s financial interests. The article addresses the issue of the broad interpretation of the concept of ‘fraud’ within the meaning of Article 1(1) of the PFI Convention, which resulted in imposing an obligation on Member States to establish criminal penalties for certain serious VAT fraud. Next, the article analyses the requirements of effectiveness and equivalence of penalties established in domestic law for infringements of EU law, which may affect not only the severity of penalties, but also the rules of criminal procedure (limitation periods in pre-trial and judicial proceedings). Finally, the article presents the main developments in the context of limitations of ius puniendi, which stem from the obligation to protect fundamental rights under the Charter of Fundamental Rights.
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Maciej Etel
Sprzeciw od czynności kontrolnych jako szczególny środek ochrony przedsiębiorcy

DOI: 10.15290/bsp.2023.28.04.04

Abstract: Objection to inspection activities is a special legal instrument that allows an entrepreneur to react in a situation where inspection activities have been undertaken and conducted in violation of the regulations governing the rules and procedures for such inspections of business activities. This study analyses this instru- ment, in particular the possibility of filing an objection and exclusions in this regard, authorized entities, the issue of quasi-objections, the effects that the objection cau- ses or may cause, the rules of procedure for the filing and resolution of the objection, as well as the issues of complaints against the decision to continue controlling acti- vities and complaints to the administrative court. In addition to the analysis of legal provisions creating the normative construction of objection to inspection activities, the study includes related assessments, conclusions and findings of doctrine and jurisprudence. The study answers the question of whether an objection to inspection activities is an effective and available instrument to protect the entrepreneur in a situ- ation where inspection activities are conducted in violation of regulations.
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Karolina Zapolska
Dyrektywa DAC7 2021/514/UE – przegląd niektórych polskich rozwiązań w kontekście praw podstawowych przedsiębiorców

DOI: 10.15290/bsp.2023.28.04.05

Abstract:This article presents selected provisions of EU Council Directive 2021/514 of 22 March 2021 amending Directive 2011/16/EU on administrative cooperation in the field of taxation, known as the DAC7 Directive. On 8 February 2023 a draft law amending the Act on the exchange of tax information with other countries and certain other acts was published by the Polish government. The draft law implements the provisions of the DAC7 Directive. The author attempts to make a concise description of the provisions of the DAC7 Directive, with particular emphasis on the new obligations of entrepreneurs in this respect. The issue of respecting the fundamental rights of entrepreneurs, especially in the context of the freedom to conduct business activity, is also discussed. At the same time, the author points to possible problems that the Polish legislature may encounter when transposing or implementing documents of such content to the Polish legal system. The study of the outlined problems is mainly based on the comparative, dogmatic and legal methods. Considering the range of issues discussed in the article, as well as the need to limit the work, it should be noted that the text will not be comprehensive and only highlights some selected problems.
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Elżbieta Karska, Vita Czepek
Prawa korporacji transnarodowych w świetle międzynarodowego prawa humanitarnego

DOI: 10.15290/bsp.2023.28.04.06

Abstract: For several decades, transnational (multinational) corporations have been considered significant actors in international relations. It is also an undeniable fact that transnational corporations are economically stronger than many states. They are also increasingly present in situations of armed conflict. On one hand, companies operating in unstable environments are exposed to the violence and consequences of armed conflicts. On the other hand, some of their actions during armed conflicts may lead to violations, particularly of international human rights law. In this paper, however, the authors would like to focus more on the status of the protection of transnational corporations under international humanitarian law. It is possible to put forward the thesis that transnational corporations, having met certain requirements, can enjoy protection under international humanitarian law. Verification of this research thesis requires analysis of issues such as the relationship between international human rights law and international humanitarian law. It also requires the analysis of the legal basis on which the rights of transnational corporations may be founded and their scope.

Słowa kluczowe: konflikty zbrojne, międzynarodowe prawo humanitarne, korporacje transnarodowe

Zakres stron: 105-116

Pieter Van Cleynenbreugel
The Privilege against Self-Incrimination in EU Competition Law: Time for a Case Law Update?

DOI: 10.15290/bsp.2023.28.04.07

Abstract: Since 1989, the Court of Justice of the European Union has recognised a privilege against self-incrimination for undertakings subject to public enforcement procedures on the basis of Articles 101 and 102 TFEU. That privilege forms part of the fundamental rights of the defence. Over time, the privilege has been read into Article 6 ECHR and has gained ground in other domains of EU law as well. Against that background, the question arises as to whether the CJEU’s original case law in the field of EU competition law needs to be updated. This paper revisits that case law by comparing it with developments in the context of the ECHR and in other domains of EU law. It argues that, in light of those developments, a case law update may indeed prove necessary. However, such an update alone would not sufficiently address the practical difficulties currently surrounding the application of the privilege in practice. For that, more coordinated legislative action would be warranted.

Słowa kluczowe: ECHR, EU competition law, fundamental rights, public enforcement, self-incrimination

Zakres stron: 117-130

Kati Cseres, Karolina Hwija
Sped-Pro: The Impact of Rule-of-Law Backsliding on the Enforcement of (EU) Competition Law

DOI: 10.15290/bsp.2023.28.04.08

Abstract: The Sped-Pro judgment concerns an action for annulment of an EU Commission decision rejecting a complaint alleging the abuse of a dominant position by the Polish state-owned railway company PKP Cargo. In this judgment, the General Court for the first time established a direct link between systematic deficiencies in the legal order of a Member State and the ability of its competition authority to investigate and take enforcement action under EU law. The General Court addressed issues of the rule of law as an element of effective competition law enforcement and the case allocation principles between the Commission and National Competition Authorities (NCAs) under the decentralised enforcement system of Regulation 1/2003. The General Court now requires the Commission to examine, when handling complaints, whether an NCA can actually enforce EU law effectively.
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Sofia Oliveira Pais, Marta Prata Domingos
The Principle of Equal Treatment in the Google Shopping Case

DOI: 10.15290/bsp.2023.28.04.09

Abstract: This article reflects on the principle of equal treatment as a constant feature that pervades the European Union’s legal order and its specific role in competition law. Throughout history, this principle has been a foundation stone for developing the characteristics, such as freedom of movement, that one would consensually recognise as distinctive features that make the European Union a sui generis political construction. After a brief analysis of the principle’s development and ever-expanding contours, with new instruments emerging along the way and contributing to its importance, we will focus on the application of this principle to competition law. Paying particular attention to the Google Shopping case, we will demonstrate how the general principle of equal treatment remains relevant when confronted with new types of discriminatory abuses.
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Anna Piszcz, Magdalena Knapp
Dyrektywa Parlamentu Europejskiego i Rady (UE) 2019/1 a gwarancje ochrony praw podstawowych strony postępowania antymonopolowego w Polsce – wybrane zagadnienia
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Abstract: This article presents how Chapter 2 of Directive (EU) 2019/1 of the European Parliament and of the Council (the ECN+ Directive) has been transposed into Polish law. This Chapter refers to the fundamental rights of undertakings in proceedings concerning infringements of Articles 101 and 102 TFEU. The article discusses selected issues related to the correctness of the transposing legislation. It formulates a critical assessment of the content of the Polish legislation and proposes how these provisions could be amended. The authors conclude that even in areas where Chapter 2 is quite self-explanatory, the legislation, being excessively restrained, needed a different approach from the legislature. Next, the scope of the transposing provisions related to the right to be heard, legal professional privilege and privilege against self-incrimination is too narrow, and in the case of the statement of objections, what was done is ‘false’ implementation.
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Paulina Korycińska-Rządca
Uprawnienia dochodzeniowe Prezesa Urzędu Ochrony Konkurencji i Konsumentów a Dyrektywa Parlamentu Europejskiego i Rady (UE) 2019/1 – wybrane zagadnienia

DOI: 10.15290/bsp.2023.28.04.11

Abstract: Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018, to empower the competition authorities of the Member States to be more effective enforcers and to ensure the proper functioning of the internal market, obliges Member States to harmonize the law governing, amongst others, the powers of national competition authorities, including investigative powers. The Act aimed at the transposition of this directive was passed in Poland with a significant delay. This article analyses the provisions of the Act of 16 February 2007 on competition and consumer protection, in force on 4 February 2021 (the deadline for the transposition of Directive 2019/1), regulating the investigative powers of the president of the Office of Competition and Consumer Protection (UOKiK), and the changes in the relevant scope adopted by the Act of 9 March 2023 amending the Act on competition and consumer protection and some other acts. The research problem includes determining whether the regulations that were in force between 4 February 2021 and 20 May 2023 governing the investigative powers of the UOKiK president, in connection with proceedings for infringement of the prohibition of competition-restricting practices, were in line with the requirements of Directive 2019/1 and whether the abovementioned amendment act removed any existing discrepancies.
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Lourdes Mella Méndez, Małgorzata Kurzynoga
The Presumption of the Employment Relationship of Platform Workers as an Opportunity to Eliminate Obstacles Arising from Competition Law in the Conclusion of a Collective Agreement: The Example of Spain

DOI: 10.15290/bsp.2023.28.04.12

Abstract: Collective bargaining is the most appropriate tool to introduce detailed regulations specific to platform work. However, the status of platform workers (they are usually self-employed), combined with EU competition law, constitutes a significant restriction on their collective bargaining rights. Hence, the aim of this article is to prove the thesis that the presumption adopted in the Spanish regulation of recognising platform workers as workers in the strict sense would be a universal solution to the problem of ensuring proper labour protection for this group of workers.

Słowa kluczowe: collective agreement, platform work, self-employed workers

Zakres stron: 197-216

Marzena Szabłowska-Juckiewicz, Aneta Giedrewicz-Niewińska
Wewnątrzzakładowa procedura zgłaszania naruszeń prawa a ochrona interesu przedsiębiorcy

DOI: 10.15290/bsp.2023.28.04.13

Abstract: Directive 2019/1937 comprehensively regulates the issue of reporting violations of the law and the protection of persons making such a report. The EU legislation formulates obligations regarding the establishment of channels and procedures for making internal reports, setting the framework for such a procedure and leaving it to national legislatures to specify it. The Polish legislature took action in this regard by preparing the draft Act of 5 January 2023 on the protection of persons reporting violations of the law. Due to the sensitivity of the matter, the implementation of formal mechanisms for reporting irregularities in the workplace is undoubtedly associated with many challenges. Most often in this context, challenges related to ensuring sufficient whistleblower protection are mentioned. Meanwhile, it also seems necessary when implementing such procedures to notice the challenge of the protection of entrepreneurs’ interests. A number of solutions included in the Polish draft act raise doubts and objections as to the correct implementation of the EU directive.
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Maciej Oksztulski
Między ideałem a realiami – zakłady aktywności zawodowej a zatrudnienie osób ze spektrum autyzmu

DOI: 10.15290/bsp.2023.28.04.14

Abstract: Profit maximization is a process that companies go through to determine the best production levels and prices to achieve their goals. It would seem that the market’s ‘no limit’ applies, yet there are in fact impassable limits, set by law. Labour law and related human rights are undoubtedly well established among these limits. The balance in this area oscillates around an equilibrium, but time and again, niches of disproportionality are revealed on both sides. For example, although the right to work is effectively guaranteed by international law and domestic Polish law, only 2% of people on the autism spectrum are in work. This is all the more alarming because, due to the noticeable increase in the number of people diagnosed with autism in Poland and around the world, it is increasingly becoming a topic of public debate. A systemic way to include such people in the labour market is primarily through vocational development centres (ZAZs). This article presents the legal framework in question, in juxtaposition with the results of an empirical study conducted in 2022. Out of a total of 127 ZAZs operating in Poland, only four employ more than one person on the autism spectrum. The increase in the number of autistic people, along with the stagnation of the labour market supply aimed at them, prompts demands for remedial measures, such as incentive-based offers of financial support for ZAZs linked to employment quotas for autistic people.
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Arsen Tavadyan
The Development of Armenian Legislation on Pledge

DOI: 10.15290/bsp.2023.28.04.15

Abstract: This article looks into the development of Armenian legislation related to pledge, specifically the non-judicial foreclosure process of collateral, as well as an analysis of the decisions made by the Constitutional Court and the Court of Cassation in Armenia. The article offers an overview of the legal framework for pledge in Armenia, examining the evolution of pledge legislation, and highlights the importance of the non-judicial foreclosure process of collateral and its significance in the context of Armenian legislation. It analyses the legal framework and the processes involved in non-judicial foreclosure, and also looks into the challenges that arise when applying this process in practice. Furthermore, the article analyses the decisions of the Constitutional Court and the Court of Cassation in Armenia that have dealt with issues related to pledge and non-judicial foreclosure. It provides an in- depth analysis of the reasoning for and implications of these decisions, as well as the impact they have had on Armenian legislation and practice. In conclusion, the article sheds light on the development of Armenian legislation on pledge and provides a critical analysis of the non-judicial foreclosure process and related court decisions.
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Glosa do uchwały Sądu Najwyższego z dnia 12 stycznia 2022 roku, III CZP 78/22, OSNC 2022, nr 9, poz. 81
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Abstract: The judgment of the Supreme Court commented on here was devoted to the limitation of claims. One of the members of the partnership (the general partner) violated the non-competition clause and caused damage to the partnership. Another member (the limited partner) sued him for compensation for this damage. The Supreme Court adopted a resolution specifying the beginning of the limitation period for a claim to redress the damage caused. The legal assessment of the Supreme Court is correct. If the violation of the prohibition of competition consists in repeated behaviour, the claims of a partner provided for shall expire after six months from the date when all other partners became aware of the violation, but not later than after three years, counted separately for each behaviour.
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The Need for Advance Care Planning as a Pivotal Means  
for Respecting the Patient’s Will in Poland: Learning Points 
from Swiss and Australian Models
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Abstract: Self-determination is pivotal for a patient’s autonomy. Decisions at the end of life should 
reflect the human right to decide on the last days of life according to personal beliefs, philosophy, 
preferences, and values. Advance Care Planning (ACP) aims to ensure that patients receive medical 
care consistent with their values, goals, and priorities during progressive life-threatening chronic illness. We present decades-long experience of the implementation of ACP in different legal systems, 
in Switzerland and Australia, and the current legal situation of pro futuro statements in Polish law. 
Irrespective of jurisdiction and despite the apparent benefits of ACP, its implementation may face 
numerous impediments, i.e. poor public health messaging, a lack of skilled, trained personnel to deliver 
and sustain ACP initiatives, misunderstanding of the practical application of an advance care directive 
in real terms, and misperception of ACP as a form of crypto-euthanasia. Addressing these impediments 
would be a prerequisite for its successful national implementation. Furthermore, successful 
implementation needs public dialogue, collaboration between legislators and healthcare professionals, 
and engagement with the public, patients, and caregivers to foster a greater understanding of the true 
meaning of self-determination. 
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The Model of Palliative Care in Poland from the Perspective of People at the End of Life 
and Their Carers: Preliminary Issues
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Abstract: The aim of this article is to reflect on the model of palliative care in Poland from the 
perspectives of a person at the end of life and their carers. A large part of the considerations is focused 
on terminological issues, the presentation of which is extremely important, because not only does 
it illustrate the evolution in the approach to palliative care, but it also defines the personal aspect of 
support related to the person at the end of life and their carer. An extremely important element of the 
article is the presentation, based on the current legal status, of the basic assumptions of palliative care 
in Poland by showing the forms of support addressed not only to people at the end of their lives, but 
also to their carers. It should be emphasized here that this care should take on a holistic dimension, 
going beyond the legal and institutional sphere, hence some of the considerations are also devoted to 
social, spiritual, emotional or information support, which from the point of view of these people is 
also extremely important. The article also attempts to indicate specific normative solutions requiring 
intervention by the legislature, due to the demographic and epidemic challenges facing the Polish state.
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Legal and Medical Aspects of the End of Human Life from the 
Perspective of Palliative Medicine Related to Cardiac Surgery

DOI: 10.15290/bsp.2023.28.03.03

Abstract: Despite the impressive developments in modern medicine, the healthcare system is still 
associated with human death. Medicine has made great strides in the treatment of many diseases. 
The procedures are particularly advanced in, e.g., cardiac surgery, vascular surgery, and other fields. However, despite these efforts, not all patients are cured, and the use of aggressive treatment often 
contributes to their suffering. This does not mean that patients should be left unattended at the end 
of their lives.. Palliative medicine deals with patients coming to the end of their lives, concentrating 
on alleviating suffering and improving quality of life. It is a medical speciality focused on a wide range 
of interventions, including symptom management, communication, and psychosocial and spiritual 
support for patients. Patients undergoing highly qualified procedures, for whom causal treatment is not 
possible, should have the right to such care before death. However, according to medical practice and 
national legal regulations, it is not always possible to provide this care, despite the anticipated death. This 
article presents the legal and medical aspects of the end of life from the point of view of the European 
and Polish healthcare systems.
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Legal Aspects of Futile Therapy in the Face of the End of Life

DOI: 10.15290/bsp.2023.28.03.04

Abstract: This article presents legal issues related to therapeutic decisions made by doctors and to 
euthanasia and assisted suicide, which are prohibited and penalized in the Polish legal system. The paper 
refers to the terms ‘futile therapy’ and ‘over-zealous treatment’. It was also considered appropriate to refer 
to the concept of resuscitation, which can be understood narrowly as cardiopulmonary resuscitation or 
broadly as all activities aimed at potentially reversing the dying process. Completion of resuscitation as 
it is broadly understood means that (unless there has been recovery) it is considered a futile therapy. De 
lege lata there are no statutory regulations in the Polish legal system that could be directly related to the 
decision to abandon futile therapy in order to assess its legal legitimacy. The aim of the study is to present 
the problem of futile therapy de lege lata and de lege ferenda in the face of the end of life. The article also 
presents the latest draft of legal regulation regarding futile therapy developed by an interdisciplinary 
team appointed by the Patients’ Rights Ombudsman in the form of ‘Standards of conduct in medical 
therapies used in the end-of-life period’.
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Mikołaj Małecki
Euthanathic Homicide: Ending of Life or Shortening of Dying?

DOI: 10.15290/bsp.2023.28.03.05

Abstract:The subject of the article is the analysis of Art. 150 of the Polish Criminal Code – criminal 
liability for euthanasia. The paper presents arguments indicating a narrow understanding of Art. 150 
of the Polish Criminal Code that it penalizes only extreme cases of shortening the dying of a human 
being. Some arguments for the claim that Art. 150 of the Polish Criminal Code covers a wide spectrum 
of situations, not limited to accelerating the dying process of the victim, has been also presented. As 
a result, it has been clarified that the provision of Art. 150 of the Polish Criminal Code applies to all 
situations of ending the human life at the request of he or she and under the influence of compassion for 
her or him.
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Legal and Ethical Issues of Discontinuing Futile Therapy in Children
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Abstract: This article raises the issue of critical medical decisions made in the interest of small children. 
It seeks answers to the questions of whether there are any differences in this field’s attitude towards 
adults and what the criteria for life and death decisions should be for persons who are legally dependent 
and unable to declare their position. The concept of so-called parental autonomy in making treatment 
decisions for children and situations in which they may be limited by the assessment of doctors and 
by the supervisory function of the guardianship court. The overriding principle of the best interests 
of the child is compared with the British concept of best interest and is confronted with the newer 
concept of threat of serious harm, which is considered better at respecting privacy and giving parents 
more powers. The mechanism of conflict resolution between parents and doctors is shown through the 
example of court decisions in the cases of Charlotte Wyatt, also known in Poland, Charlie Gard and 
Alfie Evans, and then is transferred to the Polish example of Madzia Weakling. The considerations end 
with the conclusion that the best interests criterion is pragmatic and a non-principal development of 
the principle of the best interests of the child, within the context of protection against the unbearable 
suffering of living or dying in agony, which is also important.
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Property Protection of the Patient’s Right to Die in Peace and Dignity

DOI: 10.15290/bsp.2023.28.03.07

Abstract: The issue of protecting the patient’s right to die in peace and dignity is presented in this 
paper. The following were analysed: the concept of patients’ rights, the content of the patient’s right 
to die in peace and dignity, and Art. 4 Sec. 2 of the Act of 6 November 2008 on Patient Rights and the 
Ombudsman for Patients’ Rights. In addition, the legal entities who are entitled to claims in the event of 
a culpable violation of the patient’s right to die in peace and dignity have been defined.

Keywords: demand for payment of an appropriate sum for the indicated social purpose, patients’ rights, 
patients’ right to die in peace and dignity
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The Right to Dignified Death: A Comparative Legal Discussion 
of Euthanasia and Assisted Termination of Life

DOI: 10.15290/bsp.2023.28.03.08

Abstract: The discussion of legal aspects of euthanasia and assisted termination of life has been going on 
for many years. It touches upon complex topics such as legal, moral, health, religious or societal issues. 
In terms of human rights, it focuses primarily on juxtaposing the right to life with other rights, such as 
the right to privacy, the right to decide for oneself, or freedom from torture and inhumane treatment. 
At the level of international law, the European Court of Human Rights has not decided to establish 
uniform standards for the protection of the right to life regarding euthanasia and assisted termination 
of life, allowing the application of the principle of freedom of assessment by the signatory states of 
the Convention for the Protection of Human Rights and Fundamental Freedoms. The consequence 
of this is the establishment by individual countries of non-uniform legal regulations, which leads to 
a differentiation in the legal situation of their citizens. The purpose of this article is to determine whether 
it is possible to derive a universal right to dignified death, and what the consequences of a lack of an 
international standard on legal regulations in the field of euthanasia and assisted termination of life are 
for the protection of human rights.

Keywords: assisted termination of life, euthanasia, human rights, right to dignified death, right to life
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Leszek Bosek, Jan Bałdyga
‘Wrongful Life’: New Highlights in the Jurisprudence of the German Supreme Court

DOI: 10.15290/bsp.2023.28.03.09

Abstract: The prevailing view in international jurisprudence is that no one can claim compensation 
for the fact of being alive. This view was developed based on so-called ‘wrongful life’ cases, in which, 
due to medical malpractice, parents were deprived of the opportunity to perform a legally permitted 
abortion, resulting in the birth of a disabled or unwanted child. A new chapter in this category of claims 
was opened by the case under review. The German Supreme Court took up what, in view of the ageing 
of Western societies, is a very topical and socially difficult issue of a son’s claim for damages for keeping 
his father alive. The ruling concerns a special category of civil claims so far not commented on in Polish 
literature or jurisprudence – ‘wrongful survival’. The German Supreme Court rejected the possibility 
of claiming compensation under German law for prolonging human existence, even if it involved 
suffering. Much of the reasoning of the Court is also applicable under Polish law. However, depending 
on the interpretation of the norms concerning the patient’s right to self-determination, the possibility 
of partial compensation for the costs of unlawfully keeping someone alive also seems to be acceptable 
under Polish law.

Keywords: material damage, medical malpractice, non-material damage, right to self-determination, 
wrongful life, wrongful survival
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The Thanatopedagogical Context of the Multidimensionality of Mourning
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Abstract: Upbringing is one of the main elements of human activity, which prepares one for one’s future 
life, giving one an opportunity to gain experience and confront reality. Contemporary mainstream 
pedagogical literature omits the only element of human existence that must happen, i.e. death. This 
absence determines a number of problems of an ethical, intellectual, organizational and practical nature 
in pedagogical works and analyses. A certain answer to this silence in pedagogy is thanatopedagogy, 
emerging and developing in Poland, which, with its scope of considerations and practical activities, 
captures a wide spectrum of the experience of mourning. A thanatopedagogical approach to the subject 
of mourning allows us to look at it through spiritual and religious, biological and physical, medical, 
psychopedagogical, socio-cultural, legal and economic prisms. Such a broad interdisciplinary approach 
also allows us to look at mourning as an all-encompassing process of experiencing oneself as an 
individual as well as experiencing oneself as part of culture and society.
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Łukasz Machaj
Dobbs v. Jackson Women’s Health Organization: The Epitaph for Roe v. Wade
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Abstract: Since the Roe v. Wade decision was announced (1973), the question of abortion has 
constituted an important element of American constitutional discourse. This article analyses the most 
recent decision of the United States Supreme Court on this matter, i.e. Dobbs v. Jackson Women’s 
Health Organization, which rejected the thesis that the Constitution establishes the right to terminate 
pregnancy. It is possible to identify three fundamental points of the Court’s opinion. First, the Court 
allowed lawmakers to accept an ontological assumption that a foetus is a human being. Second, the 
decision was rooted in the doctrine of moderate originalism and in the concept of substantive due 
process, limited by historical factors. Third, the Supreme Court adopted a liberal interpretation of the 
stare decisis principle, consenting to the overturning of precedents even if they introduced new civil 
rights. The author contends that it is highly unlikely that the decision will constitute the last word of 
American jurisprudence on the question of abortion.

Keywords: abortion, Dobbs v. Jackson Women’s Health Organization, Roe v. Wade, United States 
Constitution, United States Supreme Court 
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Olga Sitarz
The Issue of the Axiological Consistency of the Criminal Provisions Regulating  
the Causing of Human Death

DOI: 10.15290/bsp.2023.28.03.12

Abstract: This article aims to assess whether the criminal law regulations on causing human death are 
consistent with each other, but primarily whether they are coherent with the axiology of the entire legal 
system in that area. First, the author presents the significance of axiological consistency and – based on 
the Constitutional provisions, rulings of the Constitutional Tribunal and arguments of representatives 
of the doctrine – decodes the basic assumptions relating to the protection of human life. Further, by 
means of an examination of the provisions of the Criminal Code and the law on infertility treatment, the 
author diagnoses a state of complete axiological inconsistency in the area of a criminal law response to 
causing death, pointing to the causes of that state of affairs. The significance of axiological consistency 
indicated at the outset (on numerous levels) does not let one ignore that conclusion.

Keywords: axiology of criminal law, causing human death, embryos, human dignity, human life, 
nasciturus
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The Death Penalty and the Power of ‘Judicial Override’ in Alabama State Law
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Abstract: On 17 November 2022 in Alabama, the death penalty by poison injection was scheduled to 
be executed on Kenneth Smith. His case is a disturbing example of the use of judicial power (known as 
‘judicial override’) in the state law of Alabama that allowed the judge, at the time of the verdict in 1996, 
to overturn the jury’s decision recommending the choice of life imprisonment without parole instead of 
the death penalty, and thus give a final death sentence. The article presented here first provides a general 
analysis of the provisions of the federal constitution, relevant case law and federal legislation on the 
death penalty, and then presents an overview of state solutions to the death penalty. The key parts of the 
text deal with the institution of ‘judicial override’: its genesis and practice in the state of Alabama, and 
the application of the relevant legislation to the Kenneth Smith case. It argues that mechanisms such as 
‘judicial override’ and their consequences strengthen the narrative of those arguing against the death 
penalty in the social and political debate.

Keywords: Alabama state law, death penalty, Eighth Amendment to the U.S. Constitution, judicial 
override, powers of the judge
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Abstract: This study aims to identify and analyse the specific regulations of the Bankruptcy Law to the 
extent that they relate to the death of an insolvent debtor. The authors attempt to determine the correct 
interpretation de lege lata, and where it is justified, draw conclusions de lege ferenda. Due to the fact that 
regulations must be interpreted together with the provisions of inheritance law and other regulations, 
their correct interpretation may be difficult. This study contains an analysis of three possible cases: when 
death occurred after the filing of a bankruptcy petition, during the course of bankruptcy proceedings, 
but also on the brink of bankruptcy before the petition was filed by an authorized person. In the event 
of death after filing for bankruptcy or after its declaration, the problem is essentially of a procedural 
nature and is generally resolved by identifying the persons participating in the proceedings (usually 
a trustee). On the other hand, in the event of the death of an insolvent entrepreneur before they file for 
bankruptcy, the Bankruptcy Law provides for a separate procedure. At the same time, it seems that due 
to the distinctness of this situation, the introduction of a different, specific definition of insolvency is 
justified, which the authors present in this study.
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Selected Aspects of Testaments Made by Elderly People  
in Chilean and Polish Law
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Abstract: The subject of this study is an analysis of the Chilean and Polish legal orders in terms of 
ensuring the correctness (and thus the validity and effectiveness) of making a will, with particular 
emphasis on the legal situation of elderly people with old-age dysfunctions. This issue has an important 
social dimension in the face of the global ageing trend and age-related progressive senile dementia. 
Showing the legal solutions regarding testamentary inheritance in Chilean law, as a law based on the 
Roman tradition, as well as the positions of jurisprudence, has not only a cognitive value. It should be 
assumed that the analysis of both legal orders will allow for the formulation of conclusions regarding 
the applicable legal regulations in the field of inheritance law in relation to the phenomenon of ageing 
societies on a global scale. This article also provides a comment on the law applicable to the capacity to make a will in Chilean and Polish law. Similarity between regulations pertaining to the capacity to make 
a will in Chilean and Polish law does not eliminate the obligation to determine the law applicable in this 
regard.

Keywords: ageing, old-age dysfunctions, capacity to make a will, Chilean law, conflict of laws, Polish 
law, testamentary inheritance
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The Need for Advance Care Planning as a Pivotal Means for Respecting the Patient’s Will in Poland: Learning Points from Swiss and Australian Models

DOI: 10.15290/bsp.2023.28.03.01

Abstract: Self-determination is pivotal for a patient’s autonomy. Decisions at the end of life should reflect the human right to decide on the last days of life according to personal beliefs, philosophy, preferences, and values. Advance Care Planning (ACP) aims to ensure that patients receive medical care consistent with their values, goals, and priorities during progressive life-threatening chronic illness. We present decades-long experience of the implementation of ACP in different legal systems, in Switzerland and Australia, and the current legal situation of pro futuro statements in Polish law. Irrespective of jurisdiction and despite the apparent benefits of ACP, its implementation may face numerous impediments, i.e. poor public health messaging, a lack of skilled, trained personnel to deliver and sustain ACP initiatives, misunderstanding of the practical application of an advance care directive in real terms, and misperception of ACP as a form of crypto-euthanasia. Addressing these impediments would be a prerequisite for its successful national implementation. Furthermore, successful implementation needs public dialogue, collaboration between legislators and healthcare professionals, and engagement with the public, patients, and caregivers to foster a greater understanding of the true meaning of self-determination.

Słowa kluczowe: Advance Care Planning, end of life, palliative care

Zakres stron: 9-32

Maciej Borski
Model opieki paliatywnej w Polsce z perspektywy osób u schyłku życia i ich opiekunów – zagadnienia wstępne
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Abstract: The aim of this article is to reflect on the model of palliative care in Poland from the perspectives of a person at the end of life and their carers. A large part of the considerations is focused on terminological issues, the presentation of which is extremely important, because not only does it illustrate the evolution in the approach to palliative care, but it also defines the personal aspect of support related to the person at the end of life and their carer. An extremely important element of the article is the presentation, based on the current legal status, of the basic assumptions of palliative care in Poland by showing the forms of support addressed not only to people at the end of their lives, but also to their carers. It should be emphasized here that this care should take on a holistic dimension, going beyond the legal and institutional sphere, hence some of the considerations are also devoted to social, spiritual, emotional or information support, which from the point of view of these people is also extremely important. The article also attempts to indicate specific normative solutions requiring intervention by the legislature, due to the demographic and epidemic challenges facing the Polish state.
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Piotr Jakubów, Karolina Niedźwiecka, Julia Kondracka, Aleksander Turczynowicz, Szymon Kocańda, Agnieszka Malarewicz-Jakubów
Legal and Medical Aspects of the End of Human Life from the Perspective of Palliative Medicine Related to Cardiac Surgery

DOI: 10.15290/bsp.2023.28.03.03

Abstract: Despite the impressive developments in modern medicine, the healthcare system is still associated with human death. Medicine has made great strides in the treatment of many diseases. The procedures are particularly advanced in, e.g., cardiac surgery, vascular surgery, and other fields. However, despite these efforts, not all patients are cured, and the use of aggressive treatment often contributes to their suffering. This does not mean that patients should be left unattended at the end of their lives.. Palliative medicine deals with patients coming to the end of their lives, concentrating on alleviating suffering and improving quality of life. It is a medical speciality focused on a wide range of interventions, including symptom management, communication, and psychosocial and spiritual support for patients. Patients undergoing highly qualified procedures, for whom causal treatment is not possible, should have the right to such care before death. However, according to medical practice and national legal regulations, it is not always possible to provide this care, despite the anticipated death. This article presents the legal and medical aspects of the end of life from the point of view of the European and Polish healthcare systems.
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Małgorzata A. Świderska
Aspekty prawne terapii daremnej w okresie końca życia

DOI: 10.15290/bsp.2023.28.03.04

Abstract: This article presents legal issues related to therapeutic decisions made by doctors and to euthanasia and assisted suicide, which are prohibited and penalized in the Polish legal system. The paper refers to the terms ‘futile therapy’ and ‘over-zealous treatment’. It was also considered appropriate to refer to the concept of resuscitation, which can be understood narrowly as cardiopulmonary resuscitation or broadly as all activities aimed at potentially reversing the dying process. Completion of resuscitation as it is broadly understood means that (unless there has been recovery) it is considered a futile therapy. De lege lata there are no statutory regulations in the Polish legal system that could be directly related to the decision to abandon futile therapy in order to assess its legal legitimacy. The aim of the study is to present the problem of futile therapy de lege lata and de lege ferenda in the face of the end of life. The article also presents the latest draft of legal regulation regarding futile therapy developed by an interdisciplinary team appointed by the Patients’ Rights Ombudsman in the form of ‘Standards of conduct in medical therapies used in the end-of-life period’.
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Mikołaj Małecki
Zabójstwo eutanatyczne: przerwanie życia czy skrócenie umierania?

DOI: 10.15290/bsp.2023.28.03.05

Abstract:The subject of the article is the analysis of Art. 150 of the Polish Criminal Code – criminal liability for euthanasia. The paper presents arguments indicating a narrow understanding of Art. 150 of the Polish Criminal Code that it penalizes only extreme cases of shortening the dying of a human being. Some arguments for the claim that Art. 150 of the Polish Criminal Code covers a wide spectrum of situations, not limited to accelerating the dying process of the victim, has been also presented. As a result, it has been clarified that the provision of Art. 150 of the Polish Criminal Code applies to all situations of ending the human life at the request of he or she and under the influence of compassion for her or him.
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Abstract: This article raises the issue of critical medical decisions made in the interest of small children. It seeks answers to the questions of whether there are any differences in this field’s attitude towards adults and what the criteria for life and death decisions should be for persons who are legally dependent and unable to declare their position. The concept of so-called parental autonomy in making treatment decisions for children and situations in which they may be limited by the assessment of doctors and by the supervisory function of the guardianship court. The overriding principle of the best interests of the child is compared with the British concept of best interest and is confronted with the newer concept of threat of serious harm, which is considered better at respecting privacy and giving parents more powers. The mechanism of conflict resolution between parents and doctors is shown through the example of court decisions in the cases of Charlotte Wyatt, also known in Poland, Charlie Gard and Alfie Evans, and then is transferred to the Polish example of Madzia Weakling. The considerations end with the conclusion that the best interests criterion is pragmatic and a non-principal development of the principle of the best interests of the child, within the context of protection against the unbearable suffering of living or dying in agony, which is also important.
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O majątkowej ochronie prawa pacjenta do umierania w spokoju i godności
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Abstract: The issue of protecting the patient’s right to die in peace and dignity is presented in this paper. The following were analysed: the concept of patients’ rights, the content of the patient’s right to die in peace and dignity, and Art. 4 Sec. 2 of the Act of 6 November 2008 on Patient Rights and the Ombudsman for Patients’ Rights. In addition, the legal entities who are entitled to claims in the event of a culpable violation of the patient’s right to die in peace and dignity have been defined.
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The Right to Dignified Death: A Comparative Legal Discussion of Euthanasia and Assisted Termination of Life
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Abstract: The discussion of legal aspects of euthanasia and assisted termination of life has been going on for many years. It touches upon complex topics such as legal, moral, health, religious or societal issues. In terms of human rights, it focuses primarily on juxtaposing the right to life with other rights, such as the right to privacy, the right to decide for oneself, or freedom from torture and inhumane treatment. At the level of international law, the European Court of Human Rights has not decided to establish uniform standards for the protection of the right to life regarding euthanasia and assisted termination of life, allowing the application of the principle of freedom of assessment by the signatory states of the Convention for the Protection of Human Rights and Fundamental Freedoms. The consequence of this is the establishment by individual countries of non-uniform legal regulations, which leads to a differentiation in the legal situation of their citizens. The purpose of this article is to determine whether it is possible to derive a universal right to dignified death, and what the consequences of a lack of an international standard on legal regulations in the field of euthanasia and assisted termination of life are for the protection of human rights.
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Wrongful life – nowe akcenty w orzecznictwie Sądu Najwyższego Republiki Federalnej Niemiec
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Abstract: The prevailing view in international jurisprudence is that no one can claim compensation for the fact of being alive. This view was developed based on so-called ‘wrongful life’ cases, in which, due to medical malpractice, parents were deprived of the opportunity to perform a legally permitted abortion, resulting in the birth of a disabled or unwanted child. A new chapter in this category of claims was opened by the case under review. The German Supreme Court took up what, in view of the ageing of Western societies, is a very topical and socially difficult issue of a son’s claim for damages for keeping his father alive. The ruling concerns a special category of civil claims so far not commented on in Polish literature or jurisprudence – ‘wrongful survival’. The German Supreme Court rejected the possibility of claiming compensation under German law for prolonging human existence, even if it involved suffering. Much of the reasoning of the Court is also applicable under Polish law. However, depending on the interpretation of the norms concerning the patient’s right to self-determination, the possibility of partial compensation for the costs of unlawfully keeping someone alive also seems to be acceptable under Polish law.
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Abstract: Upbringing is one of the main elements of human activity, which prepares one for one’s future life, giving one an opportunity to gain experience and confront reality. Contemporary mainstream pedagogical literature omits the only element of human existence that must happen, i.e. death. This absence determines a number of problems of an ethical, intellectual, organizational and practical nature in pedagogical works and analyses. A certain answer to this silence in pedagogy is thanatopedagogy, emerging and developing in Poland, which, with its scope of considerations and practical activities, captures a wide spectrum of the experience of mourning. A thanatopedagogical approach to the subject of mourning allows us to look at it through spiritual and religious, biological and physical, medical, psychopedagogical, socio-cultural, legal and economic prisms. Such a broad interdisciplinary approach also allows us to look at mourning as an all-encompassing process of experiencing oneself as an individual as well as experiencing oneself as part of culture and society.
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Abstract: Since the Roe v. Wade decision was announced (1973), the question of abortion has constituted an important element of American constitutional discourse. This article analyses the most recent decision of the United States Supreme Court on this matter, i.e. Dobbs v. Jackson Women’s Health Organization, which rejected the thesis that the Constitution establishes the right to terminate pregnancy. It is possible to identify three fundamental points of the Court’s opinion. First, the Court allowed lawmakers to accept an ontological assumption that a foetus is a human being. Second, the decision was rooted in the doctrine of moderate originalism and in the concept of substantive due process, limited by historical factors. Third, the Supreme Court adopted a liberal interpretation of the stare decisis principle, consenting to the overturning of precedents even if they introduced new civil rights. The author contends that it is highly unlikely that the decision will constitute the last word of American jurisprudence on the question of abortion.
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Abstract: This article aims to assess whether the criminal law regulations on causing human death are consistent with each other, but primarily whether they are coherent with the axiology of the entire legal system in that area. First, the author presents the significance of axiological consistency and – based on the Constitutional provisions, rulings of the Constitutional Tribunal and arguments of representatives of the doctrine – decodes the basic assumptions relating to the protection of human life. Further, by means of an examination of the provisions of the Criminal Code and the law on infertility treatment, the author diagnoses a state of complete axiological inconsistency in the area of a criminal law response to causing death, pointing to the causes of that state of affairs. The significance of axiological consistency indicated at the outset (on numerous levels) does not let one ignore that conclusion.
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Abstract: On 17 November 2022 in Alabama, the death penalty by poison injection was scheduled to be executed on Kenneth Smith. His case is a disturbing example of the use of judicial power (known as ‘judicial override’) in the state law of Alabama that allowed the judge, at the time of the verdict in 1996, to overturn the jury’s decision recommending the choice of life imprisonment without parole instead of the death penalty, and thus give a final death sentence. The article presented here first provides a general analysis of the provisions of the federal constitution, relevant case law and federal legislation on the death penalty, and then presents an overview of state solutions to the death penalty. The key parts of the text deal with the institution of ‘judicial override’: its genesis and practice in the state of Alabama, and the application of the relevant legislation to the Kenneth Smith case. It argues that mechanisms such as ‘judicial override’ and their consequences strengthen the narrative of those arguing against the death penalty in the social and political debate.
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Abstract: This study aims to identify and analyse the specific regulations of the Bankruptcy Law to the extent that they relate to the death of an insolvent debtor. The authors attempt to determine the correct interpretation de lege lata, and where it is justified, draw conclusions de lege ferenda. Due to the fact that regulations must be interpreted together with the provisions of inheritance law and other regulations, their correct interpretation may be difficult. This study contains an analysis of three possible cases: when death occurred after the filing of a bankruptcy petition, during the course of bankruptcy proceedings, but also on the brink of bankruptcy before the petition was filed by an authorized person. In the event of death after filing for bankruptcy or after its declaration, the problem is essentially of a procedural nature and is generally resolved by identifying the persons participating in the proceedings (usually a trustee). On the other hand, in the event of the death of an insolvent entrepreneur before they file for bankruptcy, the Bankruptcy Law provides for a separate procedure. At the same time, it seems that due to the distinctness of this situation, the introduction of a different, specific definition of insolvency is justified, which the authors present in this study.
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Abstract: The subject of this study is an analysis of the Chilean and Polish legal orders in terms of ensuring the correctness (and thus the validity and effectiveness) of making a will, with particular emphasis on the legal situation of elderly people with old-age dysfunctions. This issue has an important social dimension in the face of the global ageing trend and age-related progressive senile dementia. Showing the legal solutions regarding testamentary inheritance in Chilean law, as a law based on the Roman tradition, as well as the positions of jurisprudence, has not only a cognitive value. It should be assumed that the analysis of both legal orders will allow for the formulation of conclusions regarding the applicable legal regulations in the field of inheritance law in relation to the phenomenon of ageing societies on a global scale. This article also provides a comment on the law applicable to the capacity to make a will in Chilean and Polish law. Similarity between regulations pertaining to the capacity to make a will in Chilean and Polish law does not eliminate the obligation to determine the law applicable in this regard.
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Abstract: Any control, regardless of the field to which it relates, requires information. This claim is also valid in the field of citizen’s control. For an individual to be able to effectively assess what is going on around him or her and make sound decisions on that basis, he or she must be able to obtain a variety of information, including, above all, information that is comprehensive public knowledge. According to what follows from the regulations of the Act of 6 September 2001 on access to public information, their catalogue is broad and, more importantly, open. Although on the surface it might seem that the individual does not need anything more, it should not be forgotten that the same legislator determines a number of restrictions that block or completely close the way to certain pieces of public information. This group of statutory restrictions includes tax confidentiality as defined by the Tax Ordinance Act of 29 August 1997. The main objective of the considerations undertaken in this article is to determine to what extent tax confidentiality by its very nature restricts the process of public scrutiny of the state of public finances, taking into account its subjective and objective scope and its positioning among all the premises limiting accessibility to public knowledge.
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Abstract: This article addresses the directions of change in the area of control of the collection and distribution of public funds, in the context of the possibility of using new technologies, with a view to compliance with the legal standards of a democratic law-governed state and the challenges facing law-makers in properly legislating the use of AI. Issues related to the risks and threats posed by the implementation of new technologies in the public sector regarding technical (e.g. algorithmic bias) and legal (e.g. inadequate regulation of the possibility of using technology by a public administration) aspects are raised, bearing in mind that incorrect regulation of these issues is not without impact on trust in the state and ensuring the protection of democratic values. Analysing the issues related to the implementation of technological solutions to control public finances, it also indicates new areas for control in the public sector, for example the control of algorithm-based applications.

Keywords: artificial intelligence, new technologies, public finance sector

Page range: 23-35

Andrzej Gorgol
Critical Remarks on the Statutory Model of Customs and Revenue Control
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Abstract: The National Revenue Administration should be equipped with procedural instruments so that it can carry out public tasks within the statutory competence of its bodies in a rational, efficient and effective manner. The founding of this new organisational structure was coupled with significant changes to the separate procedures hitherto used by the customs, tax and revenue control administrations subordinate to the Minister of Finance. Customs and revenue control is a new legislative concept, the design of which is based on the fundamental premise of unifying control proceedings. The Act on the National Revenue Administration reflects the organisational and procedural effects of the 2017 reform. An analysis of its provisions makes it possible to determine what model of customs and revenue control has been implemented in Poland. The unification and codification of the rules governing this procedure were neither complete nor free of the flaws of the earlier regulations. Not only have the errors of customs control and revenue control not been eliminated, but also new, highly controversial shortcomings have emerged. This study aims to demonstrate the truth of the thesis that both the customs and fiscal control model and its regulation by statutory provisions contain questionable solutions.
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Abstract: Pursuant to the provisions of the Tax Ordinance, if an anti-avoidance clause may apply in a tax control or a customs and fiscal control, the Head of the National Fiscal Administration (NFA), at the request of the control body, takes over such control in whole or in part and initiates tax proceedings within its scope. The control will be continued if no decision using the GAAR is issued in the tax proceeding carried out by the Head of the NFA. Detailed regulations define the procedure and effects of the Head of the NFA taking over control, but do not remove doubts related to the condition that it should take place as a result of an application to the Head of the NFA and the possibility of taking over the case only in part, and the effects of such partial takeover.
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Abstract:One of the powers of the Polish Constitutional Tribunal is the so-called abstract control related to the examination of the compliance of statutes (laws) with the Polish Constitution. The subject of these statutes may be tax matters. In recent years, the tribunal has repeatedly ruled on the consistency of such legal acts with the Constitution, including the reference to the provisions of the Law on local taxes and fees, which regulates a real-estate tax. Some of the rulings thereon were interpretive in nature, i.e. they indicated inconsistency with the Constitution within a specific understanding of the provision under verification. Their direct consequences were claims for excess tax made by real-estate taxpayers, which were envisaged by the procedures prescribed by the provisions of the law – the Tax Ordinance. In this regard, significant shortcomings of the above-mentioned act have been revealed. We may put forward a thesis according to which the procedure provided for in the Tax Ordinance for the recovery of excess tax in connection with the Constitutional Tribunal’s rulings is defective as, in particular, it does not take into account the rulings which are interpretative in nature. Verification of this research assumption requires the analysis of both the statutory provisions on the recovery of excess tax and the rulings of administrative courts that have been made thereon. The rationale for discussing this issue is its great practical importance, in particular, as indicated above, the fact that in recent years the judgments issued by the Constitutional Tribunal with regard to the Law on local taxes and fees regulating a real- estate tax have precisely been of an interpretative nature.
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Abstract: Tax payment is the basic form of fulfilling a tax obligation. It is included in the effective method of removing tax liabilities. As part of the control of payments of local taxes carried out by the tax authorities, it was found that an unauthorized employee of this authority unlawfully accepted payments of taxes that he did not pay to the account of the tax authority. A legal doubt has arisen in this respect as to whether the payment made in the above-mentioned circumstances is the payment of tax that gives rise to the removal of the tax liability. The main goal of the authors, within the research topic undertaken, is to verify the research hypothesis, according to which the taxpayer’s transfer of funds to an unauthorized employee of a tax authority, confirmed by a receipt, cannot be considered as payment of the tax. The study analyzes the above-mentioned issues on the basis, above all, of the provisions of Polish tax law, which do not define the concept of tax payment, although they indicate the forms of payment. In order to get a broader perspective on the subject matter, the author analyzed selected regulations concerning the above-mentioned issues in Hungary and Ukraine.
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Abstract: This study reflects on the control of expenditure made from the EU budget through instruments regulated by EU and Polish financial law, and in a broader sense also on the protection of the EU’s financial interests on the expenditure side. The purpose is to present and engage in a dogmatic- legal analysis of the EU-national normative benchmark for the control of EU budget expenditure and to answer the question of its normative-axiological content, rightly taking into account the principle of the rule of law as the basic determinant of the performed control of EU budget expenditure, in accordance with the CJEU judgment C 157/21. It may justifiably be argued that the normative model of control of expenditure from the EU budget is a normative-axiological model shared by the EU and its Member States. It is hybrid in that it consists of a number of mechanisms and institutions (in the substantive sense) that are functionally interconnected. Effective implementation of the criteria of this normative benchmark (substantive, instrumental, procedural and axiological) presupposes functional links between EU and Polish regulations for the application of principles not only from Articles 317 and 325 TFEU, but also values and principles from Article 2 TEU.
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Abstract: Spending from the budget of the European Union (EU) should be done correctly, in line with EU and Member State legislation. However, minor or major irregularities cannot be avoided in the disbursement of EU funds, so procedures must be in place to detect and eliminate them. Control procedures are key in this respect. This article reviews the EU regulations that apply to the control of EU spending and analyses the control concepts adopted in two Member States: Italy and Poland. The authors found that in these two countries, the control of EU spending is carried out by a number of actors. Solutions for improvement were identified. The authors find it reasonable to conclude that administrative controls on the use of EU funds in Italy and Poland can be considered as on the path of being effective and efficient.
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Abstract: This paper aims to answer the following research problem: what are the models of reasonable (proper) implementation of public expenditure arising from specific constitutional rules, and what are the standards for such spending? The authors present a thesis that the constitutional principle of legality, as well as the principle of public finance as a good which is protected constitutionally, sets general models, which consequently determine the standards of reasonable (proper) spending of public funds in the broad sense, i.e. in the context of legality and economy (purpose, economy, effectiveness and efficiency). Notably, these models and standards meet the postulate of complete financial control, i.e. at every stage of the budget procedure (budget design, planning and execution). The article uses so- called non-reactive research methods, based on the analysis of the content and availability of source information, i.e. theoretical and legal publications as well as legal regulations (especially constitutional ones) crucial from the point of view of the selected subject.
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Abstract: One of the basic instruments of direct democracy is the referendum, which is particularly developed in Switzerland. In Poland, due to historical conditions, there is no tradition of using referendums; however, in recent years, the participation of citizens in public co-decision has started to be implemented through the instruments of governance (participatory democracy), i.e. the village council fund and participatory budgeting. Apart from the basic function, i.e. active participation in making public decisions, all the above-mentioned instruments should also fulfill another important role: it is social control in the financial sphere. Therefore, this study attempts to answer the following research question: do the instruments of direct and participatory democracy fulfil the function of social control in the field of public financial decisions, and if so, how? According to the adopted hypothesis, both the forms of direct and participatory democracy also constitute (contain) elements of social control of the activities of public authorities. And by their very nature, these legal instruments of social control are implemented in the form of ex ante external control. To verify this view, the study interprets the content of foreign and domestic acts of universally binding law (cantonal constitutions, statutory provisions).
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Abstract: In this article, the authors assesses the scope of the use of artificial intelligence technology in the management of the US federal public finance system in the years 2019–2022, with particular emphasis on public finance control. This assessment is indispensable in answering the question of whether artificial intelligence, which is a relatively new technology, is used in the area in question, and to what extent, and most importantly whether, it enables the US federal administration to control public finances. In order to answer this question, a holistic review was carried out of American law standards from the last decade and government documents that directly regulate the issue of artificial intelligence, including the definition of artificial intelligence adopted for the first time in American law, but also a number of other hard law and soft law standards. Law files that are directly or indirectly related to AI. The above allowed the determination of the scope of the political and legal approach to artificial intelligence in the United States of America, as well as the extraction of many conclusions about the use of artificial intelligence and the challenges facing its development. In the opinion of the author, the added value of this publication is the preliminary answer to the question of whether artificial intelligence can change the paradigm of the essence of managing the public finance system.
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Abstract: Investment gold and foreign-exchange gold are special forms of gold in legal terms. The adoption of such a status is related to the regulation of the legal and factual circulation of gold and the performance of financial control in this regard, which at various stages of trading takes the form of tax, customs and fiscal or foreign-exchange control. The rules and procedure for controlling gold trading are regulated by the provisions of tax, customs, banking and foreign-exchange law. The aim of this study is to analyze and evaluate the applicable provisions of EU and national law regulating the scope of the regulation of gold trading and its control by tax, customs and fiscal authorities and the National Bank of Poland. The essence and application of the most important control instruments are presented, which are individual foreign-exchange permits, notification of the intention to transport gold across the state border, and special records and public registers kept by entrepreneurs. The hypothesis about the basic objectives (ensuring the safety of trading and preventing money laundering offenses) and additional purposes (collecting statistical data necessary to construct the assumptions of the state monetary system, tightening the tax system) of gold-trading control was positively verified. The research primarily used the dogmatic-legal method, and a complementary historical-legal method was used to present the main directions of the evolution of legislation in the field of regulating gold trading.
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Abstract: This publication is a part of a study of the French Code des juridictions financières in the field of the institutional aspects of the control of public finances. The main purpose is not only to describe the specificity of the French legal system in this field but also to focus on the solutions and type of support institutions that were developed by the French legislator. The general control exercised by the Court of Auditors (Cour des comptes) and regional and territorial audit chambers (Chambres régionales et territoriales des comptes) can be more effective thanks to the so-called supporting institutions, such as the Court for Budgetary and Financial Discipline (Cour de discipline budgétaire et financière), the Supreme Council of Public Finance (Haut Conseil des finances publiques), or the Tribunal for Compulsory Contributions (Conseil des prélèvements obligatoires). This study and analysis of the provisions of the Code des juridictions financières related to the three above-mentioned supporting institutions may also be considered as the first step towards further in-depth analysis and research, and thus the possible application of structures and solutions that are present in French tax law by the Polish legislator or that of any other European country.
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Abstract: The aim of this article is to investigate the possibilities for tax offices in the Czech Republic to control recurrent property tax returns and the data contained therein. The hypothesis that the recurrent property tax control in the Czech Republic is unproblematic and that there is no need for any amendments in related tax law regulation has been mostly confirmed. However, there are still several minor issues (e.g. the renewal of cadastral records) where amendments to the existing legal regulation would be helpful There are also other much more problematic issues in the property tax regulation to be improved. The role of the immovable property tax in the Czech Republic is mostly marginal; the revenue is very low. The paper follows the IMRaD structure; in the research part, we firstly summarise recurrent property tax regulation de lege lata from the theoretical perspective. Secondly, we describe existing practical problems of recurrent property tax control as these problematic issues have been identified from structured interviews with tax office clerks. In the discussion, we critically analyse substantive and procedural tax law concerning the recurrent property tax with regard to controls carried out by the tax office, combining the theoretical background with practical experience. Synthesising the knowledge gained, we identify the strengths and weaknesses of de lege lata regulation and suggest amendments de lege ferenda.
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Abstract: This article focuses on control of state debt in the Czech Republic. State debt contributes the most to the public debt. Although the Czech Republic is one of the countries with the smallest state debts in the European Union, it has also been the country whose debt has grown fastest year-on-year in the last two years. The aim of this article is to investigate the possibilities to improve control of state debt in the Czech Republic. It works with the hypothesis that control of state debt is problematic in the Czech Republic and needs some amendments related to state debt regulation. The article is divided into two parts. First, a theoretical overview of state debt is included, regulation de lege lata is summarized and the current situation relating to state debt during the Covid-19 pandemic is stressed. Second, research findings mentioned in the first part are analysed. By synthesizing these research findings, I suggest amendments de lege ferenda.
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Abstract: Any control, regardless of the field to which it relates, requires information. This claim is also valid in the field of citizen’s control. For an individual to be able to effectively assess what is going on around him or her and make sound decisions on that basis, he or she must be able to obtain a variety of information, including, above all, information that is comprehensive public knowledge. According to what follows from the regulations of the Act of 6 September 2001 on access to public information, their catalogue is broad and, more importantly, open. Although on the surface it might seem that the individual does not need anything more, it should not be forgotten that the same legislator determines a number of restrictions that block or completely close the way to certain pieces of public information. This group of statutory restrictions includes tax confidentiality as defined by the Tax Ordinance Act of 29 August 1997. The main objective of the considerations undertaken in this article is to determine to what extent tax confidentiality by its very nature restricts the process of public scrutiny of the state of public finances, taking into account its subjective and objective scope and its positioning among all the premises limiting accessibility to public knowledge.
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Abstract: This article addresses the directions of change in the area of control of the collection and distribution of public funds, in the context of the possibility of using new technologies, with a view to compliance with the legal standards of a democratic law-governed state and the challenges facing law-makers in properly legislating the use of AI. Issues related to the risks and threats posed by the implementation of new technologies in the public sector regarding technical (e.g. algorithmic bias) and legal (e.g. inadequate regulation of the possibility of using technology by a public administration) aspects are raised, bearing in mind that incorrect regulation of these issues is not without impact on trust in the state and ensuring the protection of democratic values. Analysing the issues related to the implementation of technological solutions to control public finances, it also indicates new areas for control in the public sector, for example the control of algorithm-based applications.
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Abstract: The National Revenue Administration should be equipped with procedural instruments so that it can carry out public tasks within the statutory competence of its bodies in a rational, efficient and effective manner. The founding of this new organisational structure was coupled with significant changes to the separate procedures hitherto used by the customs, tax and revenue control administrations subordinate to the Minister of Finance. Customs and revenue control is a new legislative concept, the design of which is based on the fundamental premise of unifying control proceedings. The Act on the National Revenue Administration reflects the organisational and procedural effects of the 2017 reform. An analysis of its provisions makes it possible to determine what model of customs and revenue control has been implemented in Poland. The unification and codification of the rules governing this procedure were neither complete nor free of the flaws of the earlier regulations. Not only have the errors of customs control and revenue control not been eliminated, but also new, highly controversial shortcomings have emerged. This study aims to demonstrate the truth of the thesis that both the customs and fiscal control model and its regulation by statutory provisions contain questionable solutions.
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Abstract: Pursuant to the provisions of the Tax Ordinance, if an anti-avoidance clause may apply in a tax control or a customs and fiscal control, the Head of the National Fiscal Administration (NFA), at the request of the control body, takes over such control in whole or in part and initiates tax proceedings within its scope. The control will be continued if no decision using the GAAR is issued in the tax proceeding carried out by the Head of the NFA. Detailed regulations define the procedure and effects of the Head of the NFA taking over control, but do not remove doubts related to the condition that it should take place as a result of an application to the Head of the NFA and the possibility of taking over the case only in part, and the effects of such partial takeover.
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Abstract:One of the powers of the Polish Constitutional Tribunal is the so-called abstract control related to the examination of the compliance of statutes (laws) with the Polish Constitution. The subject of these statutes may be tax matters. In recent years, the tribunal has repeatedly ruled on the consistency of such legal acts with the Constitution, including the reference to the provisions of the Law on local taxes and fees, which regulates a real-estate tax. Some of the rulings thereon were interpretive in nature, i.e. they indicated inconsistency with the Constitution within a specific understanding of the provision under verification. Their direct consequences were claims for excess tax made by real-estate taxpayers, which were envisaged by the procedures prescribed by the provisions of the law – the Tax Ordinance. In this regard, significant shortcomings of the above-mentioned act have been revealed. We may put forward a thesis according to which the procedure provided for in the Tax Ordinance for the recovery of excess tax in connection with the Constitutional Tribunal’s rulings is defective as, in particular, it does not take into account the rulings which are interpretative in nature. Verification of this research assumption requires the analysis of both the statutory provisions on the recovery of excess tax and the rulings of administrative courts that have been made thereon. The rationale for discussing this issue is its great practical importance, in particular, as indicated above, the fact that in recent years the judgments issued by the Constitutional Tribunal with regard to the Law on local taxes and fees regulating a real- estate tax have precisely been of an interpretative nature.
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Kontrola dokonywania zapłaty podatków lokalnych. Prawnoporównawcze studium przypadku
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Abstract: Tax payment is the basic form of fulfilling a tax obligation. It is included in the effective method of removing tax liabilities. As part of the control of payments of local taxes carried out by the tax authorities, it was found that an unauthorized employee of this authority unlawfully accepted payments of taxes that he did not pay to the account of the tax authority. A legal doubt has arisen in this respect as to whether the payment made in the above-mentioned circumstances is the payment of tax that gives rise to the removal of the tax liability. The main goal of the authors, within the research topic undertaken, is to verify the research hypothesis, according to which the taxpayer’s transfer of funds to an unauthorized employee of a tax authority, confirmed by a receipt, cannot be considered as payment of the tax. The study analyzes the above-mentioned issues on the basis, above all, of the provisions of Polish tax law, which do not define the concept of tax payment, although they indicate the forms of payment. In order to get a broader perspective on the subject matter, the author analyzed selected regulations concerning the above-mentioned issues in Hungary and Ukraine.
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Magdalena K. Fedorowicz
Legal Instruments for Control of Expenditure from the EU Budget in the Light of EU and Polish Law
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Abstract: This study reflects on the control of expenditure made from the EU budget through instruments regulated by EU and Polish financial law, and in a broader sense also on the protection of the EU’s financial interests on the expenditure side. The purpose is to present and engage in a dogmatic- legal analysis of the EU-national normative benchmark for the control of EU budget expenditure and to answer the question of its normative-axiological content, rightly taking into account the principle of the rule of law as the basic determinant of the performed control of EU budget expenditure, in accordance with the CJEU judgment C 157/21. It may justifiably be argued that the normative model of control of expenditure from the EU budget is a normative-axiological model shared by the EU and its Member States. It is hybrid in that it consists of a number of mechanisms and institutions (in the substantive sense) that are functionally interconnected. Effective implementation of the criteria of this normative benchmark (substantive, instrumental, procedural and axiological) presupposes functional links between EU and Polish regulations for the application of principles not only from Articles 317 and 325 TFEU, but also values and principles from Article 2 TEU.
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Jacek Wantoch-Rekowski, Elisabetta Tatì
Controlling the Spending of EU Funds in Italian and Polish Law Against the Background of EU Regulations
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Abstract: Spending from the budget of the European Union (EU) should be done correctly, in line with EU and Member State legislation. However, minor or major irregularities cannot be avoided in the disbursement of EU funds, so procedures must be in place to detect and eliminate them. Control procedures are key in this respect. This article reviews the EU regulations that apply to the control of EU spending and analyses the control concepts adopted in two Member States: Italy and Poland. The authors found that in these two countries, the control of EU spending is carried out by a number of actors. Solutions for improvement were identified. The authors find it reasonable to conclude that administrative controls on the use of EU funds in Italy and Poland can be considered as on the path of being effective and efficient.
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Controlling Public Expenditure in the Light of Constitutional Standards in Poland and the Czech Republic: Selected Aspects
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Abstract: This paper aims to answer the following research problem: what are the models of reasonable (proper) implementation of public expenditure arising from specific constitutional rules, and what are the standards for such spending? The authors present a thesis that the constitutional principle of legality, as well as the principle of public finance as a good which is protected constitutionally, sets general models, which consequently determine the standards of reasonable (proper) spending of public funds in the broad sense, i.e. in the context of legality and economy (purpose, economy, effectiveness and efficiency). Notably, these models and standards meet the postulate of complete financial control, i.e. at every stage of the budget procedure (budget design, planning and execution). The article uses so- called non-reactive research methods, based on the analysis of the content and availability of source information, i.e. theoretical and legal publications as well as legal regulations (especially constitutional ones) crucial from the point of view of the selected subject.
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Joanna M. Salachna, Urszula K. Zawadzka-Pąk
Prawne instrumenty kontroli społecznej w szwajcarskim i polskim samorządzie. Studium doktrynalnoprawne
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Abstract: One of the basic instruments of direct democracy is the referendum, which is particularly developed in Switzerland. In Poland, due to historical conditions, there is no tradition of using referendums; however, in recent years, the participation of citizens in public co-decision has started to be implemented through the instruments of governance (participatory democracy), i.e. the village council fund and participatory budgeting. Apart from the basic function, i.e. active participation in making public decisions, all the above-mentioned instruments should also fulfill another important role: it is social control in the financial sphere. Therefore, this study attempts to answer the following research question: do the instruments of direct and participatory democracy fulfil the function of social control in the field of public financial decisions, and if so, how? According to the adopted hypothesis, both the forms of direct and participatory democracy also constitute (contain) elements of social control of the activities of public authorities. And by their very nature, these legal instruments of social control are implemented in the form of ex ante external control. To verify this view, the study interprets the content of foreign and domestic acts of universally binding law (cantonal constitutions, statutory provisions).
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Abstract: In this article, the authors assesses the scope of the use of artificial intelligence technology in the management of the US federal public finance system in the years 2019–2022, with particular emphasis on public finance control. This assessment is indispensable in answering the question of whether artificial intelligence, which is a relatively new technology, is used in the area in question, and to what extent, and most importantly whether, it enables the US federal administration to control public finances. In order to answer this question, a holistic review was carried out of American law standards from the last decade and government documents that directly regulate the issue of artificial intelligence, including the definition of artificial intelligence adopted for the first time in American law, but also a number of other hard law and soft law standards. Law files that are directly or indirectly related to AI. The above allowed the determination of the scope of the political and legal approach to artificial intelligence in the United States of America, as well as the extraction of many conclusions about the use of artificial intelligence and the challenges facing its development. In the opinion of the author, the added value of this publication is the preliminary answer to the question of whether artificial intelligence can change the paradigm of the essence of managing the public finance system.
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Kontrola obrotu złotem inwestycyjnym oraz złotem dewizowym w Rzeczypospolitej Polskiej – uwarunkowania i zasadnicze dylematy
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Abstract: Investment gold and foreign-exchange gold are special forms of gold in legal terms. The adoption of such a status is related to the regulation of the legal and factual circulation of gold and the performance of financial control in this regard, which at various stages of trading takes the form of tax, customs and fiscal or foreign-exchange control. The rules and procedure for controlling gold trading are regulated by the provisions of tax, customs, banking and foreign-exchange law. The aim of this study is to analyze and evaluate the applicable provisions of EU and national law regulating the scope of the regulation of gold trading and its control by tax, customs and fiscal authorities and the National Bank of Poland. The essence and application of the most important control instruments are presented, which are individual foreign-exchange permits, notification of the intention to transport gold across the state border, and special records and public registers kept by entrepreneurs. The hypothesis about the basic objectives (ensuring the safety of trading and preventing money laundering offenses) and additional purposes (collecting statistical data necessary to construct the assumptions of the state monetary system, tightening the tax system) of gold-trading control was positively verified. The research primarily used the dogmatic-legal method, and a complementary historical-legal method was used to present the main directions of the evolution of legislation in the field of regulating gold trading.
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Abstract: This publication is a part of a study of the French Code des juridictions financières in the field of the institutional aspects of the control of public finances. The main purpose is not only to describe the specificity of the French legal system in this field but also to focus on the solutions and type of support institutions that were developed by the French legislator. The general control exercised by the Court of Auditors (Cour des comptes) and regional and territorial audit chambers (Chambres régionales et territoriales des comptes) can be more effective thanks to the so-called supporting institutions, such as the Court for Budgetary and Financial Discipline (Cour de discipline budgétaire et financière), the Supreme Council of Public Finance (Haut Conseil des finances publiques), or the Tribunal for Compulsory Contributions (Conseil des prélèvements obligatoires). This study and analysis of the provisions of the Code des juridictions financières related to the three above-mentioned supporting institutions may also be considered as the first step towards further in-depth analysis and research, and thus the possible application of structures and solutions that are present in French tax law by the Polish legislator or that of any other European country.
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Recurrent Property Tax Control in the Czech Republic
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Abstract: The aim of this article is to investigate the possibilities for tax offices in the Czech Republic to control recurrent property tax returns and the data contained therein. The hypothesis that the recurrent property tax control in the Czech Republic is unproblematic and that there is no need for any amendments in related tax law regulation has been mostly confirmed. However, there are still several minor issues (e.g. the renewal of cadastral records) where amendments to the existing legal regulation would be helpful There are also other much more problematic issues in the property tax regulation to be improved. The role of the immovable property tax in the Czech Republic is mostly marginal; the revenue is very low. The paper follows the IMRaD structure; in the research part, we firstly summarise recurrent property tax regulation de lege lata from the theoretical perspective. Secondly, we describe existing practical problems of recurrent property tax control as these problematic issues have been identified from structured interviews with tax office clerks. In the discussion, we critically analyse substantive and procedural tax law concerning the recurrent property tax with regard to controls carried out by the tax office, combining the theoretical background with practical experience. Synthesising the knowledge gained, we identify the strengths and weaknesses of de lege lata regulation and suggest amendments de lege ferenda.
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Control of State Debt in the Czech Republic
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Abstract: This article focuses on control of state debt in the Czech Republic. State debt contributes the most to the public debt. Although the Czech Republic is one of the countries with the smallest state debts in the European Union, it has also been the country whose debt has grown fastest year-on-year in the last two years. The aim of this article is to investigate the possibilities to improve control of state debt in the Czech Republic. It works with the hypothesis that control of state debt is problematic in the Czech Republic and needs some amendments related to state debt regulation. The article is divided into two parts. First, a theoretical overview of state debt is included, regulation de lege lata is summarized and the current situation relating to state debt during the Covid-19 pandemic is stressed. Second, research findings mentioned in the first part are analysed. By synthesizing these research findings, I suggest amendments de lege ferenda.
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Magdalena Budyn-Kulik
Penetration of Cultures, Penetration of Crimes: Who Do Borders Protect?

DOI: 10.15290/bsp.2023.28.01.01

Abstract: The purpose of this paper is to highlight some implications of the creation of closed, culturally alien communities and the possible consequences of their functioning from a criminological and victimological perspective. Various processes emerging since about the second half of the 20th century, in Europe as well as in the United States of America, have caused cultural transformations leading to the emergence of cultural pluralism (polyculturalism, multiculturalism) in various forms. This represents one of the greatest challenges of the modern world on many levels, including prophylaxis and crime prevention. Of particular concern is the issue of assessing the behaviour of an offender belonging to a closed, culturally different group. variants of such a situation can be considered – when the perpetrator and the victim belong to culturally different communities or the same one, and depending on whether the perpetrator’s behaviour constitutes an act judged negatively in the closed group to which they belong or whether it fulfils the characteristics of a crime in the legal system of the external community.
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Maciej Stępka
The New Pact on Migration and Asylum: Another Step in the EU Migration-Security Continuum or Preservation of the Status Quo?
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Abstract: In 2020 the New Pact on Migration and Asylum was presented as a normalization of EU migration, asylum and border management policies in the EU, a much-needed reform which is supposed to strike a balance between security, solidarity and protection of human lives. The aim of this article is to investigate to what extent the proposed reform is changing the modes and trajectories of the securitization of migration in the EU. In doing so, it focuses on specific security logics promoted in the text, discussing how different iterations of security are strengthened and/or marginalized in the EU securitizing framework. Building on the approach of ‘securitization as the work of framing’, the article indicates that the pact has strengthened the risk-management and resilience-centred security logics while at the same time downplaying the role of humanitarianism. It also reveals a strong role for ‘exceptionality’ as a security logic, which has gained prominence especially in relation to crisis management and a wider application of militarized and robust measures.
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Elżbieta Kużelewska, Agnieszka Piekutowska
Belarus’ Violation of International Obligations in Connection with Artificial Migration Pressure on the Belarus–European Union Border
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Abstract: This paper attempts to assess events related to the huge scale of the influx of migrants in the summer of 2021 at the Belarusian borders with Lithuania, Poland and Latvia. The involvement of the Belarusian government had a key impact on the nature of the events and led to Belarus’ violation of its international obligations. In particular, Belarus has violated the Geneva Convention Relating to the Status of Refugees (1951), the 1967 additional Protocol Relating to the Status of Refugees, the 1966 UN International Covenant on Civil and Political Rights and the United Nations Convention against Transnational Organized Crime of 2000 and the Protocols Thereto (Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children and Protocol against the Smuggling of Migrants by Land, Sea and Air). The illegal actions taken by Belarus were described as a hybrid attack aimed at destabilizing Europe. Minsk’s creation of an engineered migration pressure on the border with the EU can be considered part of a hybrid strategy – one of the dominant methods in geopolitical confrontation and the struggle for influence in international relations. The present paper verifies the research hypothesis that Belarus has deliberately violated international law by inducing engineered migration at the border with the EU in order to paralyse the migration situation in the neighbouring EU Member States. The violation of international law has not resulted in any major international consequences.
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Adam Bodnar, Agnieszka Grzelak
The Polish–Belarusian Border Crisis and the (Lack of) European Union Response
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Abstract: This article addresses the migration crisis on the Polish–Belarusian border. The authors believe that the actions of the Polish authorities violated the requirements set by human rights standards, including the obligations arising from Poland’s membership of the EU and the Council of Europe. This is confirmed not only by legal doctrine and the reports of non-governmental organisations, present on the ground despite all the restrictions, but also by interim-measure orders issued by the ECtHR against the Polish government. In the first part of the text, the authors summarise the situation, recalling the most important events that took place on the Polish–Belarusian border. The second part discusses the most important obligations of the EU arising both from the treaties creating it and also from the secondary legislation adopted on their basis. The juxtaposition of the EU’s actual response and the obligations written on paper may lead to the conclusion that the EU’s actions are insufficient under EU law. Relying on the texts of legal acts and other available information, the authors argue that the EU’s actions, in a certain amount of compromise with political interests, even detract from its credibility as an organisation that also aims to protect human rights externally.
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Anita Adamczyk
The State of Emergency in Poland as the Key to Curbing Unregulated Migration
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Abstract:The purpose of this article is to analyse the Polish legislature’s activity during the state of emergency in the field of curbing illegal migration. The thesis of the article states that the introduction of the state of emergency on the Polish–Belarusian border facilitated the legal changes aimed at reducing the scale of illegal migration on the border and their implementation. The proposed changes brought about new solutions that provided, for example, for the obligation to immediately leave the territory of Poland, issuance of a decision obliging a foreigner to return when he/she crossed or attempted to cross the border illegally, or construction of a wall on the Polish–Belarusian border.
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The Migration Crisis on the Polish–Belarusian Border/a>
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Abstract: The crisis on the Polish–Belarusian border resulting in the unregulated migration of foreigners into the territory of Poland was inspired and supported by the Belarusian regime and was aimed at destabilizing the situation in the region. Poland was therefore forced to take action to protect the national border, which is also the external border of the European Union. However, some of the legal solutions that were adopted raise questions about their legality.

Keywords: migration crisis, migrant, Polish–Belarusian border, push-back, restriction of freedom of movement

Page range: 103-115

Magdalena Perkowska, Aurelijus Gutauskas
Were the Lithuanian and Polish Responses to the Refugee Influx Legal or Illegal?
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Abstract: Since the summer of 2021, the Baltic Sea states of Latvia, Lithuania and Poland have been facing an influx of refugees from the territory of Belarus. This migration is fully controlled by the Belarusian authorities. Refugees, coming mainly from Middle Eastern countries, are forced to cross the border with neighbouring EU countries. The aim of this article is therefore to present the legal responses of the Lithuanian and Polish authorities to this influx, to compare the solutions adopted and to critically analyse them. Both states decided to use constitutional measures in the form of states of emergency introduced on a part of their territory, and adopted a number of solutions in laws and regulations. Therefore, the article critically analyses the legal basis for the introduction of a state of emergency in both states. It also analyses the solutions adopted at the statutory level, which enable border services to use push-back. The legal regulations introduced are also compared with international and European Union law binding on both Lithuania and Poland. Therefore examples of violations of international law in the field of refugees’ rights to seek international protection are indicated.
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Katarzyna Laskowska
Illegal Border Crossing and Associated Offences in the Light of the Criminal Code of the Republic of Belarus
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Abstract: This paper addresses the important current problem of illegal crossing of a national border, which since autumn 2021 has been particularly intense on the Belarusian–Polish section of the border. It has been serious enough to pose a security threat not only to Poland, but also to the rest of Europe. This article contains a discussion of the solutions provided for in the 1999 Criminal Code of the Republic of Belarus that concern illegal border crossing and associated crimes, i.e. organization of illegal migration and violation of the period of prohibition of entry into the territory of the country. For the purposes of the article, it was assumed that the scope of the regulations in question is casuistic and restrictive, and provides little guarantee of protection of the national border of Belarus. The legal analyses that were conducted generally confirmed the assumed evaluation of these solutions.
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Agnieszka Lewicka-Zelent
The Migration of Ukrainians to Poland: The Context of Border Criminology
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Abstract: The phenomenon of migration is common in modern times. People move around the world for touristic, financial, educational, social and other reasons. One of the destination countries is Poland, in which Ukrainians, the largest contingent of all foreigners, have arrived for a number of years. Currently, the war is in progress in Poland’s neighbouring country. More than 3 million Ukrainian citizens have come to our country in search of temporary or long-term shelter. Considering the increased number of the Ukrainians, Polish people have posed the question as to whether greater delinquency where immigrants are perpetrators will constitute one of the negative outcomes. Accordingly, the decision was made to analyse the phenomenon of the migration of Ukrainians to Poland over the last few decades, as well as their engagement in delinquency, in the context of border criminology. It was also determined to review literature and statistical data concerning the phenomenon discussed. In view of the above, the prediction is made that in the immediate future, the rates in offences committed by these foreigners will increase proportionally to the number of Ukrainian immigrants.
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Abstract: An increasing body of research has highlighted the significance of collaboration between criminal justice practitioners and residents to enhance the quality of life in communities. As an innovative practice model, this collaborative concept maximizes the effectiveness of three core factors of community justice (community policing, community courts, and community corrections) by maintaining community order and enhancing neighbourhood quality of life. However, as many cities and municipalities have invested time and resources into developing positive relationships with immigrants, little research has been focused on the nexus between immigrant communities within the community justice movement model. Using data collected from Chinese immigrants in the US, the current study is the first pilot investigation on perceptions of the new pattern of Chinese immigrants toward their communities and their collaboration with the criminal justice system. This study suggests positive attitudes of immigrants toward community justice, but criminal justice agencies must tailor their interaction to the unique characteristics of each immigrant community. What constitutes good community justice practices in one community may not be effective in another.
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Criminal Prosecution and Punishment of Migrants in Spain: A Border Criminology Perspective
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Abstract: The exceptional use of criminal law to achieve migration policy objectives has been a reality in Spain since the first Aliens Law was passed in 1985. Since then, academia has warned about the discriminatory and exclusionary effects of this confluence. This paper critically analyses a series of exceptional Spanish criminal and migration policy measures aimed at criminalising certain population movements. The aim is to show the mechanisms used by criminal justice in Spain to manage human mobility from the perspective of border criminology. Among other things, I will analyse (1) ‘hot returns’ and (2) racial profiling in police stops, both as police reactions. I will also study (3) the expulsion of convicted foreigners and (4) criminal records as a migration control strategy and, finally, the deprivation of liberty for migration control purposes, such as (5) detention centres for migrants and (6) prison release strategies. The aim is to show that Spanish penal policy, taken in a broad sense as all eminently criminal measures and those where criminal law and immigration law converge, has as its main objective to socially render harmless (innocuousation) foreign suspects, convicts and ex-convicts in Spain with different and exceptional measures that push them to the margins of society.
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Abstract: The purpose of this article is to present the most important legal regulations in the field of Austrian migration policy, taking into account the changes in this field, the nature of these changes and their conditions. The research question is whether the successive legal regulations were the result of clearly defined goals (and if so, whether these goals were achieved) or rather a result of passive adaptation to changing conditions. In the context of the slogan of integration advocated in recent years, it also seems essential to ask whether the legal solutions adopted in Austria strengthen integration or constitute an assimilationist tool. The article discusses such issues as the development of the system for the recruitment of foreign workers, changes in the perception of the phenomenon of migration and the reform of legislation in the field of migration policy in Austria. Moreover, attention is drawn to the most important determinants underlying this reform.
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Abstract: This article presents the results of a study on the effectiveness of carrying out community service (a penalty for committing a crime or misdemeanour which entails performing work for social purposes) and social work (where a fine can be converted into such work if the obligated person cannot pay it) by perpetrators of criminal acts related to the smuggling of goods. For the purposes of the current study, punishments consisting of work were defined as effective when they remained unchanged and were carried out as community service. The study found that if punishment in the form of work was applied to them, perpetrators of smuggling-related crimes or offences performed such work far more often than perpetrators of other criminal acts who were subjected to the same punishment (93.8% v. 65.1%). Moreover, it was established that criminal acts related to the smuggling of goods are committed equally often by women and by men (in this category of criminal acts, women comprised 46.2% of perpetrators, with the mean for all criminal acts and petty offences taken into account in the current study being 15%). The article concludes that the present results may suggest that perpetrators of such criminal acts or petty offences treat them as a way to gain additional income. This is evidenced, for example, by the fact that many people had more than one sentence to serve for committing a criminal act related to smuggling.
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The Rationale for Economic Migration in Selected Countries of Eurasia with Particular Reference to the Taxation of Individuals (Self-Employed and Non-Business) with Income Tax: An Overview Approach
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Abstract: The analysis undertaken in this article is of the migration of natural persons, self-employed and not self-employed, for economic (including tax) reasons, which has been recorded among the citizens of Belarus, Ukraine, Poland, and Vietnam. Tax migration, which is a type of economic migration of individuals, including those engaged in business, is one of the forms of reaction to taxes and tax reforms introduced in a country and the shape of the system of tax preferences. This study aims to examine the conditions of income taxation of individuals in the countries studied (Poland, Belarus, Ukraine, and Vietnam). The shape of the tax system has been or could be a premise for the migration of individuals from Poland to other countries, as well as from the countries studied to Poland. The reason for choosing these countries for the analysis of this phenomenon was the well-established scholarly cooperation of the Polish authors with authors representing public universities in Vietnam, Ukraine, and Belarus, as well as the available statistical data confirming the fact that residents of these countries account for the largest number of permanent and temporary residence permits given in Poland. It was considered that a comparison of legal solutions to the income taxation of taxpayers in the indicated countries, given the significant level of migration to Poland, can lead to exciting conclusions due to the differences in their legal systems, economic development, and tax systems.
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Abstract: Sanctions, including individual sanctions, relating to property usually apply with war conflicts. Their imposition by international subjects in domestic law raises the question of whether the Constitution of the Republic of Poland allows for the expropriation considered to be related to the attacking state, since, regardless of external circumstances, Poland remains a constitutional state which protected a property. In the article we argue that on the basis of the current Constitution of the Republic of Poland, it is not permissible to seizure the property of private entities considered to be related to the attacking state, under conditions analogous to the currently applied measures of targeted sanctions like freezing of assets. If the expropriaton were to take place, it would require an amendment to the Constitution of the Republic of Poland. In order to solve the research task, the dogmatic method and legal interpretation appropriate to the Polish science of constitutional law were used in the work.
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Magdalena Budyn-Kulik
Penetration of Cultures, Penetration of Crimes: Who Do Borders Protect?

DOI: 10.15290/bsp.2023.28.01.01

Abstract: The purpose of this paper is to highlight some implications of the creation of closed, culturally alien communities and the possible consequences of their functioning from a criminological and victimological perspective. Various processes emerging since about the second half of the 20th century, in Europe as well as in the United States of America, have caused cultural transformations leading to the emergence of cultural pluralism (polyculturalism, multiculturalism) in various forms. This represents one of the greatest challenges of the modern world on many levels, including prophylaxis and crime prevention. Of particular concern is the issue of assessing the behaviour of an offender belonging to a closed, culturally different group. variants of such a situation can be considered – when the perpetrator and the victim belong to culturally different communities or the same one, and depending on whether the perpetrator’s behaviour constitutes an act judged negatively in the closed group to which they belong or whether it fulfils the characteristics of a crime in the legal system of the external community.
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Maciej Stępka
The New Pact on Migration and Asylum: Another Step in the EU Migration-Security Continuum or Preservation of the Status Quo?
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Abstract: In 2020 the New Pact on Migration and Asylum was presented as a normalization of EU migration, asylum and border management policies in the EU, a much-needed reform which is supposed to strike a balance between security, solidarity and protection of human lives. The aim of this article is to investigate to what extent the proposed reform is changing the modes and trajectories of the securitization of migration in the EU. In doing so, it focuses on specific security logics promoted in the text, discussing how different iterations of security are strengthened and/or marginalized in the EU securitizing framework. Building on the approach of ‘securitization as the work of framing’, the article indicates that the pact has strengthened the risk-management and resilience-centred security logics while at the same time downplaying the role of humanitarianism. It also reveals a strong role for ‘exceptionality’ as a security logic, which has gained prominence especially in relation to crisis management and a wider application of militarized and robust measures.
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Elżbieta Kużelewska, Agnieszka Piekutowska
Belarus’ Violation of International Obligations in Connection with Artificial Migration Pressure on the Belarus–European Union Border

DOI: 10.15290/bsp.2023.28.01.03

Abstract: This paper attempts to assess events related to the huge scale of the influx of migrants in the summer of 2021 at the Belarusian borders with Lithuania, Poland and Latvia. The involvement of the Belarusian government had a key impact on the nature of the events and led to Belarus’ violation of its international obligations. In particular, Belarus has violated the Geneva Convention Relating to the Status of Refugees (1951), the 1967 additional Protocol Relating to the Status of Refugees, the 1966 UN International Covenant on Civil and Political Rights and the United Nations Convention against Transnational Organized Crime of 2000 and the Protocols Thereto (Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children and Protocol against the Smuggling of Migrants by Land, Sea and Air). The illegal actions taken by Belarus were described as a hybrid attack aimed at destabilizing Europe. Minsk’s creation of an engineered migration pressure on the border with the EU can be considered part of a hybrid strategy – one of the dominant methods in geopolitical confrontation and the struggle for influence in international relations. The present paper verifies the research hypothesis that Belarus has deliberately violated international law by inducing engineered migration at the border with the EU in order to paralyse the migration situation in the neighbouring EU Member States. The violation of international law has not resulted in any major international consequences.
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Adam Bodnar, Agnieszka Grzelak
The Polish–Belarusian Border Crisis and the (Lack of) European Union Response

DOI: 10.15290/bsp.2023.28.01.04

Abstract: This article addresses the migration crisis on the Polish–Belarusian border. The authors believe that the actions of the Polish authorities violated the requirements set by human rights standards, including the obligations arising from Poland’s membership of the EU and the Council of Europe. This is confirmed not only by legal doctrine and the reports of non-governmental organisations, present on the ground despite all the restrictions, but also by interim-measure orders issued by the ECtHR against the Polish government. In the first part of the text, the authors summarise the situation, recalling the most important events that took place on the Polish–Belarusian border. The second part discusses the most important obligations of the EU arising both from the treaties creating it and also from the secondary legislation adopted on their basis. The juxtaposition of the EU’s actual response and the obligations written on paper may lead to the conclusion that the EU’s actions are insufficient under EU law. Relying on the texts of legal acts and other available information, the authors argue that the EU’s actions, in a certain amount of compromise with political interests, even detract from its credibility as an organisation that also aims to protect human rights externally.
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Anita Adamczyk
The State of Emergency in Poland as the Key to Curbing Unregulated Migration

DOI: 10.15290/bsp.2023.28.01.05

Abstract:The purpose of this article is to analyse the Polish legislature’s activity during the state of emergency in the field of curbing illegal migration. The thesis of the article states that the introduction of the state of emergency on the Polish–Belarusian border facilitated the legal changes aimed at reducing the scale of illegal migration on the border and their implementation. The proposed changes brought about new solutions that provided, for example, for the obligation to immediately leave the territory of Poland, issuance of a decision obliging a foreigner to return when he/she crossed or attempted to cross the border illegally, or construction of a wall on the Polish–Belarusian border.
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Mieczysława Zdanowicz
The Migration Crisis on the Polish–Belarusian Border/a>

DOI: 10.15290/bsp.2023.28.01.06

Abstract: The crisis on the Polish–Belarusian border resulting in the unregulated migration of foreigners into the territory of Poland was inspired and supported by the Belarusian regime and was aimed at destabilizing the situation in the region. Poland was therefore forced to take action to protect the national border, which is also the external border of the European Union. However, some of the legal solutions that were adopted raise questions about their legality.
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Magdalena Perkowska, Aurelijus Gutauskas
Were the Lithuanian and Polish Responses to the Refugee Influx Legal or Illegal?

DOI: 10.15290/bsp.2023.28.01.07

Abstract: Since the summer of 2021, the Baltic Sea states of Latvia, Lithuania and Poland have been facing an influx of refugees from the territory of Belarus. This migration is fully controlled by the Belarusian authorities. Refugees, coming mainly from Middle Eastern countries, are forced to cross the border with neighbouring EU countries. The aim of this article is therefore to present the legal responses of the Lithuanian and Polish authorities to this influx, to compare the solutions adopted and to critically analyse them. Both states decided to use constitutional measures in the form of states of emergency introduced on a part of their territory, and adopted a number of solutions in laws and regulations. Therefore, the article critically analyses the legal basis for the introduction of a state of emergency in both states. It also analyses the solutions adopted at the statutory level, which enable border services to use push-back. The legal regulations introduced are also compared with international and European Union law binding on both Lithuania and Poland. Therefore examples of violations of international law in the field of refugees’ rights to seek international protection are indicated.
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Katarzyna Laskowska
Illegal Border Crossing and Associated Offences in the Light of the Criminal Code of the Republic of Belarus

DOI: 10.15290/bsp.2023.28.01.08

Abstract: This paper addresses the important current problem of illegal crossing of a national border, which since autumn 2021 has been particularly intense on the Belarusian–Polish section of the border. It has been serious enough to pose a security threat not only to Poland, but also to the rest of Europe. This article contains a discussion of the solutions provided for in the 1999 Criminal Code of the Republic of Belarus that concern illegal border crossing and associated crimes, i.e. organization of illegal migration and violation of the period of prohibition of entry into the territory of the country. For the purposes of the article, it was assumed that the scope of the regulations in question is casuistic and restrictive, and provides little guarantee of protection of the national border of Belarus. The legal analyses that were conducted generally confirmed the assumed evaluation of these solutions.
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Agnieszka Lewicka-Zelent
The Migration of Ukrainians to Poland: The Context of Border Criminology

DOI: 10.15290/bsp.2023.28.01.09

Abstract: The phenomenon of migration is common in modern times. People move around the world for touristic, financial, educational, social and other reasons. One of the destination countries is Poland, in which Ukrainians, the largest contingent of all foreigners, have arrived for a number of years. Currently, the war is in progress in Poland’s neighbouring country. More than 3 million Ukrainian citizens have come to our country in search of temporary or long-term shelter. Considering the increased number of the Ukrainians, Polish people have posed the question as to whether greater delinquency where immigrants are perpetrators will constitute one of the negative outcomes. Accordingly, the decision was made to analyse the phenomenon of the migration of Ukrainians to Poland over the last few decades, as well as their engagement in delinquency, in the context of border criminology. It was also determined to review literature and statistical data concerning the phenomenon discussed. In view of the above, the prediction is made that in the immediate future, the rates in offences committed by these foreigners will increase proportionally to the number of Ukrainian immigrants.
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Jurg Gerber, Di Jia
Chinese Immigrants’ Perceptions of Community Justice in the USA: An Exploratory Study
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Abstract: An increasing body of research has highlighted the significance of collaboration between criminal justice practitioners and residents to enhance the quality of life in communities. As an innovative practice model, this collaborative concept maximizes the effectiveness of three core factors of community justice (community policing, community courts, and community corrections) by maintaining community order and enhancing neighbourhood quality of life. However, as many cities and municipalities have invested time and resources into developing positive relationships with immigrants, little research has been focused on the nexus between immigrant communities within the community justice movement model. Using data collected from Chinese immigrants in the US, the current study is the first pilot investigation on perceptions of the new pattern of Chinese immigrants toward their communities and their collaboration with the criminal justice system. This study suggests positive attitudes of immigrants toward community justice, but criminal justice agencies must tailor their interaction to the unique characteristics of each immigrant community. What constitutes good community justice practices in one community may not be effective in another.
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Elisa García-España
Criminal Prosecution and Punishment of Migrants in Spain: A Border Criminology Perspective
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Abstract: The exceptional use of criminal law to achieve migration policy objectives has been a reality in Spain since the first Aliens Law was passed in 1985. Since then, academia has warned about the discriminatory and exclusionary effects of this confluence. This paper critically analyses a series of exceptional Spanish criminal and migration policy measures aimed at criminalising certain population movements. The aim is to show the mechanisms used by criminal justice in Spain to manage human mobility from the perspective of border criminology. Among other things, I will analyse (1) ‘hot returns’ and (2) racial profiling in police stops, both as police reactions. I will also study (3) the expulsion of convicted foreigners and (4) criminal records as a migration control strategy and, finally, the deprivation of liberty for migration control purposes, such as (5) detention centres for migrants and (6) prison release strategies. The aim is to show that Spanish penal policy, taken in a broad sense as all eminently criminal measures and those where criminal law and immigration law converge, has as its main objective to socially render harmless (innocuousation) foreign suspects, convicts and ex-convicts in Spain with different and exceptional measures that push them to the margins of society.
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Ewa Godlewska
From Gastarbeitersystem to Integration: Legal Aspects of Austrian Migration Policy
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Abstract: The purpose of this article is to present the most important legal regulations in the field of Austrian migration policy, taking into account the changes in this field, the nature of these changes and their conditions. The research question is whether the successive legal regulations were the result of clearly defined goals (and if so, whether these goals were achieved) or rather a result of passive adaptation to changing conditions. In the context of the slogan of integration advocated in recent years, it also seems essential to ask whether the legal solutions adopted in Austria strengthen integration or constitute an assimilationist tool. The article discusses such issues as the development of the system for the recruitment of foreign workers, changes in the perception of the phenomenon of migration and the reform of legislation in the field of migration policy in Austria. Moreover, attention is drawn to the most important determinants underlying this reform.

Słowa kluczowe: Austria, Gastarbeiter, integration, migration, migration policy

Zakres stron: 213-226

Krzysztof Stasiak
Occupation: Petty Smuggler. On the Effectiveness of Carrying Out Selected Non-Custodial Penalties against Smugglers

DOI: 10.15290/bsp.2023.28.01.13

Abstract: This article presents the results of a study on the effectiveness of carrying out community service (a penalty for committing a crime or misdemeanour which entails performing work for social purposes) and social work (where a fine can be converted into such work if the obligated person cannot pay it) by perpetrators of criminal acts related to the smuggling of goods. For the purposes of the current study, punishments consisting of work were defined as effective when they remained unchanged and were carried out as community service. The study found that if punishment in the form of work was applied to them, perpetrators of smuggling-related crimes or offences performed such work far more often than perpetrators of other criminal acts who were subjected to the same punishment (93.8% v. 65.1%). Moreover, it was established that criminal acts related to the smuggling of goods are committed equally often by women and by men (in this category of criminal acts, women comprised 46.2% of perpetrators, with the mean for all criminal acts and petty offences taken into account in the current study being 15%). The article concludes that the present results may suggest that perpetrators of such criminal acts or petty offences treat them as a way to gain additional income. This is evidenced, for example, by the fact that many people had more than one sentence to serve for committing a criminal act related to smuggling.
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The Rationale for Economic Migration in Selected Countries of Eurasia with Particular Reference to the Taxation of Individuals (Self-Employed and Non-Business) with Income Tax: An Overview Approach

DOI: 10.15290/bsp.2023.28.01.14

Abstract: The analysis undertaken in this article is of the migration of natural persons, self-employed and not self-employed, for economic (including tax) reasons, which has been recorded among the citizens of Belarus, Ukraine, Poland, and Vietnam. Tax migration, which is a type of economic migration of individuals, including those engaged in business, is one of the forms of reaction to taxes and tax reforms introduced in a country and the shape of the system of tax preferences. This study aims to examine the conditions of income taxation of individuals in the countries studied (Poland, Belarus, Ukraine, and Vietnam). The shape of the tax system has been or could be a premise for the migration of individuals from Poland to other countries, as well as from the countries studied to Poland. The reason for choosing these countries for the analysis of this phenomenon was the well-established scholarly cooperation of the Polish authors with authors representing public universities in Vietnam, Ukraine, and Belarus, as well as the available statistical data confirming the fact that residents of these countries account for the largest number of permanent and temporary residence permits given in Poland. It was considered that a comparison of legal solutions to the income taxation of taxpayers in the indicated countries, given the significant level of migration to Poland, can lead to exciting conclusions due to the differences in their legal systems, economic development, and tax systems.
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Konstytucja Rzeczypospolitej Polskiej a sankcje w postaci konfiskaty rzeczy
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Abstract: Sanctions, including individual sanctions, relating to property usually apply with war conflicts. Their imposition by international subjects in domestic law raises the question of whether the Constitution of the Republic of Poland allows for the expropriation considered to be related to the attacking state, since, regardless of external circumstances, Poland remains a constitutional state which protected a property. In the article we argue that on the basis of the current Constitution of the Republic of Poland, it is not permissible to seizure the property of private entities considered to be related to the attacking state, under conditions analogous to the currently applied measures of targeted sanctions like freezing of assets. If the expropriaton were to take place, it would require an amendment to the Constitution of the Republic of Poland. In order to solve the research task, the dogmatic method and legal interpretation appropriate to the Polish science of constitutional law were used in the work.
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Literature and Law: Fairy Tales, Animated Cartoons and Property Law
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Abstract: Property law is present in every narrative, language and even in fairy tales as a fundamental right. The contribution, based on the fairy tales Up and The Emperor’s New Groove, aims to draw – in fairy tales as well as in reality – the boundaries within which this right can be exercised. The purpose of this paper, using an empirical and qualitative methodology, is to demonstrate how the use of fairy tales can be useful to teach young students of both primary and high school important concepts such as those part of the modern concept of “property” expressed recently by the legal doctrine and the jurisprudence of the European Court of Human Rights.
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Marta Andruszkiewicz
Law and Literature – New Tendencies Based on the Example of Science Fiction Motifs
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Abstract: This article presents an example of law and literature movement applicability as a phenomenon in legal sciences. It shows the links between law and literature based on the example of the features that are characteristic of literature and, at the same time, are important in the reflection of the philosophy of law and in current law-making practice. This approach is inspired by a cultural approach to legal theory and philosophy (cultural studies of law). The law and literature movement deals with diverse issues in the field of the integration of legal sciences with linguistics and literary theory. The law and literature movement is not novel in the Anglo-Saxon legal culture, as opposed to Polish law science where it is rather new and has recently been gaining in popularity. In this paper, I will try to answer the question of how the law and literature movement and research perspectives originating from this trend could be an inspiration for further use in legal philosophy. This reflection is inspired by some works in the science fiction (S-F) genre.
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Štěpánka Bilová
Enhancing Students’ Metacognition in Legal English Classes

DOI: 10.15290/bsp.2022.27.04.03

Abstract: In the last two decades, researchers have shown the importance of metacognition in language learning and teaching. This paper focuses on students’ metacognition in the course ‘English for Lawyers’ at Masaryk University and reports on the action research which was performed over the period of three years, 2019–2021. The objectives of the research were twofold: to identify how students perceive their learning in legal English lessons in which both the legal content and academic skills were practised, and then to find out whether implementing steps that raise their metacognition would help students become more efficient learners. By collecting data from reflective questionnaires given to students, the teacher analysed the teaching and learning situations and proposed changes, such as explaining the learning opportunities of the lessons and supporting the planning, monitoring, and evaluating of students’ learning, so that students could exploit the full potential of lessons and their learning abilities.
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Antoni Dębiński, Magdalena Pyter, Michal Skřejpek
Regulae Iuris: A Lasting and Universal Vehicle of Legal Knowledge
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Abstract: The article discusses the significance of Latin legal rules (regulae iuris, maximae iuris, dicta) for European legal culture. One of the areas explored by the authors is the relationship between the content of these rules and the language in which they were written down, i.e. Latin. Section one provides an overview of the origin, sources, and techniques of formulating legal rules by the jurisprudence of the ancient Roman state, with particular focus on the history of development of ius Romanum. After the dissolution of the Western Roman Empire (476 AD), the Church became the custodian of the values embedded in Roman law in Western Europe. Not only did she treasure precious scrolls containing ancient legal wisdom for the future generations but also implemented many Roman regulations in her internal legal system, as expressed in the paroemia Ecclesia vivit lege romana. This issue is addressed in section two. An important vehicle of disseminating the Roman legal thought, including its paroemias, was the Latin language. The ancient Romans contributed to its increasing circulation through rapid political expansion. Over time, Latin also elevated to the rank of the language of the Western Church. Because of that, it continued to prevail, also as a durable carrier of legal knowledge. This phenomenon is discussed in section three. The last section covers some facets of the use, application, and impact of Latin legal rules on modern legal science.
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Ondrej Klabal
Synonyms as a Challenge in Legal Translation Training
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Abstract: Even though it is sometimes argued that synonymy is undesirable in legal language, legal language is not devoid of it. In fact, legal language involves cases of syntactical synonymy and lexical synonymy as well as cases of absolute and partial synonymy. Therefore synonymy must be addressed in a legal translation classroom to make trainees aware of all the issues that it may involve, as well as of the fact that terms that may be perceived as synonymous by laypeople are not actually synonymous to lawyers (e.g. murder, homicide, manslaughter). What also needs to be addressed in a legal translation classroom are situations of near-synonyms, whose usage is governed by collocational or contextual restrictions (e.g. breach, violate, infringe) and sometimes involves slight nuances in meaning (e.g. liability v. responsibility, or unlawful, illegal, illicit, etc.). This article introduces a step-by-step approach designed to introduce legal translation trainees to a variety of issues related to (non-)synonymy in legal language, and presents a series of exercises that have been prepared to this end in line with the scaffolding approach. Although the exercises are designed for the English–Czech language pair, they are easily transferable to any teaching context involving English.
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‘Firm’ [Firma] in the Meaning of Polish Legal Language: The Business Name under which the Entrepreneur Operates in Legal and Economic Transactions, or an Entrepreneur [Przedsiębiorca]? Selected Comments on the (Un) Reasonableness of the Use of the Word ‘Firm’ [Firma] in Various Substantive Meanings
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Abstract: This article presents selected observations relating to the reasonableness of using the word ‘firm’ [Polish: firma] in various substantive meanings in Polish legal language. First, attention is drawn to the basic meaning of the word ‘firm’ [firma] in Polish legal language as a business name under which an entrepreneur [przedsiębiorca] operates in legal transactions, which is synthetically (briefly) distinguished from the meaning in Polish legal language, especially of the word ‘entrepreneur’ [przedsiębiorca]. It is then pointed out that in Polish legal and non-legal language, especially in everyday language and in the specialist language of economics and finance, as well as in management and quality sciences (including the language of practice of these areas of knowledge), a different meaning of the word ‘firm’ [firma] is adopted: while in Polish legal language it is understood as the business name of an entrepreneur, in the non-legal language of the above-mentioned areas it is understood as meaning an entrepreneur (also in the context of the meaning given to it in selected foreign languages). This is the background for pointing to the use of the word ‘firm’ [firma] in Polish legal language in the early 21st century not to define the business names of entrepreneurs conducting a strictly defined economic activity, but in a different sense – to define these entrepreneurs by introducing the concepts of an investment firm [firma inwestycyjna], a foreign investment firm [zagraniczna firma inwestycyjna] and an audit firm [firma audytorska], assessing these legislative changes as a significant systemic inconsistency and formulating conclusions in this regard.
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Katarzyna Kubuj
The Role of General Clause of (Public) Morals Based on Selected European Court of Human Rights’ Judgments
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Abstract: (Public) morals is a specific example of a general clause that bridges the gap between legal norms and a wide array of non-legal rules. The indeterminacy of this clause allows the standard of morals to be construed with due consideration for various criteria, values, principles and local circumstances. At the same time, in a culturally diverse society, difficulties in translating ethical issues into the legal language come to light. Consequently, we have both national and international legislation in which the premise of (public) morals is the legitimate objective/aim for restricting certain freedoms and rights. In turn, judicial bodies such as the European Court of Human Rights, as described in this paper, encounter problems in interpretation and the need to use different interpretative methods to give the right meaning to this concept.
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Poles’ Attitudes to the Concept of Whistleblowing. Historical and Present Background
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Abstract: The issue of whistleblowers is one of great interest and controversy because of EU Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the protection of persons who report breaches of Union law. While the English meaning of “whistleblowing” is inherently positive and not associated with anything negative, the Polish translation of the word, “sygnalista”, often does not evoke positive associations. Blowing the whistle versus snitching are two types of activity and it is important to understand the essence of these terms. Unfortunately, the linguistic connotations indicate that Poles do not always read the proper intentions when hearing the word “whistleblower”. Whistleblowing is often seen in Poland as a reprehensible activity, and whistleblowers are usually referred to as denouncers. The meaning of the word “whistleblower” in Poland is rather pejorative. European history, experienced through Nazi practices, the spying age of the Cold War and invigilation by the Soviet Union, has developed firmly established hostility against so-called informers. That is why it is so difficult to attain a level of positive understanding of the meaning of this word in Poland. The current realities of operating an organization, regardless of its legal nature, force it to conform to certain standards. These standards, arising either from legal norms or good practice, form the so-called compliance system. Regulations on whistleblowing are inevitably part of it.
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Legal and Non-Legal Image of Fox Hunting and Shooting – the Impact of Globalization on National and International Perceptions of the World
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Abstract: The aim of this paper is to provide some insight into legal definitions of fox hunting in the United Kingdom and polowanie na lisy in the Republic of Poland and to scrutinize the differences in the legal meaning of the two terms in question and their social perception. The goal of the study is to show that apparently similar concepts may in fact differ significantly and treating them as equivalents may lead to miscommunication. The author will apply the following research methods: the comparative law analysis of legal concepts of fox hunting and polowanie na lisy, and the lexical analysis of the terms in question in legal and non-legal genres. The research findings strongly indicated that globalization and social media have a massive impact on perceptions of various phenomena by people, who frequently stereotype the reality, assuming that well-distributed and popularized “foreign” is identical to “native”. The misunderstanding of such culture-bound terminology may have serious consequences which are already visible in social debates and may negatively affect the legislative process.
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Choice of Language in Discussions on Law. Pregnancy Termination in the Legislative Process of the Polish Sejm of the Eighth Term
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Abstract: The radicalization of views and the conflict concerning the possibility of, and the rationale for, the institutionalization of termination of pregnancy in Poland usually gain prominence before elections, when political parties, when presenting their programs, bring controversial issues that evoke extreme emotions to the debate. The appearance of the topic of abortion in the discourse is always accompanied by increased attention of the media, which makes the issue even more attractive for politicians. An analysis is presented of the bills amending the Act of 7 January 1993 on family planning, protection of the human fetus, and the conditions of permissibility of abortion, also known as the “Family Planning Act” or the “Anti-Abortion Act,” as well as of parliamentary debates1 focused on the issue of the right to abortion in Poland, that is primarily those debates where the issue of expanding or narrowing the enumerative catalog of prerequisites for permissibility of abortion was discussed. The temporal scope of the subject matter includes the legislative processes that took place before the eighth term of the Sejm. The paper is an attempt to interpret the regularities observed during the research and does not aspire to be an exhaustive description of the topic.
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Abstract: The emergence of coronavirus in early 2020 and its rapid spread led to the pandemic that has affected almost all aspects of our lives, including education, law1 and the economy. After the first downtime and the initial shock it became clear that it was extremely important that learning continued; therefore, when schools and universities were closed and lockdowns introduced, online teaching became a priority. For the vast majority of teachers and students, however, it posed an enormous challenge as the situation required leaving their comfort zones, adapting to new conditions and / or acquiring new skills. Some of them were also forced to confront their prejudices towards this mode of instruction. This paper endeavours to provide some insights into the teaching English for Legal Purposes online in the times of the Covid-19 pandemic, and the course of Legal English carried out for Slovak judges, prosecutors and court staff in 2020 and 2021 provides a specific case background for the research. The study aimed to investigate how the course participants perceive learning Legal English online. The research particularly addresses the questions what their approach towards this mode of instruction was before the outbreak of the coronavirus pandemic, what they like and dislike about online language learning, whether they find learning Legal English online more difficult than studying in a real classroom as well as whether online classes can be as effective and enjoyable as traditional ones. The study assumed both a quantitative and qualitative methodology encompassing a questionnaire and a semi-structured interview. The findings of the research show that an overwhelming majority of the respondents favourably evaluated the course and would definitely participate again in a similar format or recommend it to other learners.
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Abstract: Poland’s ratification of the European Charter for Regional or Minority Languages has imposed several obligations on the Republic of Poland. At the moment of ratification, Poland indicated which languages would be considered regional or minority, referring to the Act on National and Ethnic Minorities and Regional Language. This article outlines the mechanism for assessing Poland’s compliance with the Charter and indicates which responsibilities rest with the executive power that needs to present detailed reports on the Charter’s implementation to the Secretary General of the Council of Europe. The article presents the contents of the first report from 2010. It also shows the position of the Committee of Experts that initially evaluated the 2010 report, while analysing the existing normative acts in Poland in this regard to other regulations and actual practices. The activities of the Committee of Experts resulted in a report suggesting recommendations submitted to the Committee of Ministers of the Council of Europe. The Polish government referred to the Report of the Committee of Experts with its comments and objections. Based on all these documents, the Committee of Ministers of the Council of Europe formulated recommendations for Poland, fully sharing, despite the reservations of the Republic of Poland, the position of the Committee of Experts. From the content of the documents analysed in this article, it follows that the Committee of Ministers of the Council of Europe believes that Poland still has a lot of work to do in promoting awareness and tolerance of regional or minority languages. Poland also needs to improve in the field of education, relating to media, and finally in the delicate matter of communication between minorities and public authorities.
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Acquisition of Polish among Foreigners in Bilingual Couples with Poles: Impact Factors
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Abstract: The article considers bilingual couples of Poles with foreigners residing in Poland with a special focus on the acquisition of Polish by the latter. Foreigners from such couples function not only in their families but also in wider circles of the host society. Communication needs resulting from contacts outside a bilingual couple and job commitments lead to situations when life in the host society becomes a challenge if these needs are not met. Theoretical framework for the analysis and interpretation of this phenomenon is the Complementarity Principle (Grosjean) and the concept of a domain (Fishman). Data were obtained from 24 in-depth interviews with bilingual couples. Qualitative methodology made it possible to grasp the complexity of the researched cases and phenomena which unveiled specific trends. Findings of the study revealed major factors that had a direct impact on the acquisition of Polish among foreigners in bilingual couples with Poles. The key impact factors referred to (1) the way of communication in the couple, (2) the couple’s language strategies towards children, and (3) the contact with the partner’s extended family, including the type of professional activity.
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Abstract: Legal discourse shows variation most commonly in terms of contrasts between languages, textual genres, communicative settings (professional vs. lay communication), translation methods and categories of authors, the last constituting a testing ground for the text-prediction task presented in this article. The research project involves quantitative analysis of selected discrete units and their statistical processing with the R tool for the purpose of generating random forest and decision tree models. It is hypothesised that it is possible to effectively predict text authorship based on the grammatical profile of the texts. The prediction model proposed here covers two authorship categories, institutional name and professional title, and these encapsulate authorship sub-categories related to institutional and work position background. The prediction accuracy parameters for the authorship-based text classification in both cases prove to be statistically satisfactory. More specific findings show that the text classification models for some authorship sub-categories are more effective than for others. Further, some discrete units have distinctively high discriminative power for the texts. The analysis is conducted on a custom- designed corpus, composed of English texts processed in company registration proceedings. The corpus is homogenous in terms of the function and the communicative context of the texts, which assures reliability of the findings and at the same time captures the variationist aspect of legal communication by taking the varied authorship factor into account.
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